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Introduction

year ago, millions of people in the United States and around the

world watched the cell-phone footage of Derek Chauvin killing

George Floyd by kneeling on his neck for nine minutes and 29
seconds.! But while they watched in horror, for many the sense of dismay
was not accompanied by disbelief: these tragic headlines have become
all too familiar. At least 1,127 people were killed by police in 2020.2 But
the reason so many people, particularly people of color, come into contact
with the police in the first place remains an underexamined feature of
the systemic racism that is baked into American policing. Most of the
interactions between police and the public relate to non-serious, non-
violent issues, and can cause harm ranging from negative mental health
consequences to diminished employment opportunities to death.? For
George Floyd it was a suspicious $20 bill. Eric Garner was killed while
being arrested for selling cigarettes. Daunte Wright was killed after he was
stopped for driving with expired plates. Philando Castile was killed after
he was pulled over because his brake lights were out. The list goes on.*

Their deaths are unequivocal proof of the failures of policing
in America.

It's time for strategies that shrink the footprint of policing and reduce
the disproportionate criminalization of marginalized communities, and
Black communities in particular. Cities and other local jurisdictions are
already pursuing some of these approaches, such as decriminalizing or
legalizing low-level misdemeanor offenses, which drive most criminal
enforcement in the United States. In this report, the Vera Institute of
Justice (Vera) presents data from its Arrest Trends tool that describes how
efforts to reduce arrests for low-level offenses in two cities—Philadelphia
and Denver—have changed the scope of policing. (See “About Arrest
Trends” on page 14.) These findings not only demonstrate the promise of
misdemeanor decriminalization and legalization, but also illustrate the
persistent problem of overpolicing Black communities.
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The overpolicing of low-level offenses

drives the countrgs high arrest rates

Data in Vera's Arrest Trends tool shows that, although the number of

arrests made nationwide by law enforcement declined by about 23 percent

from 2006 to 2018, police still make approximately one arrest every three

seconds.” Low-level offense categories like “disorderly conduct” and “drug

abuse” make up about 8o percent of arrests, while serious violent and

property crime charges (“Part I” crimes) make up less than 5 percent.® Black

What are decriminalization and legalization?

U.S. law enforcement’s excessive focus on misdemeanor
policing and prosecution is counterproductive to public safety.
One recent study demonstrated that criminal punishment for
these offenses increases the likelihood that people will become
involved in the criminal legal system in the future.?

Some communities have adopted at least one of two tactics
that limit police officers’ ability to make low-level arrests:
decriminalization and legalization. Reducing the criminal
enforcement tools police have at their disposal may also
influence other areas of police practice. For example, research
demonstrates that states that decriminalized or legalized
cannabis saw significant drops in traffic stops and searches
by police—many of which had been pretextual.®

Moreover, decriminalization and legalization may reduce
incidents of police violence. Non-serious issues like driving with
a broken taillight or selling loose cigarettes are overpoliced.

In the worst cases, this overcriminalization has led to deaths,
disproportionately of Black men, at the hands of police."

So what are these tools and how do they work?

> Decriminalization either removes an offense from the
criminal code or establishes a policy of nonenforcement
by police or prosecutors. Police officers can no longer
make arrests for decriminalized conduct, limiting their
ability to take people into custody—but they can still use
their discretion to issue civil citations and summonses.

Decriminalization may also involve raising or modifying
the threshold for what behaviors constitute criminal
conduct (for example, increasing the amount that triggers
an arrest for marijuana possession).

Because decriminalization reduces, but does not
eliminate, discretion, it is possible that the practice

can sustain or even amplify existing racial disparities

in police enforcement. Decriminalization still results in
entanglement with the criminal legal system and can
lead to consequences like fines, fees, court appearances,
community supervision, and the barriers to life
opportunities that a criminal record can create.™

Legalization goes further than decriminalization by
discontinuing any legal sanctions against a particular
action or behavior, ending the state’s ability to regulate
and punish it. Unlike decriminalization, police cannot
respond to legalized behaviors with citations or
summonses.

How police officers navigate decriminalization and
legalization may have important implications for one of
the policy’s central purposes: to reduce racial disparities
and the disproportionate harm policing causes to
communities of color. It is critical to monitor who is still
being policed—and for what—after decriminalization.
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people bear the brunt of this overenforcement: they are arrested at a rate
2.38 times that of white people.” Disparities in misdemeanor arrests cannot
be explained by differences in individual behavior; for example, although
Black people and white people use cannabis at approximately the same rate,
Black people are more than 3.5 times as likely to be arrested for marijuana
possession.®

Jurisdictions are getting on board with
changes

In the past decade, several cities and states began the process of ending
criminal penalties for a range of low-level misdemeanors, including
marijuana possession, disorderly conduct, and sex work.” This change
has come about in a variety of ways. Community groups and grassroots
organizations have applied pressure on government leaders; district
attorneys have announced they will no longer prosecute certain crimes,
resulting in de facto decriminalization; and state voters, legislatures, and
city councils have passed new laws.*

Some efforts to reduce criminalization came in response to the
COVID-19 pandemic and the nationwide protests spurred by Floyd's
murder in the summer of 2020. In June 2020, for example, the Seattle
City Council repealed two criminal loitering statutes related to drug sales
and sex work, citing their addition to the Seattle Municipal Code as a
function of the “War on Drugs” as well as their “disproportionate impact
on communities of color.”s The November 2020 elections saw a wave of
successful ballot initiatives, including Oregon's decriminalization of all
drug possession.* In January 2021, the Washtenaw County (Ann Arbor,
MI) Prosecutor’s Office announced that it would decline to prosecute sex
work charges.” In April 2021, Baltimore State's Attorney Marilyn Mosby
announced her office would make permanent a policy to stop prosecuting
minor drug possession, sex work, and traffic violation cases that had been
enacted to slow the spread of COVID-19 in local jails.*® The Baltimore
Police Department has issued a policy memo that requires officers to seek
approval from a superior before arresting a person on these charges.”
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Other efforts predate these more recent changes. In New York City, for
instance, the Manhattan District Attorney’s Office announced in 2017 that
it would no longer criminally prosecute most theft of services charges for
subway-related offenses, a Class A misdemeanor and the most common
charge in Manhattan Criminal Court.>° In 2012, Colorado and Washington
became the first two states to legalize cannabis; the drug is now legal in 17
states, and decriminalized in 33 plus the District of Columbia.*

Emerging evidence shows that moves like these to limit the
enforcement of low-level offenses do not result in more crime and can
potentially even reduce it.>> In Boston, for example, one recent study found
people’s likelihood of future criminal legal system involvement fell after
Suffolk County implemented a non-prosecution policy, with no apparent
increase in local crime rates.”

Two Case Studies: Denver and
Philadelphia

his report explores the relationship between decriminalization and
legalization, arrests, and racial disparities through case studies of two
cities, Denver and Philadelphia.>
> Colorado legalized the retail sale and possession of up to one ounce
of cannabis in December 2012, with the first retail sales starting in
January 2014.%

> Starting in June 2014, Philadelphia took a number of steps to
decriminalize marijuana possession and several other low-level
offenses.?

All department-level data for total arrest trend patterns and
demographic characteristics in arrests are from data assembled for Vera's
Arrest Trends tool, with one exception. Data on arrests for sex work in
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Philadelphia comes from the public data dashboard available through
the Philadelphia District Attorney’s Office. (For the full sources and
methodology, see “About Arrest Trends” on page 14.)

Vera found that in the case study cities, where there have been steep
reductions in arrests for the relevant charges, both decriminalizing and
legalizing low-level offenses may have reduced the scope of policing.

But not everyone in a community gained equally: Black people were

still arrested at disproportionately higher rates than white people for

all offenses except sex work after the policy interventions. Disparities

in disorderly conduct arrests even increased after decriminalization in
Philadelphia. Decriminalization, which still gives police wide discretion to
act, is not a panacea for reducing the disparate impact that biased policing
has on communities of color.

> In Denver, arrests made by the Denver Police Department (DPD)

fell by 45 percent from 1998 to 2005 and less than 1 percent from
2014 to 2018.7 The number of arrests for marijuana-related offenses
decreased by 62 percent (496 arrests) from 2014 to 2018, while the
overall number of arrests fell by less than 1 percent (168 arrests), as
other offenses saw small increases.?®

> In Philadelphia, the large decreases in arrests for several
decriminalized low-level offenses coincided with reductions in
overall arrest numbers that had been relatively flat for many years.
Arrests made by the Philadelphia Police Department (PPD) fell by
only g percent from 1998 to 2014, but then dropped by 46 percent
from 2014 to 2018. Offenses that Philadelphia decriminalized
represent 17 percent of the total decline in arrests since 2014.

> Despite decriminalization and legalization, racial disparities in
arrests for cannabis and other offenses persist. But in Denver,
where cannabis was legalized, racial disparities in marijuana arrests
have declined by 27 percent, even as disparities for all arrests have
increased. Racial disparities in marijuana arrests have remained
stagnant in Philadelphia, where only decriminalization occurred.

> Racial disparities in disorderly conduct arrests in Philadelphia have
increased since decriminalization.
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Philadelphia

On October 20, 2014, the Philadelphia City Council decriminalized
marijuana possession, downgrading possession of up to 30 grams of
cannabis to a citation and a $25 fine.?» Councilman Jim Kenney, who
would soon become mayor, estimated that the change would save the
city $4 million in police costs and $3 million in court costs per year.®
On December 5, 2016, the city also decriminalized disorderly conduct,
including charges like obstruction of a highway, public drunkenness,
and failure to disperse. The new policy instructed police officers to issue
summary citations and code violation notices instead of making custodial
arrests for these criminal infractions.>
Shortly after taking office in 2018, District Attorney Larry Krasner
issued a memo instructing line prosecutors not to issue charges for minor
marijuana possession or sex work.3* As of April 27, 2021, the Philadelphia
District Attorney’s Office had not convicted any person of marijuana
possession in more than 200 days.
The decriminalization laws, coupled with Krasner’s directives,
impacted—but did not eliminate—enforcement in the city:
> From 1980 to 2018, overall arrests made by PPD declined by 50
percent. However, this sizeable decrease in enforcement has mostly
been realized in recent years. From 1980 to 2014, arrests made
by PPD declined by only g percent.34 Since 2014, when the city
introduced decriminalization, arrests have fallen by 46 percent.

> The offenses that the city decriminalized represent 17 percent of the
total decline in arrests from 2014 to 2018.

> In 2010, PPD made 14,458 arrests for marijuana, disorderly conduct,
public drunkenness, and sex work-related offenses, 16 percent of all
arrests in the city that year. By 2018, there were only 3,149 arrests
for these offenses, a 78 percent decline, representing just 7 percent
of all arrests made in 2018.

> Arrests have declined by at least 40 percent for every
decriminalized offense category in Philadelphia, with the steepest
decreases in the years immediately following decriminalization.
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Black arrest rate / white arrest rate

Black arrest rate / white arrest rate

Since 2013, marijuana arrests in Philadelphia have declined by 4,571,
a 70 percent decrease. In 2013, the year before decriminalization
was enacted, marijuana arrests accounted for 38 percent of all drug
arrests. By 2018, that number had decreased to 16 percent.

> Between 2015 and 2018, arrests for disorderly conduct and public
drunkenness declined from 2,875 to 426, an 85 percent decrease.
Between 2017 and 2019, arrests related to sex work declined by 40
percent.

Figure 1
Racial disparities in arrests in Philadelphia
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Note: "Prostitution" is the formal designation of charges listed in the Uniform Crime Report, where this data originates. The remainder of the
report refers to the category as sex work.
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But despite decriminalization, racial disparities in arrests persist in
Philadelphia. Figure 1 below shows the racial disparity in arrests across all
offenses in Philadelphia from 2010 to 2018 compared to racial disparities
for arrests related to offenses that have been decriminalized.

Racial disparities in arrests have remained relatively constant in
Philadelphia over the last decade. Black people made up 66 percent of all
arrests in 2018, while constituting about 42 percent of the population. At
the same time, white people made up 33 percent of arrests, but 41 percent
of the population. This translates to an arrest rate for Black people that is
1.98 times the arrest rate for white people. Since 2010, these figures have
barely changed. White people made up about 3 percent more of the arrests
in 2018 than they did in 2010, and Black people made up about 3 percent
fewer arrests, decreasing the disparity from 2.2 to 1.98.

Racial disparities in arrests for the possession and sale of marijuana
are even more stark than those for total arrests by the PPD. For these
marijuana-related offenses, 8o percent of people arrested in 2018 were
Black—almost twice their share of the population—despite evidence that
Black people and white people use cannabis at roughly the same rate.3s
This figure has barely budged since 2010, prior to decriminalization, when
it was 81 percent. Meanwhile, white people have consistently made up
around 19 percent of arrests for marijuana-related offenses, resulting in an
arrest rate for marijuana sale and possession that was 4.03 times higher for
Black people than white people in 20183

Disorderly conduct charges are in a class of offenses that are statutorily
vague, and the broad discretion available in enforcing them has been
historically used to target people of color and other marginalized
people” In recent years, racial disparities for disorderly conduct arrests
in Philadelphia have increased. In 2018, 73 percent of people arrested for
disorderly conduct were Black. This is an 11 percentage point increase from
2015 when 62 percent of disorderly conduct arrests were of Black people.
The racial disparity in disorderly conduct arrests has historically roughly
mirrored that of all arrests, but after decriminalization increased to an
arrest rate for Black people that is 2.68 times that of white people.

Sex work and public drunkenness were the only two arrest categories
analyzed in this report for which there were no substantial racial
disparities. In 2018, 31 percent of people arrested for public drunkenness
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were Black and 66 percent were white, whereas 42 percent of those
arrested for sex work were Black and 52 percent were white. For both
offenses, this translates to a ratio of arrest rates that is at or below one
arrest of a Black person for every arrest of a white person.

Denver

In December 2012, the Colorado General Assembly enacted Amendment
64, which legalized the retail sale and possession of up to one ounce of
cannabis in the state3® In January 2014, the first dispensaries opened in
Denver.
Notable outcomes:
> Similar to Philadelphia, in the past two decades, enforcement by
DPD has decreased substantially. Overall arrests by DPD declined
by 45 percent from 1998 to 2005, and by less than 1 percent from
2014 to 2018.

> Predictably, after legalization, DPD’s enforcement of low-level
marijuana offenses sharply declined. There was a spike in arrests for
marijuana offenses in 2015. However, the overall trend still shows
a massive decrease in enforcement. Arrests for marijuana offenses
were 62 percent lower in 2018 than they were in 2014, falling from
796 to just 300.4°

> According to official data collected by the Uniform Crime Reporting
program, arrests for marijuana possession or sale made up 2.54
percent of all arrests in Denver in 2014, 3.46 percent in 2015, and
only 0.96 percent of all arrests in 2018. Though they may appear to
be small percentages, these changes in arrests for cannabis-related
offenses represent 96 percent of the decline in arrests from 2015 to
2018.

After legalization, clear patterns emerged in who was being arrested
for marijuana possession in Denver and how cannabis-related arrests
compared to overall arrest patterns in the city. Figure 2 below shows the
racial disparity in arrests across all offenses in Denver from 2014 to 2018
compared to the racial disparity for cannabis-related arrests.
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Figure 2
Racial disparities in arrests for marijuana offenses in Denver
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In Denver, where cannabis was legalized, racial disparities for possession and
sale of marijuana declined from 2014 to 2018 and were lower than for total
arrests, although they still persisted. The opposite was true in Philadelphia.

Black people represented 26 percent of all arrests in Denver in 2018,
despite making up only g percent of the population. White people made up 71
percent of arrests but 77 percent of the population. In 2018, the arrest rate for
all offenses was 3.05 times higher for Black people than for white people. This
disparity is greater than it was in 2014, when Black people were arrested at a
rate 2.89 times higher than white people.

In 2014, 26 percent of people arrested for marijuana offenses were Black.
By 2018, this had decreased to 19 percent. In 2014, Black people were arrested
for marijuana-related crimes 2.88 times more often than white people;
by 2018, that disparity had fallen to 2.11. Racial disparities in arrests for
cannabis-related crimes are now lower than for overall arrests.+* Though still
deeply disproportionate, according to a 2018 analysis by the American Civil
Liberties Union, as of 2018 Colorado had the lowest rate of racial disparities in
marijuana possession arrests in the country.+
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Conclusion

rowing public awareness of the numerous killings of Black people

by law enforcement has led to a year-long national reckoning and

a legitimacy crisis for policing.#? The staggering number of people
killed by police and the circumstances under which they originally came
into contact with police have spotlighted systemic injustices in everyday
law enforcement practices and sparked demands for action. As grassroots
activists, including the Black Lives Matter movement, call for the
defunding or abolition of police, they have also pushed for misdemeanor
decriminalization and legalization as one important prong of a framework
to help shrink the scope of policing and reduce criminal legal system
contact.+

Misdemeanor arrests drive most criminal legal system contact across
the country, so reducing arrests for low-level criminal offenses is one
essential shift in public safety practice for jurisdictions that hope to narrow
policing's footprint. It's clear from experiences in Denver, where criminal
enforcement has declined significantly over the last 20 years, and in
Philadelphia, where arrests have been cut nearly in half in just five years,
that ceasing enforcement of even one or two low-level misdemeanors may
play a significant role in the considerable reduction in arrests.

But even after decriminalization, racial disparities in policing have
persisted. In Philadelphia, police continue to disproportionately arrest
Black people. In fact, racial disparities for disorderly conduct actually
increased after decriminalization, and disparities in cannabis enforcement
have barely decreased and are still higher than for arrests overall.

The results of Vera's analysis are preliminary and geographically
limited, but they contribute to an emerging literature on the so-called
“dark side” of decriminalization, in which some scholars have argued that
decriminalization “preserves many of the punitive features and collateral
consequences” of criminalization mainly through the imposition of fines
and fees and increased carceral supervision.% Veras findings suggest
that, even as the scope of the criminal legal system is narrowed through
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decriminalization, it still perpetuates the same disproportionate harm to
communities of color.

Legalization, in contrast, eliminates both officer discretion and some of
the punitive aspects of decriminalization. In Denver, racial disparities in
marijuana arrests declined 27 percent in four years and are now lower than
racial disparities for arrests overall, although they persist.

To be effective and just, decriminalization efforts must center and
prioritize eliminating the persistent racial disparities in misdemeanor
enforcement stemming from the biased use of police discretion against
people of color. Where broad discretion is granted to police, racial
disparities will persist.
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To create Arrest Trends, Vera researchers located, cleaned,
restructured, merged, and aggregated arrest data from
eight major data series, including the Federal Bureau of
Investigation’s Uniform Crime Reporting (UCR) Program.

City-level racial demographic characteristics in this report
are from the U.S. Census Bureau’s American Community
Survey five-year estimates.*® This source provided the data
for all figures except for the Denver population in 2000, which
referenced the decennial census. The population numbers for
Black people throughout this report are given in the census
as “Black or African American alone” and the population
numbers for white people are given as “white alone” (a
purely racial—not ethnic—designation, which includes both
Latinx and non-Latinx people).

Vera calculated racial disparity figures in this brief by
dividing the arrest rate (number of arrests divided by
population) for a city’s Black residents by the arrest rate for a
city’s white residents for a given year.

Data on arrests for sex work in Philadelphia comes from the
public data dashboard available through the Philadelphia
District Attorney’s Office.*

The Arrest Trends tool displays drug arrests in aggregate.
Data on marijuana sale and possession used in this report,
and other data on offenses by drug type, is available upon
request. To access this data, please email
Arresttrends@vera.org.

Through communication with the Denver Police Department,
Vera researchers learned that the DPD changed data

practices in 2013. Per DPD guidance, the researchers did not
compare arrest data from before and after the time of that
change. Communication with DPD also indicated that data
Denver reported to the UCR from 2006 to 2012 was likely not
a full report. Therefore, that time period was not included in
this analysis.

A note on offense categories and the Uniform Crime
Reporting Program

Public drunkenness is one social behavior that is listed in
Philadelphia’s statute for disorderly conduct. However, arrest
data reported through the UCR to the FBI breaks disorderly
conduct and drunkenness into separate categories. Thus,

for the purpose of this analysis of arrests, these two offense
categories are counted separately. For this reason, there are
limitations on comparing how disorderly conduct and public
drunkenness arrests are affected by the PPD directive to
effectively decriminalize both offenses.

Disorderly conduct arrests reported to the UCR do include
failure to disperse and obstructing public highway offenses.

Finally, the arrest figures that the UCR publishes only include
the most serious offense charged for that arrest. For example,
the disorderly conduct arrests displayed in the figures in

this brief reflect the arrests in Philadelphia where disorderly
conduct was the most serious offense with which a person
was charged. It is likely that there were arrests made in the
city where a person charged with a more serious offense was
also charged with disorderly conduct, but these separate
charges would not be disaggregated and reported to the
UCR.
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