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Introduction

On any given night in the United States, more than 550,000 people are experiencing homelessness." Among
these, approximately 96,000 are chronically homeless, meaning they are facing long and repeated episodes
of homelessness that make it increasingly difficult to return to housing.? This crisis is perpetuated by a legal
system that criminalizes survival behaviors associated with homelessness, fails to account for the ways in
which people who are homeless face impossible odds within the legal process, and then releases them back
into the community with even more obstacles than they faced before.? Confirming this cycle, researchers
have found that homelessness is between 7.5 and 11.3 times more prevalent among the jail population, and
in some places the rate is much higher—for example, in San Francisco, California, a 2013 survey found that
between 10 and 24 percent of people in jail identified as homeless at the time of arrest.

Because of punitive laws and enforcement practices, people who are homeless are 11 times more likely to
be arrested, nationwide, than those who are housed.> Local policies that lead to this overrepresentation of
homeless people in the criminal justice system include

> overenforcement of homeless communities through move-along orders, sweeps, and confiscation
of property;

> criminalization of unavoidable aspects of homelessness through laws prohibiting loitering,
vagrancy, and sitting or sleeping in public places; and

> restrictions on soliciting or receiving help.®

Once caught in the criminal justice system, people experiencing homelessness are disadvantaged at every
stage of the legal process. This report highlights the ways in which people experiencing homelessness are
vulnerable within the system and summarizes research on how homelessness leads to negative outcomes
at each justice system decision point. These studies and reports

> illuminate the many barriers people who are homeless must navigate to appear in court;
> show how low-level citations can quickly turn into warrants and arrests;
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> emphasize how lack of housing results in heightened vulnerability to pretrial incarceration and
conviction; and

> demonstrate the impossibility of fulfilling conditions of probation and release while
experiencing homelessness.

Further, after release from jail or prison, a person’s prior criminal justice system involvement creates even
more barriers to overcoming homelessness. People reentering the community after incarceration must
navigate the challenges of finding viable housing or shelter space with a criminal conviction, while simul-
taneously facing increased restrictions on employment eligibility for the same reason.”

Without legal and policy changes, the cycle of homelessness and jail will persist. This cycle will deepen
already existing racial disparities within the criminal legal system, as a number of studies have established
that Black and Native populations are more likely to experience homelessness and extreme poverty.®
Strikingly, research has shown that Black people make up more than 40 percent of the unhoused popula-
tion, despite constituting only 13 percent of the general population.® The cycle of homelessness and jail will
also threaten the health and safety of entire communities, as people experiencing homelessness flow into
often dangerous jail conditions over low-level citations and back into the community soon after without
ready access to safe housing, medical care, and employment options.*

The evidence establishing the link between homelessness and incarceration demands further research
and highlights the urgent need for alternative approaches. This brief concludes by offering strategies for
breaking the cycle of homelessness and jail, including

> eliminating harmful city ordinances that target elements of homelessness;

> halting the issuance of warrants for quality-of-life offenses;

> forgiving legal fines and fees for people experiencing homelessness;

> reforming probation and parole procedures to support people without stable housing; and
> addressing housing and employment restrictions for justice-involved people.

Especially in a year when the United States is weathering an unprecedented public health crisis, it is more
important than ever to examine the systems that make communities most vulnerable and to implement
alternatives that prioritize safety, health, and justice for all.

How homelessness leads to criminal justice system involvement

In response to the growth of homelessness in the 1980s, cities across the United States began enacting
laws and policies intended to discourage people experiencing homelessness from settling in public spaces.*?
These policies attach civil and criminal penalties to a wide range of essential behaviors associated with
homelessness, including sitting and sleeping outside.” Since 2006, researchers have documented a marked
increase in the passage and enforcement of policies that target and criminalize homelessness.*

As a result of these policies and enforcement patterns, people experiencing homelessness are steadily
drawn into the criminal legal system and exposed to higher rates of arrest and incarceration than people
with stable housing.®> Indeed, there is a starkly disproportionate number of people in local jails and prisons
who were experiencing homelessness prior to their incarceration.



Overpolicing of homeless communities

Researchers have detailed how pervasive policing practices targeting homeless populations have created an
environment in which people experiencing homelessness face constant threat of citation and arrest.*® These
practices often include frequent forced evictions and orders to move along from public spaces, and their
impact is far-reaching. One survey of more than 400 people experiencing homelessness in Denver, Colorado,
found that 57 percent of respondents reported being approached by law enforcement at least once for camp-
ing outside, with more than 8o percent being subsequently forced to move.7 Another study of more than 350
people experiencing homelessness in San Francisco found that 70 percent of participants had been forced to
move by a city official within the past year, with 20 percent being forced to move on a weekly basis.*® These
disruptive policing practices continue to drive the cycle of homelessness and jail.

> Sweeps and destruction of property. Many cities routinely disrupt and disperse homeless
communities through forced evictions, or “sweeps.™® These sweeps, typically performed by law
enforcement officials or sanitation workers, are designed to eliminate and deter unauthorized
homeless encampments through the destruction and seizure of personal belongings in a given
area, regardless of their value or importance.* Sensitive documents, such as state identification
cards, Social Security cards, and birth certificates are often destroyed as part of this practice, along
with vital prescription medications, family photographs, and other heirlooms.** The loss of these
items can cause harmful health consequences, exacerbate emotional distress, and make it nearly
impossible for people experiencing homelessness to access important public benefits.> Sweeps
often occur without any notice given to residents and without any instructions provided regarding
safe alternative shelter. Legal advocates across the country have sued localities for operating sweeps
of homeless communities, arguing that unauthorized searches and seizures of temporary tents
and shelters violate the same constitutional right to privacy that is granted to homes with walls
and lockable doors.? Although some courts have agreed with this principle, sweeps and forced
evictions are still employed by many localities.>+

> Move-along orders. Stopping just short of forced eviction, some cities authorize police-issued
“move-along orders,” in which people experiencing homelessness are ordered to disperse or
vacate a given area under implicit threat of citation or arrest.”> Such orders are typically informal,
meaning they are not documented or tracked, making it difficult for advocates to challenge this
practice.?® The “invisible” nature of move-along orders demonstrates the pervasive environment
of enforcement that people experiencing homelessness encounter, even before facing the criminal
legal system on the record.”

Importantly, research has shown that Black people, who already face disproportionate risk of homelessness,
are exposed to even further disproportionate levels of policing after becoming homeless.?® A survey of
people identifying as homeless in San Francisco, found that 62 percent of Black participants reported being
searched by police while experiencing homelessness and 76 percent reported receiving citations, compared
to 52 percent of white participants who reported being searched by police and 66 percent who reported
receiving citations.*



Punishment of unavoidable aspects of homelessness

Most U.S. cities have municipal codes that punish unavoidable aspects of homelessness, with city officials
relying on criminalizing laws to promote a “zero-tolerance” approach to homelessness.>® These “quali-
ty-of-life” ordinances regulate low-level conduct associated with survival behavior3* Scholars and advocates
have broadly challenged the legitimacy of quality-of-life laws, arguing that their effects—far from improv-
ing the quality of life for those who fall within their purview—are harmful and unfair for populations
experiencing homelessness.3* Despite successful legal challenges in some parts of the country, countless
criminalizing policies remain in effect, and their prevalence continues to rise.33

> Sleeping or camping outside. Without the availability of sufficient affordable housing or safe
shelter space, many people are left without any reasonable alternative to sleeping outside.3
However, localities with camping bans criminalize the act of sheltering in a public place using a tent
or other temporary structure, with some places going so far as to prohibit the use of any supplies,
including a blanket, as protection from the elements while resting outside?> In Denver a camping
ban passed in 2012 made it illegal for people to use “any form of cover or protection from the
elements other than clothing,” leading to people receiving tickets for using backpacks as pillows,
sitting on cardboard, or using blankets for warmth.?* Even broader bans on sleeping outside are
similarly enforced, with some localities banning anyone from sleeping (or making preparations to
sleep) on a public street or sidewalk at any time of day.?” In theory, many of these laws could be read
to prohibit a wide variety of common behaviors, such as using an umbrella, but in practice, they are
typically enforced only against people who are homeless.

> Loitering and vagrancy. Bans on loitering, vagrancy, and “loafing” are common in U.S. cities.s®
Because such conduct is broadly and vaguely defined, these policies give law enforcement officials
wide discretion to ticket or search people who appear visibly homeless or poor in public spaces.3 A
2019 National Law Center on Homelessness and Poverty survey of 187 U.S. cities found that 35 percent
had laws prohibiting loitering, loafing, and /or vagrancy citywide and that 60 percent had similar bans
in specific public places, such as near closed businesses, in parking lots, or on traffic medians.«

> Asking for help. People experiencing homelessness also face broad limitations on how they can
ask for and receive help. These laws place restrictions on making requests for money—and in some
places, for “anything of value,” including transportation or food—in public.* These laws also vary in
terms of where people can request help. Some cities have enacted bans on begging or panhandling
citywide, whereas others prohibit such requests only in commercial districts or within a certain
distance from ATMs, parking meters, banks, or bus stops.+* Fearing legal challenges arising from the
First Amendment right to freedom of speech, many localities have recast these restrictions as laws
prohibiting only “aggressive panhandling,” even as the defining text within the laws still encompasses
nonaggressive or harmless conduct.®? For example, in Lafayette, Louisiana, it is considered
“aggressive begging” to ask for money within arm’s length of another person or when speaking at
an “unreasonably loud” volume.* Some localities go so far as to criminalize acts of helping people
experiencing homelessness, such as laws making it illegal to give away food in public.%



People experiencing homelessness and the COVID-19 pandemic

People experiencing homelessness are especially
vulnerable to the COVID-19 pandemic that is
threatening worldwide health and safety. This
heightened danger is due in part to the likelihood
that people experiencing homelessness will be at
high risk for severe cases of COVID-19 because

of their increased probability of having chronic
health conditions, higher average age, and
exposure to unsanitary and unprotected living
conditions.® Further, their vulnerability to COVID-19
is exacerbated by their increased susceptibility to
law enforcement contact, arrest, and incarceration
in crowded and dangerous jails.”

Despite the dangers posed by the pandemic, law
enforcement officials continue to forcefully evict
people experiencing homelessness from public
spaces.® Advocates and health experts have noted
that homeless populations have few options,
arguing that it may be safer for people experiencing
homelessness during the pandemic to remain in
private tents as opposed to mass shelter facilities
where infection rates are high. In fact, cities such
as San Jose, California, have issued moratoriums on
sweeps and destruction of camps due to the risk of
contagion that homeless shelters present.®

Police in some places are also continuing to arrest
people experiencing homelessness for minor quality-
of-life offenses, despite the increased health dangers
within jails. A review conducted in Miami-Dade
County, Florida, revealed that, from March 12, 2020
(the day that a countywide state of emergency was
declared) to April 30, 2020, local police arrested
people experiencing homelessness for minor
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violations a total of 313 times and detained 62

people experiencing homelessness over outstanding

warrants.t As of April 30, 2020, reports found that

more than 300 people in Miami-Dade County jail

facilities had tested positive for COVID-19.9

People experiencing homelessness have also been

arrested and incarcerated for violating stay-at-home
orders, social distancing rules, and self-quarantine

protocols, even without reasonable alternatives

for shelter and isolation. A man experiencing

homelessness in Louisville, Kentucky, was arrested
and taken into custody when he returned to a
homeless shelter after receiving a positive diagnosis
for COVID-19—despite not having any reasonable
alternative for shelter." In Orlando, Florida, a man
experiencing homelessness was arrested for walking
down the street with his bicycle after a countywide
curfew was issued. Instead of helping him find safe
shelter, law enforcement officials arrested him and
booked him into the county jail.

Further, the COVID-19 pandemic presents unique
dangers for people who are released from jail or
prison without safe options for housing. Some
localities, recognizing the dangers posed by
homeless shelters, have attempted to lease hotel
rooms for people without housing during the
pandemic. Other advocacy organizations are

working with public housing authorities to adjust

their admissions and guest policies to allow people
with certain conviction histories to join their

family members in public housing if their criminal
histories would otherwise bar them from staying
for several years.
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How people experiencing homelessness are disadvantaged within

local criminal legal systems

After the criminal legal process is initiated, people experiencing homelessness face new obstacles at every
justice system decision point. Local criminal legal processes are not designed to accommodate people
without housing, and as a result, create more opportunities for people experiencing homelessness to be
penalized at every stage. Advocates and researchers have documented the challenges described below,
suggesting that each barrier plays a role in perpetuating the growth of homeless populations within the
criminal legal system.

Barriers to appearing for court dates

People experiencing homelessness are often required to navigate the challenges of getting to court after
being cited for minor violations. Someone who is issued a civil citation under a city ordinance typically has
a choice between paying the associated fine or entering a plea of not guilty.«® Because most people expe-
riencing homelessness cannot pay even relatively low fines and fees, they are forced to decipher complex
rules to remain compliant with the court.#” For instance, most jurisdictions require a court appearance to
challenge a civil citation, though some offer the option to enter a not guilty plea by mail.#* When someone
is issued a criminal citation for a misdemeanor offense, that person must almost always appear in court.+
For most people experiencing homelessness, these options are unrealistic.

Numerous reports by homeless advocacy organizations point to the unique difficulties faced by people experi-
encing homelessness in contesting citations and appearing for court. First, without access to a computer or the
Internet, it can be challenging to find basic case information such as how to pay the citation or the date of the
scheduled court appearance.> Even in jurisdictions that mail out court date notifications, people without stable
addresses do not have a reliable place to receive them with enough notice to make a timely appearance.s

Moreover, citations that carry a civil penalty do not trigger the right to counsel.5* In many jurisdictions,
this is also true of misdemeanor cases that do not carry a risk of jail time.>3 This means that when someone
experiencing homelessness is charged with conduct falling under these categories, they are not appointed a
public defender or other counsel to help them navigate the legal system. Some people experiencing home-
lessness in this position may mistakenly believe that, if they appear in court and are unable to pay the fine
associated with their citation, they will be arrested.* Without an attorney to clarify what will happen at
each stage of the case, people might make the decision to avoid coming to court over fear of incarceration—
a decision that can not only end up harming their case but also result in warrants and incarceration when
they might have originally left with their fine reduced or eliminated.>



Even when people experiencing homelessness do receive notice of their court dates, they still face many
barriers to appearing in court. If there is no public transportation, they may be unable to reach the court-
house on time—or at all. Smaller towns and rural areas may not have bus routes that serve people living
far from the courthouse. Even in areas with robust public transportation options, people experiencing
homelessness may not have money to pay the required fare for a trip to the courthouse.? It can also be
challenging to safely hold on to sensitive documents while living outside or in a shelter—these might
include citation paperwork, court date information, and other documents that make it easier to find the
correct building and courtroom and navigate proceedings.5

Low-level citations turn into warrants and arrests

Although most civil citations do not carry the possibility of jail time, failing to either pay the citation or
appear in court to challenge it can quickly result in a cascade of other penalties. Some jurisdictions assess
additional fines for failure to pay an initial citation.>® More significantly, a judge may issue a bench warrant
after a failure to appear in court, which allows law enforcement to make an arrest if they encounter the
person during a stop, while conducting a move-along order, or when issuing a future citation.»

As a result, citations for low-level quality-of-life offenses associated with homelessness—such as sitting
or camping outside, public urination, or loitering—often indirectly result in arrest and jail time for people
experiencing homelessness. One study involving 250 people experiencing homelessness in San Francisco
found that 26 percent of those surveyed had been arrested (or seen others arrested) for sleeping in public;
26 percent had themselves been arrested for loitering, 24 percent for sitting or lying down, and 25 percent
for panhandling.®® Similarly, an analysis of court records from 2015 to 2018 in Austin, Texas, revealed that,
out of 10,529 citations issued for sitting or lying down, camping, or panhandling in public, 6,181 (nearly 60
percent) resulted in the issuance of a bench warrant.®*

Research confirms the long-term destabilizing effect that the issuance of citations has for populations
experiencing homelessness. A 2019 study of adults experiencing homelessness in Seattle, Washington,
found that having any amount of legal debt was correlated with longer episodes of homelessness. Of 101
adults surveyed, more than 25 percent reported owing outstanding legal fines, such as fines resulting from
citations, court fees, and restitution.® Compared to survey participants who did not report outstanding
legal debt, people with legal debt experienced nearly two additional years of homelessness, after consider-
ing the effects of race, age, and gender.

Likelihood of pretrial incarceration

Once arrested, either as a result of a bench warrant issued for an unpaid citation or for a separate suspected
offense, people who are homeless face new obstacles when they go before a judge who will decide whether
to detain or release them. Judges have broad discretion in deciding whom to detain or release pretrial, and
under what conditions, although they often exercise that discretion while giving the prosecutor’s recom-
mendations significant weight.* For example, research conducted in New York found that the prosecutor’s
bail recommendation was the strongest predictor of judicial determinations of release, bail, and bail
amount.% Prosecutors may choose to advocate for higher bail for people without a residential address,
traditional family support, or stable employment, under the argument that the absence of these ties lessens
the likelihood that they will return to court when ordered.



Further, people experiencing homelessness are more likely to have a prior criminal history resulting
from overenforcement practices and quality-of-life policing—which can also negatively affect bail and
release recommendations.®® Significantly, Black people experiencing homelessness face even further
compounded obstacles in obtaining pretrial release. Researchers have found that Black people are
more likely than similarly situated white people to be detained without bail or subjected to higher bail
amounts based on judicial perceptions of risk—which in turn may be affected by racialized bias either
from the judge or prior overpolicing.*

Even when bail is set at a very low amount, most people experiencing homelessness are unlikely to be able
to pay even a small sum to secure their release. According to a 2008 study of New York City cases in which
bail was set at $1,000 or less, 87 percent of people were still unable to post bail.®® The average length of
pretrial detention in those cases was 15.7 days.®

Although a better outcome for minor quality-of-life violations might be to release people facing charges on
their own recognizance, even under those circumstances, it is possible that someone will remain in jail if
they were experiencing homelessness before their arrest.” If there is no cash bail set, release is still often
based on a person's willingness and ability to comply with additional conditions set by the court, including
that they provide a physical address where the courts may reliably contact them or appear for all hearings
or appointments.” People who do not have a fixed address or reliable means of transportation often cannot
meet those conditions of release and must remain in jail. Similarly, people experiencing homelessness may
be foreclosed from diversion or alternative sentencing options that do not include jail time due to their
inability to meet similar standard conditions.”

More research is needed on the impact of homelessness on bail decisions and the mechanics of pretrial
release when people have no stable address. Researchers have noted that courts often do not track the
housing status of people coming through the jail, making it difficult to grasp the true numbers of people
who are incarcerated pretrial on the basis of homelessness.”

Vulnerability to conviction and longer sentences

For people experiencing homelessness who are detained pretrial, the fact of their detention exposes them to
additional risks. Research has established that people who are incarcerated pretrial for longer periods face
worse case outcomes, including a higher likelihood of conviction than people who are released within a few
days of their bail hearing.” For example, a 2016 study from Harris County, Texas, analyzed nearly 381,000
misdemeanor cases and found that people who were unable to pay bail within seven days of their bail hear-
ings were 25 percent more likely to be convicted than those who paid bail immediately and were released.”

To explain these findings, researchers have pointed to the pressures faced by people incarcerated pretrial to
plead guilty and end the ordeal of detention.”® Notably, the same Harris County study also found that there
were higher guilty plea rates among people who were incarcerated pretrial, as opposed to those who were
able to secure their release.”” Other explanations for increased vulnerability to conviction include limited
access to defense counsel while incarcerated, as well as limited resources to devote to their cases.

Research also confirms that people who are incarcerated pretrial receive harsher sentences than similarly
situated people who are released.”® People who are detained are largely unable to enroll in programs or



services that could be seen as mitigating during sentencing, such as vocational training programs or
treatment for addiction or mental illness. Further, people detained pretrial who have experienced chronic
homelessness may be especially vulnerable to longer sentences, due to their increased likelihood of having
a criminal history.” The most vulnerable of these are Black people, who are more likely to have had fre-
quent and repeated contact with police.®°

Burdensome conditions of probation and parole

Research has broadly established the enormous challenges that people experiencing homelessness face

on probation and parole.® Burdensome conditions of supervision present unique obstacles for people
experiencing homelessness, and researchers have documented the negative impact of these conditions on a
person's ability to achieve economic stability.3

High supervision fees and additional costs associated with certain supervision conditions force people
experiencing homelessness to direct their limited financial resources away from housing. Fees for required
drug and alcohol treatment, restitution payments, drug testing costs, electronic monitoring fees, and other
standard supervision costs can quickly add up to amounts that are impossible for people who are experi-
encing homeless and poverty to reasonably pay.® A 2009 survey of 48 people who were homeless and on
parole in Denver found that 29 percent had restitution payments ranging from $20 to $388 per month.
Seventy-one percent of interviewees were unemployed, and the 29 percent who were employed made an
average of just $440 per month.3

Violations of other standard conditions of parole and probation are simply unavoidable for people experienc-
ing homelessness. People who are living outside cannot obey curfew restrictions, and those who have limited
options for safe places to sleep often find requirements for avoiding particular parts of town or public places
challenging to navigate.?> For people who have been ordered to wear an electronic monitoring device, it can
be challenging to find reliable places to charge the device.®® Moreover, reporting requirements can present
significant challenges for people experiencing homelessness who cannot easily obtain transportation.?

Many jurisdictions also impose a standard condition against associating with other people who have been
convicted of felonies, which can make it difficult to join encampments or communities of other people
experiencing homelessness.® These same restrictions can also prohibit people from living with family
members who have criminal histories, often eliminating a person’s only safe and affordable option for
living indoors. Further, because Black and Latinx people face higher rates of arrest and incarceration than
white people, they suffer disproportionate consequences over these release conditions.®

How criminal legal system involvement leads back to homelessness

Numerous studies have demonstrated the link between people returning to the community from jails
and prisons and high rates of homelessness.?° Indeed, a 2018 study analyzing Bureau of Justice Statistics
survey data revealed that formerly incarcerated people were nearly 10 times more likely to experience
homelessness than the general public.”* As described below, it is becoming increasingly clear that justice
system involvement triggers a significant set of barriers that dramatically increase the likelihood of
homelessness on release.



Barriers to housing and employment

On release from jail or prison, people face new obstacles to securing safe and stable housing. With lengthy
waiting lists and limited bed space in halfway houses with supportive programming, people who are newly
released from jail or prison must often rely on short-term halfway houses or homeless shelters or live
outside.” Federally subsidized public housing is not widely available due to scarcity of housing stock, and
local public housing administrators have wide discretion to screen out applicants with prior criminal legal
system involvement.?” Moreover, private property owners also regularly conduct criminal background checks
and formally or informally bar applicants with criminal histories from living in private rental housing.9

The cycle of homelessness and jail

Warrants and arrests are
quickly triggered by unpaid
fines and missed court dates.

Overenforcement and
criminalization of homelessness
exposes people living outside to
frequent police contact and
citations for low-level charges.
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Increased obstacles and
restrictions on release from jail
make it even harder to find safe
housing, employment, and overall
stability—leaving many
recently released people with
no realistic options for
avoiding homelessness.

10

Longer periods in jail result from
the higher likelihood of pretrial
incarceration, vulnerability to
harsher sentencing, and challenges
of navigating probation terms.




People coming out of jails and prisons, especially those reentering into homelessness, also face broad restric-
tions on their employment eligibility. Many employers disqualify applicants based on their criminal histories,
and businesses without a blanket policy may still discourage applicants with justice system involvement to
apply by requiring them to disclose their background with the criminal legal system.% Further, without access
to reliable transportation, adequate clothing, or identification documents, people who have been recently
released from jail or prison are unlikely to successfully navigate the job search process.®®

Barriers to health and safety on release

Researchers have also noted other less direct triggers of homelessness that often apply to people released
from jail or prison. For instance, people who are incarcerated are disproportionately affected by a diverse
range of health problems extending years beyond release, a reality that further complicates the search for
both housing and employment.?”” Similarly, researchers have found that mental illness is more prevalent
among people who are incarcerated as compared to the rest of the population, and mental illness has also
been established as a risk factor for homelessness.9® Indeed, without consistent access to medications or
treatment while in jail or linkages or referrals to community-based services on release, people with mental
and physical illnesses face compounding barriers to navigating the bureaucracies associated with obtaining
necessary social services.

Breaking the cycle of homelessness and jail

Without significant policy change from within local justice systems, the cycle of homelessness and jail will
continue to harm people experiencing poverty, as well as threaten the health and safety of entire communities.
(See “People experiencing homelessness and the COVID-19 pandemic” on page 5.) It will also deepen racial
disparities within the criminal justice system, as studies have shown that Black and Latinx people are more
vulnerable to experiencing homelessness due to years of discrimination and economic inopportunity.

The most humane way to stop the cycle of homelessness and jail is to provide safe and stable housing

for all. However, as some jurisdictions are starting to recognize the urgency of stopping this cycle, local
justice system stakeholders have begun implementing promising solutions. Not only will small solutions
offer people experiencing homelessness a way to avoid the devastating consequences of the criminal legal
system, they will also allow communities to free up system resources for other purposes.

> Eliminate harmful city ordinances criminalizing quality-of-life offenses. Localities should review
and eliminate any ordinances that criminalize unavoidable behavior associated with homelessness,
such as sleeping or camping outside, loitering, and begging. Criminalization measures do nothing to
alleviate homelessness and instead perpetuate the cycle of homelessness and incarceration.**® In places
where state and local lawmakers are unsupportive, criminalization ordinances have been successfully
challenged through litigation. In 2018, the U.S. Court of Appeals for the Ninth Circuit ruled that
governments may not enforce bans on camping in public when there are not enough shelter beds to
accommodate every person experiencing homelessness within their jurisdiction.*

> Stop the issuance of warrants for unpaid fines. Local courts should halt the practice of issuing

arrest warrants for failure to pay fines associated with quality-of-life offenses. Even a short period
of incarceration can have devastating consequences for someone experiencing homelessness, and
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researchers have concluded that even the threat of jail time does nothing to deter unavoidable
violations of quality-of-life ordinances.*** Public defender offices and courts in several jurisdictions
have implemented regular “warrant outreach events,” during which lawyers or court staff hold open
hours at shelters or community centers that are near people experiencing homelessness.’>* At these
events, people experiencing homelessness can work with staff to see if they have outstanding fees
or warrants and take action with a public defender toward resolving them without fear of arrest.
These events, although helpful on the back end, do not solve the problem of warrants being issued
in the first place. However, they provide a valuable service to people who would otherwise find out
about outstanding warrants from an arresting officer.

Create avenues for forgiveness of fines, fees, and legal debt arising from offenses associated
with homelessness. Jurisdictions should take steps to halt the collection of fines, fees, and legal
debt arising from violation of quality-of-life offenses and provide opportunities for the cancellation
of prior legal debts.**¢ In San Francisco in 2016, a judge issued an order broadly absolving warrants
and legal debt for certain quality-of-life offenses associated with homelessness, and in New York
City in 2017, prosecutors requested dismissal for hundreds of thousands of bench warrants that
had been issued over a decade.”s In 2019, the Los Angeles police chief called for an initiative to
cancel all pending citations and associated debt for minor pedestrian, quality-of-life, and moving
violations—however, the city has been criticized for failing to halt the issuance of many new
citations that will trigger fines and fees.**®

Reform probation and parole to better support people without housing. Probation and parole
departments should take steps to ensure that supervision conditions do not create unnecessary
burdens or create disproportionate risk of violation and revocation for people experiencing
homelessness. Departments should work to implement creative solutions to better meet the needs
of homeless communities on probation and parole, including installing kiosks at convenient
locations where people experiencing homelessness can report without major expense or disruption;
waiving supervision fees for people experiencing homelessness who do not have sufficient income;
and imposing realistic and individualized requirements for common conditions, such as curfew,
avoiding certain areas of town, and not associating with people with felony convictions.*7

Address housing and employment restrictions for justice-involved people. From within the justice
system, stopping the cycle of homelessness and jail could involve providing meaningful reentry support
before release that includes making realistic connections to housing and employment; championing
partnerships with shelters, nonprofits, and other support services to ensure a coordinated transition
for people leaving incarceration; and advocating to stop the practice of restricting people with criminal
records from public housing.**® For example, a rising number of public housing authorities are creating
reentry programs and changing eligibility requirements to allow formerly incarcerated people better
access to public housing.**® Local justice system stakeholders have been essential to the success of these
programs by providing support, referrals and, in some cases, funding.

Support Housing First policies and develop cross-agency partnerships to better address
underlying issues of homelessness that lead to incarceration. Housing First is an approach to
homeless assistance recognizing that, before people experiencing homelessness can meaningfully
address other issues in their lives, such as substance use disorder, mental illness, or legal issues,
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they must have a safe place to stay.** Criminal legal system stakeholders should support this model

whenever possible. Similarly, localities should convene system actors and social service providers

to offer more aligned support for people experiencing homelessness. Many jurisdictions operate

Frequent User System Engagement (FUSE) programs, which are designed to offer streamlined,

wraparound services that help to break the cycle of homelessness and incarceration.”2 FUSE

services offer placement in supportive housing, in addition to intensive case management and

coordination of services, with the goal of resolving issues that would otherwise lead to jail."3

Similarly, some counties have established collaborative models between law enforcement and

service providers. For example, in Riverside County, California, the Indio Police Department created

a network of nearby service providers to form the Community Outreach Resource Program, which

diverts people experiencing homelessness to residential support programs and partners with

Riverside County prosecutor and public defender offices to forgive legal debt on completion.**4

The promise of homeless courts

A rising number of jurisdictions are beginning to
operate homeless courts, or specialized diversionary
proceedings that offer people experiencing
homelessness a process to have citations for certain
low-level offenses resolved before a standard court
appearance.® These courts typically operate outside
of courthouse buildings in locations that are more
convenient to eligible participants, such as homeless
shelters, and are designed to offer a less intimidating
environment that does not provoke fear of arrest.
Participants are able to sign up through a shelter or
service agency and agree to complete rehabilitative
programming or treatment in lieu of fines or jail
sentences. Homeless court programs can also involve
the cancellation of outstanding legal debt.

@ George B. Cauthen and Jennifer P. Wilson, “Homeless Courts:
An Alternative to the Criminalization of the Homeless,” South

Carolina Lawyer, May 2019, 46-52, https://perma.cc/A3NB-PHOB.

® Ibid., 46.

¢ Claudia Lopez, Trends in State Courts: Homeless Courts
(Williamsburg, VA: National Center for State Courts, 2017),
https://ncsc.contentdm.ocle.org/digital/collection/spcts/id/311.

91t should be noted that in some jurisdictions, such as Los Angeles,
California, and Boston, Massachusetts, people who are at risk
of homelessness are also eligible to participate in homeless
court programs. Maya Buenaventura, “Treatment Not Custody:
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Some researchers cite concerns about limited
eligibility for homeless courts, as people in many
jurisdictions must be residing in a shelter or receiving
other formalized services in order to participate.?
These requirements can be especially problematic in
communities without sufficient shelter space to meet
demand, or for families experiencing homelessness
who cannot find a shelter where they will be
permitted to stay together. Another concern, often
raised by critics of problem-solving courts generally,
is that such programs legitimize the criminalization
of societal issues while failing to address their root
causes.® Similarly, researchers have challenged the
coercive nature of treatment and problem-solving
courts that assume legal leverage and threat of arrest
are required in order for people to meaningfully
engage in necessary treatment or services.’

Process and Impact Evaluation of the Santa Monica Homeless
Community Court” (PhD diss., Pardee Rand Graduate School,
2018), 72-73, https://perma.cc/QP2T-7XGZ.

© Sarah Lustbader, “Are Problem-Solving Courts Impeding
Progress?” The Appeal, January 7, 2020, https://perma.cc/X7VV-
BJCK.

fJulian Adler, Joseph Barrett, and Michael Rempel, The Myth of
Legal Leverage: Toward a Relational Framework for Court-Based
Treatment (New York: Center for Court Innovation, 2020), 1,
https://perma.cc/D7C3-ZJRk.
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Conclusion

Reforms to halt the cycle of homelessness and jail are urgently needed to protect the health, safety, and
dignity of communities. With laws criminalizing unavoidable aspects of homelessness and their pervasive
enforcement on the rise, people experiencing homelessness, especially Black people, will continue to be
drawn into the criminal legal system at alarming rates. Once caught in the legal process, they will continue
to face significant challenges at each point in the system, where the mechanisms of justice make few
accommodations for those without housing.

Without thoughtful policy and practice change, systems in the United States will continue to bar people
experiencing homelessness from interacting with the justice system as other members of the community
do. Those without housing will continue to experience increased complications in resolving minor legal
issues and appearing in court, face higher risks of languishing in pretrial detention, and be more likely to
receive longer sentences. All of this will make basic efforts to survive even more difficult on release from
incarceration. The time has come for local justice systems to take immediate action to halt the cycle of
homelessness and entanglement with the criminal legal system. This begins with acknowledging the harms
perpetuated by the current system, addressing deepening racial disparities, and enacting urgently needed
policy and practice changes.
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