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HOULD COST MATTER when it comes
to deciding who goes to prison and for how long?

The process and results of sentencing reform
in most states suggest that, until recently, the
standard answer to this question has been no.
During the 1980s and 1990s, economically costly
measures such as stiff mandatory minimum
sentences, three-strikes legislation, and truth-in-
sentencing laws were planted or took root. Critics
of the reforms argued that spendthrift lawmakers
driven by political gain and fear of appearing “soft”
ignored the fiscal ramifications of new policy.
Tough-on-crime advocates asserted that no price
was too high for initiatives that would protect
public safety. There is little debate about who won
the argument: during the last two decades of the
twentieth century, America’s incarcerated popula-
tion grew more than 281 percent, finally approach-
ing two million; expenditures for state and local
corrections increased 601 percent.”

A growing body of evidence suggests that the
tide of opinion is now changing: in the twenty-first
century, fiscal impact does appear to matter. From
Louisiana to Iowa, from Ohio to Washington, in
every corner of the United States, lawmakers have
been looking to slow corrections spending as they
grapple with the nation’s most serious economic
downturn in a decade (for many, the first of their
careers). As we reach the midpoint of 2002, 39
states have lowered their annual revenue projec-
tions. Of these, 24 have already reported that they
will not meet even their revised targets.> Spending
has exceeded budgets in 33 states. Spending cuts
are on the table in forty. Nationwide, estimates of
the total state budget shortfall for fiscal year 2002
range from $27 billion to $38 billion.?

Lawmakers are responding to these conditions
in several ways. Some have taken predictable
immediate action to stanch the flow of expendi-
tures by closing prisons, cutting corrections staffs,
and eliminating what they deem to be nonessential
programs. Others have revisited particular sen-
tencing policies and instituted limited reforms
(e.g., reducing sentencing ranges and repealing

mandatory minimums) hoping to cut corrections
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The State Sentencing and Corrections Program (SSC) of
the Vera Institute of Justice provides non-partisan, non-
agenda-driven help to policymakers. In the three years
since the program’s founding, SSC has worked with
more than a dozen jurisdictions in the United States to
provide peer-to-peer technical assistance on developing
and implementing sentencing and corrections reform.

SSC'’s approach to technical assistance is unique. The
program draws on the expertise of 33 associates with
successful reform experience in their own jurisdictions—
legislators, judges, sentencing commission directors,
budget analysts, corrections administrators, probation
chiefs, and other criminal justice policymakers. Peer-to-
peer interaction with SSC associates allows state officials
to more effectively tackle the practical and political chal-
lenges of sentencing and corrections reform.

The approach is working across the country. For exam-
ple, in one Southern state SSC is helping the sentencing
commission formulate legislative recommendations on
the future structure of sentencing. In the Midwest, SSC
is helping a gubernatorial task force develop a legislative
proposal on community corrections. SSC recently testi-
fied before a House committee in a Western state on
how sentencing guidelines affect prison populations. And
not long ago, SSC brought together interested states to
discuss policy solutions for corrections budgets in crisis.

Is the Budget Crisis Changing the Way We Look at
Sentencing and Incarceration?, the third in an ongoing
series of Issues in Brief, was created by SSC to show
criminal justice decision makers how they can gain
better control of fiscal and correctional resources by
building rational and predictable policymaking systems
through innovations like those in Kansas, North Carolina,
and Virginia. Because many of our associates are
involved in these and other cutting-edge reforms,

they present an invaluable resource for jurisdictions
contemplating or undertaking similar changes in their
sentencing and corrections policies.

To learn more about SSC’s work, or how the program
can assist reform in your jurisdiction, visit our web site
at www.vera.org/ssc or contact the program at

(212) 376-3073 or dwilhelm@uvera.org.

Daniel F. Wilhelm
Director
State Sentencing and Corrections Program

spending by slowing or even reversing prison population growth.
As a result of steady reductions in crime that have eroded public
fear and expanded voters’ appetites for alternative corrections
strategies, these officials are discovering political latitude to make
broader policy changes.

While likely to be effective as cost cutting measures, many
immediate responses have been one-time or ad hoc reactions.
A more imposing challenge confronting legislators, governors, and
other public officials responsible for criminal justice policy is to
create systems that automatically incorporate consideration of cost
and impact into the policy-making process. The experiences of a
handful of states suggest that such systems can be built without
imperiling public safety. This Issue in Brief examines those
systems and their use of mechanisms such as sentencing guide-
lines and simulation models, legislative checks and early-warning
devices, and sentencing tools for judges that assess risk. But first,
to understand the magnitude and the scope of the economic
challenge facing corrections systems, it examines the often

drastic steps that states are taking in response to this crisis.

Immediate Responses: Prison Closings,

Pink Slips, and Program Cuts

Corrections budgets have been especially hard hit by the current
crisis. In FY 2002, 25 states were forced to reduce their
corrections budgets. Higher education was the only government
sector affected more often, in 29 states. As budget cuts have been
imposed or threatened, corrections departments have responded
in three predominant ways: closing prisons, reducing staff, and

curtailing programs. 4

Closing Prisons. Ohio is a good example of a state that is
responding to a budget crisis by shuttering a prison. Its FY 2002
budget shortfall hovers around $500 million. As part of his budget
reduction plan, Governor Bob Taft ordered the corrections depart-
ment to slash spending by $18.9 million, or 1.4 percent. Reginald
A. Wilkinson, head of Ohio’s prisons, responded by closing the
Orient Correctional Institution, a medium-security facility that was
one of 22 new prisons established by the state in the 1980s and
1990s. As of December 2001, Orient housed 1,747 inmates and
boasted a staff of §33. Just two-and-a-half years earlier, its popula-
tion was 2,043 (Ohid’s overall prison population has declined 9
percent in recent years, falling from 49,023 in 1998 to 44,762 in
2001). The cuts do not end with Orient. The state has also post-
poned opening a minimum-security boot camp that would have
provided substance-abuse treatment to 125 nonviolent male offend-
ers and abandoned plans to open 220 halfway-house beds.

Ohio is not alone in closing major institutions. Illinois is

closing the 141-year-old Joliet Correctional Center for a projected



savings of $41 million and will eventually
transfer the prison's 1,200 inmates to a
new processing center under construc-
tion nearby. Massachusetts is closing
three prisons and moving 9oo inmates
into other facilities. All told, 13 states are
shutting down correctional facilities or
reducing beds. (See Figure 1). Twelve
states are delaying or aborting the open-

ing of similar facilities.

Staff Reductions. Not surprisingly,
many of the closings and budget cuts
have resulted in staff reductions. Illinois
is laying off 120 correctional employees.
The loss of $2.6 million from Iowa’s
corrections budget has forced the layoff
of 150 of its corrections staff. In total,

11 states are cutting or eliminating
corrections-related jobs, while 18 states
have instituted hiring freezes or
purposely have allowed staff vacancies
to go unfilled.

Michigan may provide the starkest
example of a state looking to layoffs for
immediate budgetary relief. Last
December, facing a FY 2002 general
fund shortfall of $500 million and a
school fund gap of $250 million, the
state sent layoff notices to 240 prison
employees as part of an effort to cut $55
million from corrections. Approximately
190 of these employees were officers,
most from the state’s maximum-security
facility at Jackson, which was closed as
part of the budget trimming process.

System-wide, Michigan has elimi-
nated 840 corrections positions, mainly
by not filling job vacancies. It has
defended these moves as necessary for
living within its means, but the savings
may be only temporary. Even as they
were closing Jackson, officials acknowl-
edged that corrections officers would be
offered jobs elsewhere in the system as
vacancies occurred and that Jackson
could eventually reopen because of the
state’s growing inmate population. In

his budget for the new fiscal year begin-

ning October 1, Governor John Engler
has proposed allocating $8 million to
reopen G645 beds at Jackson and 500
beds at another facility.

Cutting “Nonessential” Programs.
The third way many state corrections
departments are reacting to budget
pressures is by cutting so-called
nonessential programs. These cuts
primarily have affected educational,
substance-abuse treatment, and
vocational programs.

Facing a budget shortfall of at least
$804 million, Illinois has demanded
cuts of $35.4 million from its corrections
department. One victim of these cuts
was the $5.4 million budget for higher
education in state prisons. The elimina-
tion of this program, which served
about 25,000 of the state’s nearly
43,000 prisoners, resulted in layoffs of
hundreds of instructors at 12 Illinois
colleges and drew swift condemnation
from educators. “We're going to end up
putting people back out on the streets
without skills who will just return to
their old habits that put them in prison
in the first place,” said John Erwin,

president of Illinois Central College.>

More than 450 prisoners have used the
program to earn bachelor’s degrees
from Roosevelt University in Chicago.
As one educator there observed, “It’s less
expensive to educate an inmate than to
incarcerate an inmate two or three or
four times.”®

Educational programs are not the
only ones on the chopping block. Arizona
is looking to realize $22.2 million in
corrections cuts by scaling back
substance abuse treatment programs.
Florida, likewise, has cut $7.3 million
from inmate drug treatment and $8.1
million from prisoner education. In all,
nine states are eliminating programs.

As these examples attest, the eco-
nomic challenges are vast and state
corrections systems have no choice but
to comply with legislative or executive
mandates to slash budgets. But while the
moves cited above may save money in
the short term, it is difficult to predict
their effect on long-term costs and the
ability of corrections systems to main-
tain public safety. According to critics,
they are reflexive responses to an acute
situation and do not necessarily enhance
a state’s ability to spend corrections

dollars effectively or wisely.

Sentencing and Corrections in the News

As economic crises rock statehouses across the country, officials are asking
questions about sentencing and corrections policy: Can sentencing guidelines
help manage prison populations and control correctional spending? Can parole
policy and practice be reformed without expanding a state’s prison population
beyond capacity? How are other states seeking to expand drug treatment and

alternative sanctions for nonviolent offenders?

Whether you're a policymaker asking these questions or just interested in staying
informed, you need up-to-date information on the latest sentencing and correc-
tions news. You can get it now from the State Sentencing and Corrections

Program (SSC) at the Vera Institute of Justice.

Every day, SSC monitors national and state news and posts the most relevant and
interesting stories on our web site. It's free of charge and visitors will not receive

subsequent solicitations. To get the latest, click on www.vera.org/sscnews.
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Reforming Sentencing Policy—

Reducing Sentences and
Repealing Mandatories

Concern about the spiraling cost of
incarcerating offenders has created
pressure on corrections administrators
to do more than cut costs quickly. In a

number of states, lawmakers have used

schemes and to engage in targeted
mitigation of certain punishments. In
some cases, this has resulted in the
repeal of mandatory minimum sen-
tences now perceived as too harsh and
too financially onerous. In others, it has
led to the reclassification of certain

offenses so that they no longer automati-

Cost concerns alone, however, are
insufficient to explain these changes.
It seems unlikely that they would be
possible if the current economic
anxiety did not coincide with a historic
drop in crime rates that is changing
popular concerns about crime and

shifting public attitudes about

the moment to re-examine sentencing cally result in prison sentences. incarceration.
State Corrections Budget Cuts and Cost-Savings Efforts (Figure 1)
States that have cut corrections budgets in FY 2002 or have implemented cost-cutting steps
FY 2002
Corrections Closing
Budget Decrease Facilities/Reducing Delayed/ Staff Staff Program
State (in millions of dollars) Beds Aborted Openings Reductions Vacancies/Freezes Elimination
AR 22.5*% ] u
AZ 22.2 ] ]
CA 37.4 ] [ ]
(6[0) 23 ] ]
FL 2.8 ] ] ] (]
GA 30 ] [ ]
HI 1.4 [ ]
ID 3.6 u
IL 35.4 ] [ ] ]
IA 2.6 [ ] [ ] [ (]
KY 9.0 ] [
LA 2.2 ]
MA 2.7 u ] ] [ ]
Ml 54.9 ] ] [ ] ] ]
MO no change ]
NE 2.7 ] [ ]
NC 44.6 ]
NY no change u
OH 18.9 ] [ ] [ [ ]
OR 36.86 ]
oK 8.5 ] [
RI 1.8 ]
SC 53.7 ] [ ] [ ] (]
uT 9 ] ] ] ]
VT 2.2 ]
VA 25,3 ] [ ] [
WiI 1.7** [ ]

Sources: National Conference of State Legislatures; National Institute of Corrections; The Sentencing Project.

* Includes Department of Corrections and Community Corrections.

** Unconfirmed.




Shifting Public Attitudes. Crime is
down and has been for the better part

of a decade.” This decline is reflected in
both violent crimes and property crimes.
From 1973 to the early 199o0s, violent
crime rates fluctuated in the United
States. But between 1993 and 2000,

the rate of all violent crimes and
property offenses measured by the
Bureau of Justice Statistics fell drastically:
violent crimes fell by 44.1 percent; homi-
cides, not included in the previous fig-
ure, dropped 61 percent; property crimes
declined 44.2 percent. These reductions
may be responsible for changing public
attitudes toward crime and incarceration.

Americans are not as concerned
about crime as they were several years
ago. A 1994 survey by the Pew Research
Center for the People and Press showed
that 29 percent of respondents thought
that crime was the most important
problem facing their local community. ®
By 2001, only 12 percent gave the same
answer. Similarly, a 1994 Harris poll
found that 37 percent of respondents
considered crime and violence to be one
of the two most important issues for
government to address.9 In 2000, that
figure had dropped to 11 percent.

Public attitudes about incarceration
appear to be changing as well. A recent
opinion poll by Peter D. Hart Research
Associates shows that the public is
questioning whether harsh prison sen-
tences are the best way to punish nonvi-
olent offenders.™ In 1994, 48 percent
of Americans surveyed said that they
favored addressing the underlying
causes of crime, while 42 percent
preferred deterrence through stricter
sentencing. The Hart poll, conducted
late last year, found a substantial change
in public opinion, with 65 percent of
respondents preferring to address root
causes of crime and only 32 percent
opting for harsher sentencing. The
survey specifically found a change in

attitudes toward mandatory sentencing.

In 1995, a 55-percent majority of those
surveyed said that mandatory sentences
were a good idea, while 38 percent said
that judges should be able to determine
a defendant’s appropriate sentence. The
2001 Hart report found those numbers
reversed: only 38 percent responded that
mandatory sentences were a good idea,
while a plurality of 45 percent said they
preferred judicial discretion.

The Hart survey also documents
acceptance of alternatives to incarceration
for nonviolent drug offenders. In regard
to simple drug possessors, 76 percent of
the survey’s 1,056 national telephone
respondents said that they favored “super-
vised mandatory drug treatment and
community service rather than incarcera-
tion.” Seventy-one percent were in favor
of applying the same treatment-based
approach to small-scale drug sellers.

The Hart data has been corroborated
by a public referendum in California.

In November 2000, 61 percent of the
state’s voters approved Proposition 36,
which requires treatment instead of
incarceration for certain nonviolent drug
offenders. The California legislature has
predicted that implementing the propo-
sition will save at least $100 to $150
million a year in prison costs and will
avoid prison construction costs of $400
to $450 million. Heartened by this
success, the Campaign for New Drug
Policies, a political advocacy group, is
targeting Michigan and Ohio for similar

ballot initiatives this year.™

Legislators Respond. These new
attitudes have resonated strongly in
several state legislatures. Louisiana, for
example, has faced skyrocketing prison
populations and corrections spending
since the early 1990s. From 1995 to
2001, the state’s incarcerated population
jumped from 25,260 to some 36,000,
and corrections spending rose by 45
percent from 1994 to 1999. In response,

last year the state legislature passed SB

239, which removed mandatory sen-
tences for certain nonviolent offenses
and cut many drug sentences in half.
The former ten-to-sixty-year penalty for
possession of 28 grams of cocaine, for
example, was reduced to a sentence of
five-to-thirty years. The legislature also
limited the application of the state’s
three-strikes law. The changes are
estimated to generate some $60 million
in prison operations savings, some of
which will finance drug courts and other
alternatives to incarceration.

As Louisiana’s corrections head
Richard L. Stalder remarked, “[t}he
legislature was asking a legitimate
question. Are there more cost-effective
ways to deal with these problems?” 2

Individual legislators echoed this
assessment. Representative Danny
Martiny, chair of the Louisiana House
Criminal Justice Committee, told the
media, “[tThe people expect us to be
tough on crime and they expect us to
lock everybody up and throw away the
key. And that's great as long as you've
got a jail and you've got the finances.
But we've come to a point where we just
can't afford to keep doing it.”™ Senator
Charles Jones, the architect of the
legislation, bluntly told reporters that
Louisiana had “lost control of the prison
population,” adding, “We cannot con-
tinue to spend $600 million on pris-
ons.” 4 But the bill's success was due to
more than economic arguments.
Governor Mike Foster told the legisla-
ture that he supported the measure as
a way to save money—but he also
acknowledged the high social cost of the
state’s policies, saying, “We have locked
up a lot of people who are redeemable—
a whole bunch of them.”*

In 2001 and 2002, 13 states took
legislative action to ameliorate the
effects of stringent sentencing laws
(see Figure 2). Of these, Connecticut,
Indiana, and North Dakota repealed

mandatory minimum sentences
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relating to some nonviolent offenses.
(Legislation has also been introduced in
three other jurisdictions—Colorado,
Delaware, and Michigan—tempering
mandatory minimum sentences.)
Mississippi pared back truth-in-sentenc-
ing requirements. Louisiana, Virginia,
and Texas expanded the number of
inmates eligible for early release. Iowa
granted judges greater discretion in
sentencing certain felony offenders.
Alabama and New Mexico eased habitual
offender laws. And Idaho, Oregon, and
Washington enhanced treatment options
for nonviolent drug offenders. In many

of these states, rising prison populations

Sentencing Policy Changes (Figure 2)

and incarceration costs were factors for

winning passage of legislation.

These efforts seem to verify what one

Oregon corrections official observed:

“[BJudget problems are making people

ask fundamental questions about

whether we can afford to keep doing

what we’ve been doing.

Building Fiscal Discipline

» 16

in the Long Term

State leaders looking for ways to get a

better handle on corrections expenses

can learn important lessons from juris-

dictions that reformed their sentencing

States that have made, or are proposing, changes to their sentencing schemes, 2001-2002

systems in the 199os. In particular,

North Carolina, Virginia, and Kansas

not only made far-reaching substantive

changes to laws governing sentencing

and incarceration, but they also devel-

oped tools to manage their corrections

growth and to systematically connect

sentencing policy with available

resources. In each state the result has

been a more disciplined and rational

policy-making process that helps law-

makers balance demands for public

safety, fairness, and fiscal accountability.

Central to this accomplishment in all

three states is a sentencing commission,

a government entity serving as the

B Passed e Proposed
Judicial Sentencing
Habitual Early Discretion Drug Commission
Mandatory Offender Truth-in- Release/Parole in Felony Drug Treatment Formulating
Minimums Laws Sentencing Eligibility Sentencing Treatment Ballot Systemic
State Repealed Eased Rolled Back Expanded Enhanced Expanded Initiative = Recommendations
AL ] [ ]
CA [
Cco °
Ch ]
DC ]
DE °
GA ]
1A [ ]
ID ]
IN u [ ]
LA [ ] ] ]
Ml ° ° °
MS ] [ ]
ND ]
NM [
OH °
OR (]
X ]
VA [ ]
WA ]




repository of expertise about sentencing and corrections

research and analysis.

Sentencing Guidelines. Since 1979, some twenty states and
the federal government have created sentencing commissions
and implemented sentencing guidelines. Historically, guide-
lines have served a range of functions, from correcting unwar-
ranted disparity in sentencing, to ensuring greater consistency
and truthfulness and promoting better resource management.’”
Minnesota, the first state to implement guidelines, did so in
order to accomplish all these aims. Recently, guidelines—or
structured sentencing, as they are sometimes called to avoid
negative associations with the federal system, which many
consider unnecessarily cumbersome and unduly fettering of
judicial discretion—have drawn increased interest because of
the role they can play in improving resource management.
Because guideline sentences offer greater uniformity and pre-
dictability, they are a powerful tool for projecting, planning for,
and, therefore, controlling prison populations. Georgia and
Alabama recently formed sentencing commissions that have
been instructed to consider structured sentencing so that law-
makers can better manage and predict the use of resources.™®

Among states that have pursued structured sentencing,
North Carolina represents what many consider to be the
exemplar of smart political and rational reform. When the state
passed structured sentencing legislation in 1994, it sought to
combine the politically attractive features of truth-in-sentencing
“with other policies designed to achieve a rational allocation
of correctional resources.”’ The result was a new sentencing
system that simultaneously increased the likelihood and length
of prison sanctions for violent and habitual offenders and
established a continuum of community punishments for
nonviolent offenders.

Prior to this reform, almost everyone involved in North
Carolina’s system described it as failing. Under the previous,
indeterminate sentencing system—the most common
structure in the United States then and now—the prison
population was controlled through a set of early release
mechanisms, primarily parole and good time, and discretion
predominantly lay with the parole board and corrections offi-
cials. Critics argued that this arrangement undermined the
integrity of punishment and eroded public confidence in courts
and corrections.?° By the early 199os, convicted felons were
serving only 18 percent of their sentences, misdemeanants only
12 percent. Part of the problem was that more than 20,000
offenders were entering the prison system each year and there
were not enough beds to accommodate them.

The Sentencing and Policy Advisory Commission, created by

the state legislature in 1990, was granted an expansive charter

Can Sentencing Guidelines Reduce
Prison Populations?

States with presumptive sentencing guidelines have
significantly lower rates of incarceration than similar states
without presumptive guidelines, researchers at the Vera
Institute of Justice show in an article to appear in the July

issue of Crime and Delinquency.

Even after taking crime rates and relevant demographic
variables into consideration, the incarceration rate in a pre-
sumptive guideline state is lower than the incarceration rate
in a state with similar characteristics by roughly 72 inmates
per 100,000 residents. And the reduction is manifested
primarily in reduced prison admissions rather than in
shorter prison stays. Presumptive guideline states averaged
55 fewer prison admissions per 100,000 residents than

similar states without guidelines.

In several states, enabling legislation expressly directs sen-
tencing commissions to devise sentencing guidelines that
keep prison populations within certain limits. Prior research
shows that presumptive guidelines can slow or reduce
prison population growth. In Oregon and Washington—two
states where prison resources must be considered—incar-
ceration rates decreased in the three years after guidelines
were introduced. Florida, Minnesota, and Tennessee, states
with similar requirements, saw growth in the incarceration
rate slow. In fact, prison population growth in those three
states was 15 to 25 percent slower than in similar states

without guidelines.

However, the effectiveness of presumptive sentencing
guidelines must be evaluated in light of the practical and
political decisions that informed their creation. For example,
in Pennsylvania, a state where the enabling legislation

does not require consideration of prison resources, prison
population growth did not slow. In fact, after guidelines
were implemented the state’s prison population growth
accelerated. This followed a legislative directive to increase
incarceration and sentence severity for all offenses. Even
the federal sentencing guidelines are not immune from such
practical and political determinations. Although the federal
structure was created under a congressional directive to
consider correctional resources, there is little evidence that
the instruction has received much attention.

To learn more about Vera's research, visit our web site at
www.vera.org. To receive a copy of the forthcoming article

in Crime and Delinquency contact www.sagepub.co.uk.
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to examine the systenr’s structure and to
recommend improvements. After three
years of study, North Carolina went on to
establish a system that required offend-
ers to serve 100 percent of sentenced
time, abolished parole, reserved prison
beds for the most dangerous and incorri-
gible, and invested in non-prison sanc-
tions for others. Because so many
nonviolent offenders who had previously
been going to prison were now being
diverted, the state not only managed to
enact tough-on-crime reforms, but it also
saw its admissions decrease dramati-
cally. In 1994, the first year under the
new policy, admissions fell 7 percent.
Between 1993 and 1997, admissions
decreased 52 percent, from 28,000 to
roughly 13,000 admissions. From 1994
to 2000, North Carolina’s crime rate fell
12.5 percent. In 1980, North Carolina
had the highest incarceration rate in the
country. It now ranks thirty-first in the
nation and has the second lowest incar-

ceration rate in the South.

Simulation Models. One of the most
important elements of this story is that
upon establishing the commission,
North Carolina’s legislature required it
to develop a computerized corrections
population simulation model to project
the resources needed to implement
recommendations and policy changes.
In response, the commission began by
building an extensive database contain-
ing information on offenders, their
criminal histories, their sentences, the
time they were expected to serve, and
other important characteristics. The
database enabled the commission to
understand the sentencing practices
then in use. Information from the
database could then be fed into the
simulation model to project future
prison populations. In formulating its
recommendations, the commission was
able to navigate often contentious waters

by relying on the simulation model to

assess the systemic costs of various
possible sentencing proposals. In fact,
with the help of the simulation model,
the commission was able to produce two
plans for the legislature to choose from,
one with more severe sentences, and
another with slightly less severe
sentences that would forestall the need
to build new prisons for a few more
years. The legislature selected the latter.
The simulation model has been very
accurate. For example, the commission’s
projections showed that North Carolina’s
prison population for June 2001 would
be 32,154. The actual average population
for June 2001 was 31,971. This is a
difference of 183 beds—or less than
one percent.?" According to Susan C.
Katzenelson, executive director of the
North Carolina commission, “the effec-
tiveness of the model is attributable to
several factors. First, the model itself is
a very sophisticated microsimulation
model. Second, the model benefits by
receiving good offender admissions data
from the court system and good incar-
ceration and revocation data from the
corrections department. Finally, the
nature of structured sentencing makes
outcomes more logical and thus inher-
ently more ‘modelable’ and predictable.”
North Carolina is not the only state
that employs a simulation model.
Pennsylvania, Florida, Texas, Kansas,
and Virginia are among the other states

relying on such a predictive tool.

More Effective Planning. The value
of an accurate simulation model and a
credible sentencing commission has
become particularly apparent again

this year in North Carolina. Each year, by
law, the commission must project the
state’s prison population for the next ten
years. Since structured sentencing went
into effect, the commission’s projections
have shown that North Carolina will
need 77,000 new prison beds by 2010.

The legislature enacted structured sen-

tencing with its eyes open to this fact,
recognizing that increases in the length
of stay for violent offenders would
eventually cause the prison population to
grow. This past year, with the state fac-
ing a nearly $1.5 billion budget shortfall
and feeling a new urgency to cut costs
everywhere, the legislature returned to
the commission and asked it to formu-
late alternatives to the current sentenc-
ing guidelines that could alleviate the
need to construct thousands of new
beds in the next eight years. In a report
submitted to the legislature in early May
2002, the commission identified six
alternative plans, including one that
would shorten sentences for nonviolent
habitual felons who commit property
and lesser drug offenses and another
that would reduce the weight accorded to

prior criminal history at sentencing. *>

Legislative Tools

Like North Carolina, Kansas also formed
a sentencing commission in the early
1990s to develop reforms for a

similarly troubled system. And as in
North Carolina, the commission recom-
mended, and the legislature enacted, a
set of reforms including parole abolition,
truth-in-sentencing, guidelines, and
diversion of low-level offenders to
community correction and probation.
Kansas’ commission continues to play a
critical role in the state, collecting and
analyzing data and formulating policy

recommendations.

Early Warning Systems. Since
Kansas’ reforms were implemented,
more than eight years ago, the state’s
prison population has grown at a rate of
38 percent, far slower than the national
average of 54 percent. Over that time,
while it has expanded the number of
prison beds at several facilities, Kansas
has not had to build one prison. One

reason for this may be a unique provision



in the commission’s enabling legislation. In the statute, the
commission is directed to “identify and analyze the impact of
specific options to reduce prison population” when projections
show that “the state’s prison population will exceed capacity
within two years.”?3 This early warning system serves two
important functions: it not only automatically alerts the
legislature to an impending crisis, but it also makes the difficult
political task of advancing reform slightly easier. Although

the legislature must approve commission recommendations,
the commission must do the heavy lifting—and it does so, as
required by law. Thus, elected officials are not put in the
sometimes politically perilous position of having to request
“options to reduce prison population” or formulate those
options themselves.

This early warning provision has led to reforms on a num-
ber of occasions. For example, shortly before the 2000 legisla-
tive session, the commission warned that Kansas prisons were
dangerously close to capacity. After some analysis, the com-
mission determined that prison population growth was being
driven in large part by a set of generally low-level, nonviolent
offenders. Specifically, more than 70 percent of the entries to
state prison the previous year were probationers and parolees
who had tested positive for drugs or who had violated some
other condition of release; they had not been convicted of new
crimes. The commission developed a bill to reduce the admis-
sion of these offenders, many of whom had done their time,
had been originally determined by a judge to be more appro-
priate for community sanctions, and had drug problems. The
bill modified periods of probation and post-release supervision
for some, mandated that certain condition violators be sent to
community corrections rather than prison (when there was no
public safety risk in doing so), and invested in the expansion
of these non-prison sanctions, such as day reporting centers.
In all these details, the bill relied on data produced by the
commission rather than guesswork or anecdote. In 2001,
the first year the effects of the new law could be measured,
Kansas’ prison population declined by 245 inmates, enough
to delay the construction of a new correctional facility.

This year, the commission informed the legislature that
while Kansas will have sufficient prison capacity for the next
two years, the state will experience a sustained growth in
population from 2004 through 2011 and will be in need of a
“long-term strategy for managing the state’s prison popula-
tion.” 24 The commission and legislature are currently studying
additional strategies aimed at reducing the number of
probationers and parolees admitted to prison for condition
violations. They are also looking at reforming the state’s
drug sentencing laws to focus on treatment options instead of

incarceration for nonviolent repeat drug users.
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~ Issues in Brief

Fiscal Notes. Another method to
interject consideration of fiscal rami-
fications into legislative debates over
sentencing and corrections policy is
the requirement that fiscal notes or
impact statements—reports describing
the economic effects of proposed
legislation—be attached to every bill
that would change sentencing law. In
essence, with these devices the
legislature places checks and re-
straints on its own members. Many
states require fiscal notes to be com-
pleted before a legislature votes on a
bill. The power and effect of the
notes vary dramatically from state

to state, however. Virginia, for one,
has made the fiscal note require-
ment a particularly muscular mecha-

nism to limit the ability of legislators

to make ad hoc alterations to sentenc-
ing structures.

By statute, Virginia requires its sen-
tencing commission to prepare a “fiscal
impact statement reflecting the operat-
ing costs attributable to and necessary
appropriations for any bill that would
result in a net increase in periods of
imprisonment in state adult correctional
facilities.” 5 This includes all bills that
add new crimes punishable by imprison-
ment, expand the period of incarceration
for existing offenses, impose minimum
or mandatory terms of incarceration, or
modify the law governing the release of
offenders in any way that increases the
time they are to be incarcerated.

The sentencing commission then
forwards copies of the statement to the
sponsor of the bill, the chair of the

committee that will consider the pro-
posed legislation, and to the public
safety subcommittee of either the House
Appropriations Committee or the Senate
Finance Committee. The estimated fiscal
impact of the bill is also printed on the
face of the legislation. A bill that is
supported by a majority of the commit-
tee considering its substance (a process
that usually does not include fiscal note
review) is referred to the proper finance
subcommittee. The subcommittee then
determines if there is funding to support
the bill. If not, the bill dies without
reaching the floor for final considera-
tion. Most important to this process is
that a bill's sponsor must identify the
source of revenue to fund the bill before
it can be reported out of the subcommit-

tee. In short, if the sponsor cannot find

Increasing Violent Offender Sentences and Reducing Crime While Stabilizing Incarceration Rates in Virginia (Figure 3)
Percentage Change In Crime Rate and Incarceration Rate, Virginia, 1990-2000

/\

_/

—

180%
o 160%
£
<
©  140%
o
[oN]
(&)
—
@ 120%
5
()
2 100%
c
8
s
& 80%
60%

—

1990 1991

= Crime Rate

== |NCarceration Rate

1992 1993 1994 1995 1996

1997 1998 1999 2000

In 1994, Virginia enacted its fiscal note provision as part of a comprehensive reform to reserve prison beds for violent and repeat offenders. Violent offenders
now serve from 100 to 600 percent more time in prison than they did before the reform was enacted. Since then, the state’s crime rate has dropped 26 per-
cent (compared to 24 percent nationally) while the incarceration rate has remained relatively stable, posting a 6 percent increase overall (versus 22 percent
nationally). Fiscal notes, along with sentencing risk assessments and other resource management tools, have focused the attention of judges and legislators on
discerning which offenders should be appropriately sanctioned outside of prison.

The chart above represents the percentage change in Virginia's crime and incarceration rates between 1990 and 2000. The rates from 1990 serve as a
baseline. The value for each subsequent year represents a percentage of the 1990 rate. For example, in 2000, the crime rate was 68 percent of the 1990
crime rate and the incarceration rate was 150 percent of the 1990 rate. The vertical line marks the implementation of the 1994 reforms.

The chart shows that Virginia managed to increase sentences for violent offenders without incurring the cost of a ballooning incarceration rate. Most of the
growth in the incarceration rate occurred before the 1994 reforms.



the money to pay for the increased
correctional burden, the bill cannot get
to the floor for a vote.

As with reforms in North Carolina and
Kansas, this requirement has not been
made at the expense of protecting public
safety in Virginia. It is part of a compre-
hensive approach to sentencing policy
development that focuses on incapacitat-
ing violent and repeat offenders and
reserving expensive prison space for
them. In the nearly eight years that the
fiscal note has been in place, Virginia’s
crime rate has dropped 26 percent. This
compares with a drop of 24 percent
across the country. At the same time,
Virginia’s incarceration rate has grown
just 6 percent, well below the national
growth rate of 22 percent, indicating
greater discipline in use of expensive
prison beds as a sanction (see Figure 3).

According to Dr. Richard P. Kern,
director of Virginia’s sentencing
commission “the legislative fiscal note
process has been so well received that
our legislature recently voted to expand
its scope. The note process now also
considers the cost impact of proposed
legislation on local jails and community
corrections programs.”

Although other states’ fiscal note
requirements are not as robust as
Virginia’s, they still manage to influence
the dynamics of sentencing policy. As
Representative Philip A. Baddour, Jr.,
Chair of the North Carolina House
Judiciary Committee and Majority
Leader notes: “The requirement for a
fiscal note on all bills creating new
crimes or increased punishment became
an accepted fact of life for the North
Carolina General Assembly. If the fiscal
note shows a financial impact then the
bill, if passed by the Judiciary
Committee, must be re-referred to the
Appropriations Committee. It is an
integral part of our determination to
balance sentencing policy with available

corrections resources.”

Risk Assessment at Sentencing
Virginia created its sentencing commis-
sion in the mid-199os to make good on
the singular campaign promise of then-
Governor George Allen to abolish
parole. In legislation that required
offenders to serve at least 85 percent of
their imposed sentence and lengthened
sentences for violent and repeat
offenders by up to 600 percent, the
Virginia General Assembly also directed
the commission to devise ways to divert
nonviolent offenders from prison.
Specifically, legislators told the commis-
sion to develop a risk assessment
tool that judges could use at sentencing
to identify incarceration-bound low-risk
drug and property offenders who
were suitable for non-prison sanctions.
The legislature set as a target that 25
percent of this group be diverted from
prison. 2°

Taking up this charge, the commis-
sion analyzed characteristics (e.g., crimi-
nal history, substance abuse, education,
employment history, and family back-
ground) and recidivism patterns in a
sample of 1,500 fraud, larceny, and drug
felons released from incarceration
between 1991 and 1992. It found several
factors to be important in assessing an
offender’s risk of reconviction, includ-
ing age, prior record, prior juvenile
incarceration, whether the offender had
been arrested in the previous 12
months, and whether he or she acted
alone. Those factors found to be statisti-
cally significant in predicting recidivism
were included on a worksheet for judges
to fill out at sentencing—a higher total
score on the worksheet indicated an
increased likelihood that an offender
would be reconvicted of a new felony
within three years. Commission
research showed that an offender scor-
ing nine points or less would have a
one-in-eight chance of being reconvicted
in three years. Nine was therefore set as

the threshold for recommending an

alternative sanction (offenders with a
violent felony conviction were excluded
altogether). In keeping with Virginia’s
voluntary guidelines, the decision to
sentence an offender to prison or to
alternative sanctions was left to the
discretion of the judge, regardless of
the score on the worksheet.

From 1997 to 2001, Virginia ran a
pilot program to test the risk assessment
tool in six of its 31 judicial circuits. Of
the more than 13,000 fraud, larceny, and
drug offenders processed in these
courts, the tool deemed 24 percent
appropriate for alternative sanctions. Put
another way, the offenders in this group
were otherwise facing incarceration
under the voluntary guidelines, had no
history of violent felonies, and had
received scores of nine or less on the
worksheet. Of these, judges sentenced
half to alternative sanctions. The rest
were sentenced to a traditional term of
incarceration.

Virginia’s nonviolent offender risk
assessment system is novel—no other
structured-sentencing state uses an
empirically based risk-assessment
instrument to divert offenders to alter-
native sanctions. In 2000, the National
Center for State Courts evaluated the
pilot program, and concluded that by
diverting 363 low-risk offenders from
prison and 192 from jail at the pilot
sites, the state saved $8.7 million.
When total diversion costs of $7.2
million were considered, the instrument
still produced a net benefit of $1.5
million. The evaluators estimated that if
the instrument had been in use across
the whole state, the net benefit would
have been between $3.7 and $4.5 mil-
lion in reduced costs. Following a valida-
tion study that led to refinements in the
risk-assessment model, the sentencing
commission recommended that a
slightly modified version of the instru-
ment used in the pilot program be

introduced throughout Virginia.
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Conclusion
The budget traumas of the current
economic crisis are playing out against a
backdrop of changed public attitudes
about crime and incarceration. While
perhaps immediately cost effective,
prison closings, layoffs, and program
eliminations fail to address the broader
issue of how to better manage a state’s
fiscal resources.

As this Issue in Brief shows, several

states have seized on the importance

Footnotes

and value of creating governmental
organizations and arming them with
appropriate instruments to take up this
systemic challenge. Indeed, as legal
scholar Ronald F. Wright has observed,
perhaps the most important lesson other
jurisdictions can draw “is the need for a
[credible] sentencing commission or
other full-time body to estimate the
impact of changes, monitor and report
on the effects of sentencing practices,

and coordinate correctional resources.” 27

The experiences of Kansas, North
Carolina, and Virginia illustrate the
importance of creating a state entity that
can inform the creation of sentencing
and corrections policy by providing
data-based information that can both
predict a systent’s needs and guide
development of laws and policies that
respond to those needs. And, as the
innovations in these three states show,
such reform-minded responses need not

compromise public safety.
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