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From the Director

“Tudge, if you set that amount of bail the odds are my
client won't make it.”

Those words are uttered frequently by defense attorneys
in arraignment courts throughout New York City.
Annually, almost 50,000 admissions to the jails at Rikers
Island and across the city are for those held pretrial
because they cannot afford the bail set in their case.

Under New York law, the use of bail doesn't have to

be this onerous. Judges may opt to set bail from nine
forms, including bail that requires a deposit of no

more than 10 percent of the total amount, or bail that
requires no upfront payment at all. Although these
“alternative” forms of bail—known as partially secured
and unsecured bonds, respectively—have been available
for decades, they remain underutilized in the courts,
where judges traditionally set bail in the form of cash
or an insurance company bail bond.

Why aren't alternative forms of bail used more widely
and what would happen if they were? In partnership
with the Office of Court Administration, Vera explored
these questions in a three-month experiment designed
to promote the use of alternative forms of bail in New
York City arraignment courts. The results of that effort
are documented in this report, along with insights about
the procedural challenges associated with these forms of
bail and recommendations to improve their use.

Up against a mandate in the next decade to close Rikers
Island and to cut the average daily jail population by half,
improving the bail system is critical to criminal justice
reform in New York City. While there is movement
afoot to eliminate money bail altogether, this experiment
demonstrates that significant progress can be made

right now, under the current law, to reduce the power

of money as a determinant of liberty. The 99 cases that
comprise the cohort of this project tell a fascinating
story about the possibility of culture change in the use
of bail in the city’s criminal courts, and demonstrate

the potential of alternative forms of bail to serve as one
more tool to make the bail system fairer.

Today, the number of people incarcerated in New York
City's jails is at an all-time low, as is its crime rate, with
several thousand fewer arrests this year compared to
last. New York City has already demonstrated that
less incarceration can equal more public safety, yet we
cannot stop there. In the months since this project’s
inception, more stakeholders already have become
aware of these forms of bail and efforts are underway
to increase their use. We hope this report contributes
to the growing knowledge about alternatives to
traditional bail and reinforces what recent research
demonstrates all too clearly—money alone should not
determine a person’s pretrial liberty.

\ A —

Nicholas R. Turner
President and Director
Vera Institute of Justice
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Executive summary

tatistics show that money bail is unaffordable and out of reach for many

New Yorkers. Even though the median bail amount on felony cases in

New York City is $5,000—and even lower—at $1,000, on misdemeanor
cases — over 7,000 people are detained pretrial at Rikers Island and other New
York City jails on any given day because they cannot make bail.

Under New York law, the use of bail doesn't have to be this
burdensome. In setting bail, judges have nine forms to choose from,
including “alternative” forms such as partially secured or unsecured bonds,
that require little to no upfront payment to secure a person’s pretrial
release. The traditional practice in the courts, however, is to ignore these
options and impose only the two most onerous forms of bail to make: cash
bail and insurance company bail bond.

The Vera Institute of Justice (Vera) launched a three-month experiment
in New York City arraignment courts to examine what would happen if
alternative forms of bail were used more often. In what kinds of cases
might judges be willing to set these forms of bail? In what amounts? What
impact would these alternatives have on a person’s ability to make bail?
What other pretrial outcomes might be expected?

Drawing from a cohort of g9 cases in which an unsecured or partially
secured bond was set, these cases were tracked over a nine- to 12-month
period to document bail-making, court appearance, pretrial re-arrest,
and final case disposition. Interviews were conducted with judges,
defenders, and court staff to better understand the results and develop
recommendations for improving the use of bail in New York City.

The results were promising. Sixty-eight percent of the cohort made
bail, and an additional 5 percent were released on recognizance. The use of
alternative forms of bail in the cohort was not limited to low-level offenses
or certain types of offenses. Approximately 54 percent of cases had a top
charge of a felony, and the cohort—felonies and misdemeanors—spanned
the gamut from drug possession, larceny, and robbery, to assault, criminal
contempt, and weapons possession. Those released had a combined court
appearance rate of 88 percent and a rate of pretrial re-arrest for new felony
offenses of 8 percent. When released pretrial, the majority of cases resolved
in a disposition less serious than the initial top charge at arraignment, with
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fully one-third ending in dismissal and another 19 percent ending in a non-
criminal conviction.

Ninety-nine cases out of the thousands where bail is set is a miniscule
number in the larger scheme of New York City’s bail system, yet this
experiment illustrates the possibility of meaningful culture change.

The recommendations in this report offer strategies to increase and
ease the use of alternative forms of bail:

> stakeholders should be educated about them;

> the associated paperwork and procedures to set these forms of bail
should be simplified;

> they should be set routinely as an option in addition to traditional
forms of bail; and

> when bail is set, it should be done with an individualized inquiry
into a person’s ability to pay.

Against the Odds: Experimenting with Alternative Forms of Bail in New York City’s Criminal Courts



Introduction

~— very day in New York City, people who have been arrested are brought
—=before a judge to hear the formal charges filed against them by the state.
- This is the process of arraignment, which typically occurs within 24
hours after arrest.* At arraignment, if the case is not resolved with a dismissal
or a plea, the judge must make a decision—to release a person on his or her
own recognizance pending trial, or to set bail—a sum of money intended to
serve as collateral. Although New York law allows judges to opt from nine
forms of bail—some less burdensome than others—in practice, they select only
two forms: cash bail and insurance company bail bonds.>

Out of the nine forms of bail available, these “traditional” forms of
bail—those used most commonly—are the most difficult for individuals
and their families to afford. Cash bail requires a full payment of money
up front to the courts, which is returned to the payer at the end of the
case minus a small administrative charge if a guilty plea or conviction is

secured. An insurance company bail bond requires a person to pay a 10
percent premium and other nonrefundable fees to a for-profit bail bond
company, and to satisfy conditions such as obtaining multiple payers and
proof of employment. Many New Yorkers cannot meet the financial and
other demands of these traditional forms of bail. As a result, when bail

is set, slightly less than half of all defendants make bail before the end of
their cases.? Instead, they remain detained pretrial at Rikers Island or other
city jails, such as the Brooklyn Detention Complex; the Vernon C. Bain
Center, colloquially known as “the Barge” or “the Boat”; or the Manhattan
Detention Complex, often called “the Tombs."

Partially secured and unsecured bonds are alternative forms of bail that are
as legitimate under New York law as the traditional bail options. Alternative
forms of bail are also easier to afford, as they do not require people to put up
large amounts of money or to pay nonrefundable premiums and fees. Yet in
setting bail on more than 40,000 cases annually, judges in New York City
rarely impose these alternatives. This is despite a 2012 ruling from New York's
highest court that judges are required to impose at least two forms of bail so
that a person may choose whichever option is less onerous.?

In a moment of intense focus on bail reform nationally and locally, Vera
partnered with the New York State Office of Court Administration on a
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three-month experiment in arraignment courts across New York City to
promote the use of alternative forms of bail and explore these questions:
What would happen if partially secured and unsecured bonds were used
more often? In what kinds of cases might judges be willing to set these
forms of bail? If set, what impact would these alternatives have on a person's
ability to make bail? What rates of appearance at future court dates or re-
arrest pending trial could be expected? How would these cases resolve?

The project had three objectives:

> to educate judges and defense attorneys about alternative forms of
bail and combat the overall lack of awareness about how to request,
or set, a partially secured or unsecured bond;

> to create a cohort of cases in which these forms of bail were set and
to analyze their outcomes, including bail-making, court appearance,
pretrial re-arrest, and case disposition; and

> to develop a better understanding of why alternative forms of bail
have rarely been used, what about the cases in the cohort inspired
a different approach, and what efforts are needed going forward to
promote the use of these forms of bail more widely.

This report documents the results and offers some recommendations for
reform. Although the results provide some valuable insights, it is important
to note their limitations. Because the project was not designed as a research
study, the cases in the cohort are not necessarily representative of the typical
cases on which judges set bail. Due to the lack of a control group, the data
comparisons offered in this report between alternative and traditional forms
of bail for pretrial outcomes on bail-making, failure to appear, and re-arrest
rates are illustrative only, and not conclusive. It is important not to overstate
these as findings or draw generalized inferences from this project. What the
results in this report do offer, however, are insights into the reasons why
alternative forms of bail have historically been underutilized, how their
greater use might impact pretrial detention rates and pretrial measures of
success, and some steps that can be taken to increase their use in New York
City arraignment courts.

Against the Odds: Experimenting with Alternative Forms of Bail in New York City’s Criminal Courts



How bail typically operates
in New York City

Under New York law, the purpose of bail is to guarantee a person’s
appearance at subsequent court dates after an arrest.® The prevailing logic

is that a financial stake hanging over a person’s head serves as an incentive

to appear in court or risk forfeiting that money. The request for bail comes
initially from the prosecutor’s office, with an assistant district attorney
making a recommendation for a particular bail amount to be set based on the
nature of the charges, the person’s criminal history, any outstanding warrants,
and other factors like ties to the community and employment status. When a
person before the court is facing serious charges, has a long criminal record,
or has a warrant history of missed court appearances, the amount of bail
requested by the district attorney’s office tends to increase.” The prosecution’s
bail request acts as an anchor, increasing the likelihood that the court will

set bail, often at amounts beyond the reach of average New Yorkers.® In

New York City, more than 50 percent of people cannot pay the bail amount
imposed by the court, even though bail is set at lower amounts, on average,
compared to other jurisdictions nationwide: the median bail amount set in
New York City for misdemeanors is $1,000 and, for felonies, $5,000.% That
many people cannot afford bail in the amount of $1,000, let alone $5,000,
demonstrates New Yorkers' limited economic resources to make bail.*

Juan Gonzalez's case illustrates how the bail process typically works in
New York City.”* Juan found himself in handcuffs and under arrest when he
tried to break up a brawl at the bar where he worked. After waiting in a cell
for almost 24 hours until he met the public defender assigned to his case, he
learned he was charged with felony assault. The public defender told him that
based on experience the prosecutor would likely seek $15,000 bail, and the
judge would likely set bail at $10,000.

Juan didn't have $10,000. He doubted his mother had that money either,
but was sure she could come up with 10 percent of the amount and go to
a bail bond company. His lawyer informed him that in addition to paying
the 10 percent premium, Juan would also need at least one or two family
members employed full-time to agree to sign for the bond and to show
paystubs or tax returns. The public defender called Juan's mom, who in turn
called his brother, uncle, and three other family members. Within a half hour,
all six of them were at the courthouse, waiting anxiously for Juan to appear
in front of the judge.
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At the bail hearing, the prosecutor argued that bail should be set at
$15,000 because Juan presented a flight risk, the assault charges were
serious, he had a prior misdemeanor assault conviction, and recently had
been arrested for theft of services—entering the subway without paying
the fare—for which he had failed to complete his required two days of
community service. Juan's lawyer argued for his release, detailing the
circumstances of the brawl and his client's attempts to intervene. The public
defender explained that the misdemeanor assault conviction was from
five years prior, when Juan was 17 years old, and that he had successfully
completed three years of probation and received youthful offender status. He
further told the judge that Juan wasn't able to finish the community service
on the recent arrest for jumping the turnstile because he had started working
full-time and would have lost his job had he taken time off. The public
defender pointed out Juan's family members in the courtroom, indicating
Juan's strong ties to his community.

Nevertheless, the judge set bail at $7,500 insurance company bail bond
or $5,000 cash. In practice, this ruling required Juan and his family either
to pay more than $750 in non-refundable premiums and miscellaneous
fees to a for-profit bail bond company, or to deposit $5,000 cash up front
with the court. His family couldn't afford $5,000 in cash and, although his
brother and uncle had $750 and were willing to sign for a bail bond, they
couldn't find a bail bond company to underwrite the bond as neither Juan's
brother, uncle, nor other family members were employed full-time. Despite
potentially having a good defense at trial, Juan remained in jail for six
weeks until he pled guilty to a misdemeanor and was released.

Filled with individuals like Juan Gonzalez who are unable to make
bail, Rikers Island and other New York City jails face a crisis.*> Upwards of
75 percent of people there on any given day are detained pretrial because
they cannot make bail.’* Almost half of those who enter are released from
jail within seven days or less, illustrating the high levels of churn.*s But
although thousands of New Yorkers cycle quickly through the city's jails,
another 10 percent of the jail population remains detained for at least six
months, many for longer, awaiting resolution of their criminal cases.> The
case of Kalief Browder, a 16-year-old arrested and held at Rikers Island for
three years until his case was dismissed, brought into stark relief some of
the most harmful consequences of bail and pretrial detention.*

Against the Odds: Experimenting with Alternative Forms of Bail in New York City’s Criminal Courts



New York’s alternative forms of bail

Bail wasn't intended to work this way. Historically, the purpose of bail was to
increase pretrial release and to guard against unnecessary pretrial detention. (See
“Why bail reform matters” on page 9.) However, the practical effect of requiring
cash bail or bond fees and premiums to be paid in exchange for pretrial release
is that many people, despite being presumed innocent, remain in jail while
awaiting trial because they do not have enough money to make bail.
Almost 50 years ago, the New York State Legislature recognized the need
for an alternative:
On the one hand, a judge may commit the defendant to prison or fix
bail—which may well be beyond the defendant’s means. On the other,
he may release the defendant upon his own recognizance. In many
instances, none of these decisions seems attractive or satisfactory. With
this in mind, the proposal inserts two intermediate devices, one termed
an “unsecured bail bond” and the other a “partially secured bail bond.™”

In 1970, the legislature reformed the state’s bail laws to allow judges to
consider less restrictive forms of bail than cash. The express objective of bail
reform was to “reduce the un-convicted portion of our jail population.”® In
addition to prescribing cash bail and insurance company bail bonds, New
York State Criminal Procedure Law §520.10 allowed for an additional seven
alternative forms of bail, most of them secured or unsecured variations of
surety or appearance bonds.”

For people held on bail, these alternative forms provide options as to who
can pay bail for them, in what form, and in what amount. The first distinction is
between surety and appearance bonds. A surety bond requires the payer—called
the “obligor” in the statute—to be someone other than the defendant, although a
defendant may serve as one of two or more obligors. An appearance bond requires
the defendant to be the sole person paying the bond. The second distinction is
between secured, partially secured, and unsecured bonds. A secured bond requires
those responsible for the bond to deposit personal or real property with the
court, while a partially secured bond requires a money deposit of no more than
10 percent of the bond, although a judge may set a lesser amount. An unsecured
bond, in contrast, requires no deposit of either property or money, but simply a
promise to be liable for the full amount of the bond if the person fails to appear
at subsequent court dates and bail is forfeited.

To see how these alternative forms of bail would play out in practice,
consider again the case of Juan Gonzalez. If the judge had still set bail at $7,500
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bond or $5,000 cash, but set the form of bail as a partially secured bond,

Juan and his family would only have had to deposit $750—money that

would be returned to them at the end of the case if he appeared for all his

court dates.* If the judge had set an unsecured bond, Juan and his family

wouldn't have needed to make any deposit at all, allowing him to walk out

of the courtroom after his arraignment on a promise that they would pay the

full amount of the bond only if he failed to appear in court. In setting either

alternative form of bail, the obligors—in this case, his family members—

would still swear, under oath, to be liable for the full $7,500 and complete

paperwork attesting to their liability. But Juan Gonzalez likely would not

have spent the night—much less six weeks—in jail.

Historically, the purpose of bail was to facilitate pretrial
release.® Bail originated as a sorting mechanism to release
those individuals likely to return to court during the pendency
of their case and detain those who posed too high of a flight
risk. However, over time, the shift from the use of personal
sureties and unsecured bonds to cash bail and bail bonds
issued by for-profit companies resulted in the disparity we
see today—hundreds of thousands of people in jail awaiting
trial and unable to afford their freedom, while those wealthy
enough to make bail are set free.

In 1961, troubled by how many men and women they saw

in pretrial detention when they visited a Manhattan jail,

Louis Schweitzer and Herbert Sturz started the Manhattan

Bail Project. Over three years, the Bail Project interviewed
thousands of defendants in Manhattan Criminal Court and
recommended release on recognizance to the presiding judge
if the person demonstrated he or she was not a flight risk based
on employment history, local community ties, and past criminal
record.° Data from the experiment showed that 98 percent of
individuals released returned to court, and were 250 percent
more likely to be acquitted at the end of their cases than those
who remained in jail on bail. Building on the success of the
Manhattan Bail Project’s findings, Congress passed the Bail
Reform Act of 1966 to revise bail practices so that people “were
not needlessly detained . . . regardless of financial status.™

Despite these efforts, the use of bail and rates of pretrial
detention across the United States continued to rise,
especially in smaller jurisdictions.® The result is the current
system, in which almost 450,000 presumptively innocent
individuals are held in jail nationwide on any given day simply
because they cannot afford their bail.f Recent research has

shown that the effects of unnecessary pretrial detention

defy conventional wisdom that incarceration equals public
safety—even short stays in jail can lead to increased rates of
failure to appear and recidivism.?

The failings of pretrial justice over the past five decades
have galvanized efforts at bail reform among the courts,
criminal justice stakeholders, and advocates, based on
many of the same lessons learned from the Manhattan Bail
Project. Nationally, litigation challenging the use of bail
schedules has resulted in several jurisdictions reconsidering
their use of bail in low-level and misdemeanor cases." Recent
reforms to the New Jersey bail system have yielded a
dramatic reduction in the use of cash bail.'In New York City,
many new initiatives provide an alternative to traditional
bail.i For example, nonprofit charitable bail funds in the
Bronx and Brooklyn pay bail for people held in jail on
misdemeanor charges where bail is set at $2,000 or less.k
Building on the success of the bail funds, the New York City
Council approved funding for a bail fund in all five boroughs
to be launched in 2017." Another citywide program, called
Supervised Release, began in March 2016. It provides pretrial
supervision to 3,000 people annually who are at risk of
having bail set.”

The fundamental problem with cash bail is this: How can

it be that two otherwise similarly-situated individuals, with
the same charges, criminal histories, and circumstances,
face radically different fates based simply on their wealth?
Collectively, recent bail reform efforts have shown that
people do not need their own money at stake to return to
court, and that money as the determinant of pretrial liberty is
neither effective nor fair.



Experimenting with alternative
forms of bail: How it worked

Project impetus: Why are alternative
forms of bail underutilized?

Despite being legitimate forms of bail, judges rarely if ever set an
unsecured or partially secured bond in New York City courts.* There

are several theories as to why. In some cases, particularly those involving
serious charges, judges may use cash bail as a means to secure pretrial
detention in the absence of a preventive detention statute by setting bail
out of reach. In other instances, judges may simply be unaware of the
options to use less restrictive forms of bail.*

Many judges, especially those newer to the bench, are unaware that these
forms of bail exist under New York law, or have never seen them imposed
when bail is set in the courts. As one judge noted, “It's just part of the culture—
cash or bond? When I became a judge, it's just what everyone was using."
Another judge recounted, “I've rarely been asked to consider an alternative
form of bail. The first time I was asked to set a partially secured bond, I
hesitated because I was unfamiliar with the paperwork or the process.”# This
lack of familiarity is especially common in arraignments, where by custom the
most recently elected or appointed criminal court judges are assigned.

The burden does not lie solely with the bench. Judges rarely receive
requests from defense attorneys to set alternative forms of bail, and most
judges are unlikely to go against custom and impose a form of bail that was
not requested. Many defense attorneys are unaware that partially secured
or unsecured bonds are available under New York law, or do not know
the procedure and paperwork required to secure them. As one prominent
public defender wrote, “I am the first to admit that until a few years ago, I
had never really looked at the bail statute. I certainly never asked a judge to
set a form of bail other than cash or insurance company bond."s

To request one of these alternative forms of bail—a partially secured
or unsecured bond—the Office of Court Administration requires at least
one person paying to agree to sign paperwork and swear under oath to be
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liable. That person must be able to demonstrate that he or she has a source of
income and will pay the full amount if bail is forfeited.

Both judges and attorneys may be deterred from using partially secured
or unsecured bonds at arraignments because of the complexity of the
paperwork required and the time needed to complete it and take the necessary
testimony from obligors. Three different forms must be completed to secure
an alternative form of bail. The bail bond form states the type of bail set,
the amount of bail, and the names of the responsible parties. If the bond
is secured, the bail bond form lists the property posted and, if the bond is
partially secured, the amount deposited. A justifying affidavit must also be
completed for each person responsible for the bond, and requires information
about their place of residence, employment, and income. The third form,
undertaking to answer, must also be completed for each responsible party,
and requires each to swear under oath to be responsible for the person’s
appearance in court and liable for the full amount of bail if he or she fails to
appear and bail is forfeited.

Project design and queries:
What it alternative forms of bail
were used more?

This experiment was conducted in criminal court arraignments in Manhattan,
Queens, Brooklyn, and the Bronx over a three-month period. A total of 99
cases were identified from arraignment court calendars where an unsecured
or partially secured bond had been set. Those cases were tracked over a

nine- to 12-month period after arraignment to document bail-making, court
appearance, pretrial re-arrest, and final case disposition.

Educating stakeholders about alternative forms of bail. Before the
project period began, Vera trained defense attorneys at every public defender
office in Manhattan, Queens, Brooklyn, and the Bronx on how to request
partially secured and unsecured bonds at arraignments.2® Attorneys from these
offices are present at arraignments in all five boroughs and collectively handle
the vast majority of cases arraigned in New York City.?” Public defenders who
attended the trainings were educated on New York’s bail statute, including the
nine forms of bail, and trained on following the procedure and completing
the paperwork required for requesting an alternative form of bail. The
training included time for discussion to share borough-specific strategies to
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increase the likelihood that arraignment judges would set partially secured
and unsecured bonds. Vera staff shared training materials and a short
guide to alternative forms of bail during the trainings, which were also
disseminated by e-mail to all attorneys in each of the offices.

Choosing and tracking a cohort. During the three-month project
period, Vera, in collaboration with the New York State Office of Court
Administration, reviewed the daily arraignment court calendars in
Brooklyn, Manhattan, Queens, and the Bronx to flag cases in which an
alternative form of bail was set. From December 2015 through March 2016,
99 cases were identified in which judges granted an unsecured or partially
secured bond option in addition to traditional forms of bail. Prior to the
project, court staff in arraignments routinely noted on the arraignment
court calendar the outcome of every case heard during the shift, including
information as to type and amount of bail set, and whether bail was made
at arraignment. During the project period, court staff were instructed to
note if a judge set an unsecured bond by listing “USB” next to that case, or
“PSB” for a partially secured bond.

A daily review of completed court calendars identified all cases marked
with “USB” and “PSB,” which were then added to the project cohort.

After documenting the docket numbers, defendant names, top charge,
and other identifying information, Vera requested data from the Office
of Court Administration on bail-making, future court appearances, case
dispositions, and new arrests within the five boroughs for those cases.
Vera’s analysis of that data is documented below.

Baseline comparison data. No control group exists as the project was
not designed to be a research study. Given this limitation, generalized
inferences from the results in this report cannot be made.?® There
is, however, readily available data that provides a valuable baseline
comparison of key pretrial outcomes in New York City that can be used for
illustrative comparisons on bail-making, failure to appear, and pretrial re-
arrest rates. The New York City Criminal Justice Agency (CJA) documents
overall outcomes for all criminal court cases arraigned in New York City.
Vera compared data from the project cohort on bail-making and failure to
appear in court to citywide data in CJA's 2015 Annual Report.? Vera also
compared re-arrest data to a 2009 CJA study on pretrial re-arrest rates.
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Data analysis

he g9 cases that were evaluated were tracked for a nine- to 12-month

period following arraignment to document appearance at future

court dates, often scheduled six to 12 weeks apart, and to allow time
for the majority of cases in the cohort to resolve. Vera staff obtained and
analyzed case outcome data for the cases along the following measures:
failure to appear, pretrial re-arrest, and ultimate case dispositions. From
interviews with stakeholders, including judges, defenders, and court staff,
Vera also gathered qualitative information to better understand why an
alternative form of bail had been granted.

In all cases in the cohort, an alternative form of bail was set in addition
to traditional bail options, such as cash or an insurance company bail
bond.>* Although this does not conclusively rule out the possibility that
defendants in any of the cases in the cohort would otherwise have been
released on recognizance but for the setting of an alternative form of bail,
it suggests that bail would likely have been set in these cases regardless.

Figure 1

Alternative forms of bail set by borough

BRONX
Unsecured bonds 0

Q Partially secured bonds 58
Number of judges i

MANHATTAN

Unsecured bonds 0 -

Partially secured bonds 1 0 )

Number of judges 1 /
QUEENS
Unsecured bonds 3
Partially secured bonds 0

BROOKLYN Number of judges 2

Unsecured bonds 11
Partially secured bonds 26
Number of judges 9
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Bail setting by borough and type of bond

By far the greatest use of partially secured and unsecured bonds during
the project was in Brooklyn and the Bronx. Although each of the four
boroughs included in the demonstration project had at least one case in
which an alternative form of bail was set, and 16 judges set a partially
secured or unsecured bond at least once, 96 percent of all cases (95 cases)
came from these two boroughs. As shown in Figure 1 on page 13, in the
cases studied, judges set an unsecured bond in 15 percent (14 cases), and a
partially secured bond in the remaining 85 percent (85 cases).

Forms of bail set by charge
and offense type

Vera analyzed the use of alternative forms of bail for cases in the cohort

by charge as shown in Figure 2.3 Notably, the use of partially secured and
unsecured bonds was not limited to only low-level offenses. More than half
of the cases examined had a top charge of a felony—=29 percent nonviolent

Charge level

Figure 2
Alternative forms of bail set by charge level

. Unsecured bonds
Unknown 1

. Partially secured bonds

3 22

Violent felony [N
3 26
Nonviolent felony NI
8 36

0 5 10 15 20 25 30 35 40 45 50

Number of cases
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Figure 3

Alternative forms of bail set by offense type

Charge type

Other
Vehicular
Sex offenses
Other offenses against persons
Robbery
Mischief
Larceny
Homicide
Fraud
Weapons
Drug sale
Drug possession
Marijuana possession
Burglary
Contempt

Assault

B Misdemeanor

B Felony

10 15 20

Number of cases

felonies (29 cases) and 25 percent violent felonies (25 cases). Forty-four
percent had a top charge of a misdemeanor (44 cases).

The range of types of cases in which an alternative form of bail was set
was similarly broad. Although felony and misdemeanor assault charges by
far comprised the greatest number of cases in which an alternative form of
bail was set, as shown in Figure 3, overall these forms of bail were set in
cases as varied as vehicular offenses, drug sales, and weapons offenses.
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Vera also tracked the amount of bail set in the 99 cases. During trainings
with public defenders at the outset of the project, several attorneys
expressed concern that even if judges were willing to set unsecured or
partially secured bonds, they would only do so at higher than typical
amounts. As one defense attorney noted, “If a judge traditionally sets $500
bail that my client can't pay, and instead sets a partially secured bond of
$5,000, then there’s no difference in outcome.” According to CJA, in New
York City, the median bail amount for a misdemeanor is $1,000 and, for a
felony, $5,000.34 The cases in which a partially secured and unsecured bond
were set did not deviate significantly from these baseline comparisons. As
shown in Figure 4, while 15 percent of cases (15 cases) had a bond amount
set higher than the New York City average for felonies, 43 percent (43
cases) had bail set at $1,000 or less.
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Table 1
Bail-making when alternative forms used

Outcome Overall

Unsecured bond

Partially secured bond

Rates of bail made when
an unsecured and partially 68%
secured bond was set

100%

64%

Number released on bail when
an unsecured or partially 68 out of 99
secured bail was set

14 out of 14

54 out of 85

Number released on
recognizance after 5 out of 99
arraignment

0 out of 14

5 out of 85

Bgil—making rates

Vera also analyzed the rate at which bail was made in the cases in which an

alternative form was set. As shown in Table 1, 68 percent of people made
bail overall (68 cases). Because no deposit is required, where an unsecured
bond was set, 100 percent of individuals were immediately released at
arraignment (14 cases). Bail was made in 64 percent of cases where a
partially secured bond was set (54 cases), predominantly at arraignment
or within one week post-arraignment. In 6 percent of cases in which a
partially secured bond was set, bail was not made but the individual was
released on recognizance with no bail at a post-arraignment court date
(5 cases)>

As a baseline comparison, the overall citywide average of bail-
making at arraignment is 11 percent, with bail being made immediately
in 10 percent of felony cases and 13 percent of non-felony cases.3®* When
bail is set, in 12 percent of both felony and non-felony cases individuals
are released on recognizance at a court date after arraignment without
posting bail?” In an additional 34 percent of felony and 32 percent of non-
felony cases, bail is made post-arraignment. Citywide, individuals in the
remaining 45 percent of felony and 43 percent of misdemeanor cases do
not make bail at any point prior to disposition.3
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Table 2

Time until bail made when a partially secured bond was set

Outcome Misdemeanors Nonviolent felonies Violent felonies
Made bail at arraignment 16 8 L
Made bail within one week L 6 7
Made bail between one and two weeks 2 1 1
Made bail between two and three weeks 3 0 1
Made bail within one month or after 0 0 1
Did not make bail 1 9 6
Bail not made but later released 1 2 2

In looking at the 54 cases in which a partially secured bond was set and
bail was made, 52 percent made bail immediately at arraignment (28 cases).
An additional 31 percent made bail within one week after arraignment
(17 cases). In line with other known statistics about bail-making in New
York City, rates of making bail dropped off significantly after the first
week.? Despite an alternative form of bail being set, almost one-third of
all individuals in the cases studied did not make bail before disposition (26
cases). (See Table 2.)

Impact on case outcomes

The experiment sought to measure the impact of alternative forms of bail
on individual case outcomes over time. For the 73 cases in which people
were released because they either made an alternative form of bail or were
released on recognizance post-arraignment, Vera tracked pretrial failure to
appear, new arrests while cases were pending, and final case dispositions.
By the time the final data was compiled in February 2017, more than go
percent of all cases in the dataset had been resolved.
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Figure b

Failure to appear at future court dates by type of release
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Failure-to-appear rates

Failure-to-appear (FTA) rates measure whether a person returns to court
as required for subsequent appearances after release on recognizance or
making bail. In New York City, if a person does not appear in court on a
scheduled court date, a judge may issue a bench warrant for the person’s
arrest.% If the person is released on bail, a bench warrant will result in
bail being forfeited unless the person returns to court and provides a
satisfactory explanation for the failure to appear.+ In practice, judges may
“stay” a bench warrant if a person does not appear in court on a scheduled
court date but his or her lawyer provides an explanation for the failure

to appear. In these instances, no bench warrant is issued and bail is not
forfeited despite the defendant’s non-appearance in court.

Warrants were counted any time a bench warrant was issued,
including in cases in which a bench warrant was issued for a missed court
appearance but the defendant returned to court voluntarily within a short
time after and bail was ultimately not forfeited. “Stayed” bench warrants
were not counted in this analysis, as technically no failure to appear or
forfeiture of bail occurred. Overall, the FTA rate for cases in the cohort
was 12 percent. (See Figure 5.) One hundred percent of people who were
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Figure 6
Number of court appearances made by type of release
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either released or made bail on violent felony charges, including robbery
and assault, made all court appearances. The FTA rate for people who
were either released or made bail on nonviolent felony charges, such as
drug possession or drug sale, was higher than the overall average for the
cohort.#* In six cases, people warranted at least once during the pretrial
period but returned to court and were continued on bail. In three cases,
individuals had warranted and had not returned to court. As a baseline
comparison, these FTA rates closely mirror those in the cases analyzed by
CJA in published citywide statistics on post-arraignment court appearance
rates. Overall, the citywide average rate of failure to appear is 11 percent in
felony cases and 14 percent in non-felony cases.#

A significant number of individuals in the cohort made several court
appearances during the tracking period. Approximately one-half of
the 73 cases were resolved within one to three court appearances after
arraignment. In 17 cases, people appeared in court at least seven times or
more within the tracking period. (See Figure 6.)
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Figure 7
Pretrial re-arrest by type of release
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Rates of re-arrest

For all 73 cases in which the person was released or made bail, any re-
arrest for a new misdemeanor, nonviolent felony, or violent felony offense was
tracked in the Office of Court Administration’s CRIMS database.4 Overall, the
re-arrest rate for any new offense was 18 percent. Nine percent of individuals
had a new arrest on a misdemeanor charge, 5 percent on a nonviolent
felony, and 3 percent on a violent felony offense. (See Figure 7.) As a baseline
comparison, these rates of pretrial re-arrest are comparable to those published
by CJA in a 2009 study, where overall pretrial re-arrest rates were 18 percent
of individuals who were released on recognizance or made bail.4>

Case disposition

Case dispositions were tracked for all 73 cases in the cohort where bail was
made or the person was released. (See Figure 8.) Slightly over one-third (26
cases) resulted in a dismissal or an adjournment in contemplation of dismissal,
known colloquially as an “ACD,” where charges are ultimately dismissed after
a period of six to 12 months.4® Another 19 percent (14 cases) resolved with a
violation plea, which is a non-criminal class of offenses under New York law
that does not result in a criminal conviction or a permanent record. Twenty-
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Figure 8
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seven percent of cases (20 cases) resolved in a misdemeanor conviction,
while only 6 percent of cases (4 cases) resolved in a felony conviction. At
the time of data analysis, 8 percent of cases (6 cases) were still pending,
and 4 percent (3 cases) were in warrant status where the defendant hadn't
appeared at a scheduled court date or at a date thereafter.

Overall themes and takeaways

he baseline comparison of pretrial measures of success between

traditional forms of bail, as reported by CJA in bail-making, failure

to appear, and pretrial re-arrest, and the alternative forms used in
the experiment, suggest promising results and the need for a deeper, more
methodologically rigorous study. A closer look at the cases generated as a
result of the project also uncovered some interesting trends.

Notable trends

Alternative forms of bail were used in a wide range of cases. Courts set
alternative forms of bail in a wide range of cases, both by level of offense
and offense type. Judges did not limit the use of partially secured and
unsecured bonds to only low-level cases—approximately half of the cases
in the cohort involved felony-level charges. Moreover, a significant number
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of the cases examined would not have been eligible for other existing bail
initiatives in New York City, such as supervised release or the charitable bail
funds. (See “Why bail reform matters” on page 9.) More than half involved a
top charge of a felony, making them ineligible for a charitable bail fund; and at
least one-third were excluded by charge from supervised release, which does
not accept violent felony offenses or any charges where the allegations involve
domestic violence or sexual misconduct.

In serious cases where pretrial release is appropriate but release on
recognizance is not granted, alternative forms of bail may be a promising
alternative. Judges, particularly when granting partially secured bonds, may feel
confident that there is still “skin in the game.” As one judge noted, “You could
go with a ‘more traditional’ low cash bond, with an amount of $1,000 bond or
$500 cash, but then you realize they would not be able to make it. The defense
attorney tells you, Judge, they have $100. Under those circumstances, I was very
open-minded in the right case. That $100 to one family might be like $100,000 to
another family. It might be more than enough to secure my confidence that this
person would come back to court on the next date."s

The majority of cases in which bail was made resolved in a dismissal or
a low-level disposition. Another notable trend was that the majority of cases
resolved in a disposition far less serious than a felony charge, even though half
of all cases involved a top charge at arraignment of a nonviolent or violent felony.
Fully a third of all cases where a partially secured or unsecured bond were made
resulted in an outright or delayed dismissal, and almost half resolved with a
conviction of a violation, or a misdemeanor-level charge. In contrast, fully 100
percent of cases in the cohort that were not released resolved in a misdemeanor or
felony disposition. (See Figure 8 on page 22.)

The disposition outcomes of the project cohort closely resemble overall
case outcomes in New York City where, according to the most recent annual
report from the New York City Criminal Courts, approximately 42 percent of
arraignments resolve in either an ACD or an outright dismissal.#* What is notable
about the project cohort of cases compared to the overall citywide numbers
is that all defendants in cases in the project cohort had bail set, while the vast
majority of defendants included in the citywide numbers were released on
recognizance. Given recent studies that document the negative impact of bail
on case dispositions, this trend in overall case dispositions suggests that setting
an unsecured or partially secured bond instead of, or in addition to, a traditional
form of bail may lessen the deleterious effect of bail on final case outcomes by
increasing rates of pretrial release and removing the pressure to resolve a case
with a guilty plea.# This possibility merits further study.

Against the Odds: Experimenting with Alternative Forms of Bail in New York City’s Criminal Courts
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Factors influencing adoption of alternative
forms of bail

The cases in which an alternative form of bail was granted were unique.
Those instances in which a judge agreed to a partially secured or unsecured
bond were cases that stood out in some way from the usual thrum—a case
where the person accused had a particularly compelling story, or the facts were
unusual, or an attorney made an especially forceful argument on the record on
behalf of the client. In one case in Brooklyn, for example, a defense attorney
reported that an unsecured bond was set only after he made an extensive record
and spent several minutes describing to the court the unique circumstances that
led to his client being arrested and charged with a violent robbery offense.5
Another defense attorney noted, “Setting an alternative form of bail is great in
theory, but if it's in an amount that isn't reflective of a person’s actual financial
circumstances it's not that helpful. Judges who have set partially secured or
unsecured bonds often do so because the defense lawyer has presented a fuller
picture of their client, their family, and their financial resources.”*

Compared to the usually rushed three or four minutes most cases last in
arraignment, with only cursory information given about the circumstances of
the person accused, the level of detail provided in cases where an alternative
form of bail was set may have influenced the judge to depart from imposing
traditional cash or an insurance company bail bond. These cases often involved
a more extensive back-and-forth and discussion of a person’s circumstances,
including financial ability to make bail, than is usually done at arraignment.
As one judge described, “I like the process where you bring the surety up and
you put the surety under oath. It adds gravity to the situation. When I set a
partially secured bond, I almost invariably talk to the defendant and the family
about losing that money. There’s more in that circumstance because you have a
family member saying, “You better come back. I took an oath for you.”

Partially secured bonds could be used as an alternative to insurance
company bail bonds. Partially secured bonds are seen by some judges as an
effective alternative to insurance company bail bonds. Most such bail bonds
require obligors to demonstrate full-time employment through paystubs
and tax returns. Other sources of income, such as from public assistance
or disability payments, are often not accepted. Nor will many bail bond
companies underwrite low bails, especially those set at $1,000 or less, as they
are not profitable for the company. Partially secured bonds operate almost
like insurance company bail bonds, except that the 10 percent deposit is
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refundable, meaning a person who makes all appearances loses no money.
One judge equated partially secured bonds as the functional equivalent
of an insurance company bail bond: “If we do a typical bail bond, there's

a private bond company and they're responsible for the paperwork. With
a partially secured bond, the company is taken out of the mix and it's the
court that works with the defense to prepare the paperwork."s*

Two judges, one in Brooklyn and the other in the Bronx, were
primarily responsible for the 99 cases in the project where an alternative
form of bail was set. One noted that the reason he began to set partially
secured bonds was that it was increasingly requested by defense attorneys.
He said, “What initially happened is that a partially secured bond was
requested. I gave it thought and I did it. Initially, I met some resistance to
completing the paperwork. It's more work for the defense attorney and for
the court. But any time you're doing something new or different it takes
time. Culture change. You can do it but it takes time."s3

Recommendations

The results of this experiment suggest that if New York City courts
opted more frequently for alternative forms of bail, they could potentially
reduce the use of pretrial detention without compromising other important
considerations of compliance with court appearances and public safety.
However, the challenge will be to make the process by which these forms
of bail are requested and set easier, and to educate and encourage both
the judiciary and the defense bar to actively embrace them.54 Vera spoke
with judges, defense attorneys, and court staff to better understand the
barriers to using alternative forms of bail and to develop strategies for their
increased use at arraignment, resulting in the following recommendations.

Educate stakeholders about alternative
forms of bail

Increasing outreach to key stakeholders so that they can develop comfort
and familiarity with these forms of bail—and their potential to increase
pretrial release without compromising failure to appear or public safety—is

Against the Odds: Experimenting with Alternative Forms of Bail in New York City’s Criminal Courts
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critical to promoting their use. One of the judges involved in the project
used his experience in setting alternative forms of bail as a guide for training
other judges citywide, and the Office of Court Administration has included
alternative forms of bail as part of their judicial seminar curriculum.

Simplify the paperwork required

One deterrent to requesting a partially secured or unsecured bond is the
complexity of the paperwork required to secure them. Even in cases where the
eligibility criteria for issuing an alternative form of bail is met—willing sureties
present in court, proof of income, money in hand to pay the deposit amount—
most of the time no request for these forms of bail is ever made. In part that
is because of the logistics of completing the paperwork. It takes, on average, at
least 10 to 15 minutes to complete the forms. This process becomes onerous for
attorneys and court staff during a busy arraignment shift, especially if multiple
defendants are making requests for alternative forms of bail. To make the
process easier, courts should simplify the paperwork. In lieu of the currently
required three forms, the necessary information could be organized into a
clear and simple double-sided single page specific to the type of bail being
requested—partially secured, unsecured, or secured.

Allow an alternative form of bail to be
routinely set as a third option

Judges in New York are already required to set at least two forms of
bail to give defendants and their families the option to make bail in the
least onerous form. Typically, judges opt for cash up front or commercial
bonds. In cases where an insurance company bail bond is set, one option is
to automatically set a partially secured bond as a third option. A partially
secured bond option would allow obligors to demonstrate their liability to
the court for the full amount of bail with non-traditional sources of income
typically not accepted by private bail bond companies. Moreover, unlike
for-profit bond companies, courts are not dissuaded from using partially
secured bonds in cases where low bail is set.
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Introduce an independent assessment of

ability to pay

The mere act of requesting an unsecured or partially secured bond prompted
a more thorough hearing in court of the circumstances of the case. In many
cases where an alternative form of bail was set, either the defense attorney
offered or the judge requested some information about ability to pay bail—why
the person could not make cash bail or afford a commercial bond, and if there
were any family members or friends who could serve as obligors. In cases
where release on recognizance is not appropriate, the courts should consider
introducing an independent assessment at arraignment of a persons ability to
pay bail. That assessment would consist of an interview with the defendant to
gather information about income, financial obligations, and potential obligors. The
assessment would then provide the court with a recommendation for how much
bail should be set and in what form.

Conclusion

inety-nine cases out of a total of several thousand where bail is set is

a miniscule number in the larger scheme of New York City’s court

system. Yet this small cohort tells a fascinating story of how a change in
practice can potentially have a significant impact on reducing the use of pretrial
detention without compromising public safety or rates of court appearance.

In a time where the larger mandate is to close Rikers Island and reduce

the city’s average daily jail population by half, using alternative forms of
bail is one of many strategies that judges should have in their wheelhouse.
Even with such alternatives, the role of money in our justice system still
lurks within this endeavor. Is there a place for it? And if so, what should that
place be? In the long term, our courts must grapple with and address those
larger normative questions. In the short term, although money is still a factor
in release, alternative forms of bail require the courts to truly consider a
person's individual circumstances at the decision point of pretrial release. The
move towards a more considered decision to detain or release may result in
more equitable release determinations in which money is not the sole factor
impacting a person’s pretrial liberty.
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