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EXECUTIVE SUMMARY

The Pre-trial Services (PTS) demonstration project is currently in operation in three
criminal magistrates courts in South Africa. The project aims to improve the integrity of
the pre-trial process, preventing dangerous, repeat offenders from being inappropriately
released on bail while maximising the release on warning or affordable bail of accused
personis who do not pose a threat. At the end of January 1999, an estimated 18 800
accused were interviewed at offices in Mitchells Plain (in operation for 18 months),
Johannesburg (16 months) and Durban (9 months). The project is run, in this pilot
phase by the Bureau of Justice Assistance (BJA) and involves collaboration between
the Department of Justice, the South African Police Services and the Department of
Correctional Services. The BJA is a partnership of the South African Ministry of Justice

and the Vera Institute of Justice.

To assist these government departments in the policy decision about where to take
PTS, the BJA has collected information about its sirengths and weaknesses. A list of
these are set out below, followed by an evaluation of the project as a whole and
proposals about the way forward. For a more detailed description of the strengths and

weaknesses, refer 1o page 45.

Strengths

Photo of accused (see page 13)

o enables the Department of Correctional Services 1o reduce the number of
remands by identifying prisoners that need to go back to court

° prevenis prisoners swapping warrants of detention (J7°s) and escaping

° assists investigating officers
CRIM linkage in PTS office (see page 24)

o allows identification of wanted suspecis

o improves bail decisions at first appearance
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Interview and verification (see page 14)

° provides investigating officers with information that they often do not get from the
accused
° reduces remands for verification and reduces warkload of investigating officers

First Appearance report with previous convictions (see page 31)
o increases release on warning {with conditions) in appropriate cases, reducing

awaiting trial prison overcrowding
Compliance reports with photos (see page 20)
e improves efficiency and integrity of police monitoring of reporting conditions

without increasing workload

Witness Waiting Room (see page 23)

° permits (but does not assure) greater community involvernent in courts

Electronic database of accused (Electronic Court Information System) (see page 21)

e enables court to tell if accused has other matters pending

o speeds up finding information about a case, such as date of next appearance
Weaknesses

o Delays of first appearances until 11:00 (see page 17)

° Resistance and distrust by some prosecutors (see page 29)

o Low utilisation of supervision staff (see page 12)

. Technology is not integrated into a national system (see page 23)

Conclusions

The strengths of PTS appear to outweigh its weaknesses. The sirengths suggest that
PTS has demonstirated that it is a credible and sustainable policy option for addressing
a number of practical problems within the current bail administration system. The

weaknesses that do exist, do not appear to be inherent in PTS and could be addressed
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separately or by the proposals set out below. PTS, in some form, should therefore be
institutionalised, provided that it is given the necessary support and an appropriate

policy and legal framework.

Recommendations

Options

There are number of options for the instifutionalisation of PTS. For example, it is
possible to roll out ceratin parts of PTS rather than all components. This requires a cost
/ benefit analysis of each option and it may be desirable to do this on a court by court
basis. For example, the SAPS infrastructure may not allow the CRIM linkage to be
established immediately for ali courts, or the Witness Waiting Room may be successful

and appropriate in some communities but not others.

Support and framework

Whichever option for institutionalisation, or combination of options, is selected, there
is a need for national support and the creation of an appropriate legal and policy
framework for PTS to operate. This is also important in order to address current
weaknesses in PTS. To ensure the sustainable national role out of PTS, the following

four things need to happen:

1) Legislation

The bail legislation should amended to formalise the status of PTS reports and to
provide the legal framework in which PTS can operate most effectively. Specifically, two
amendments are proposed. First, a provision directing magistrates, when deciding
release, to consider imposing monetary conditions only if no combination of other
conditions would be sufficient to protect the interests of justice. Second, a provision
directing magistrates in courts with a PTS office, to take PTS reports into consideration

in making bail decisions.

2) Directives
The National Director of Public Prosecutions should issue poticy directives to
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prosecutors setting out the operation of PTS and, where appropriate, instructing them
to have regard to PTS reports unless doing so will cause unreasonable delay.
Unreasonable delay may be defined, for example, as not more than two hours after the

arrival of the accused at court.

3) PTS task team

The PTS task team, set up within the Department of Justice, overseeing the role out of
PTS, should continue and be supported in its work. There needs to be close liaison with
or possible inclusion of the SAPS in this task team to ensure proper planning for and
co-ordination of the CRIM component of PTS. The Department of Justice should
supportthe Electronic Court Information System (ECIS} while evaluating the desirability
of extending it nationally or at least until other viable options are implemented in the
courts. Thereafter, ECIS may either be scrapped in its current form or parts of it
incorporated into an enterprise level system along the lines proposed by the Integrated

Justice System.

4) Training and support

There needs to be peer to peer training and support by a dedicated team of people. For
example, one or two national prosecutors, as part of this team, will be available to work
with other prosecutors to train them in the use of the system and deal with their
concerns. Others in the team may include balil officers, supervision oiticers and

technical support. An existing PTS office could be used as a national training centre to

train staff from other courts.
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INTRODUCTION

Overview ’

This report provides an assessment of the Pre-trial Services demonstration project.
This assessment is divided into two parts: (1) an overview of what PTS does and how
weli it does it; and (2) what impact the project has had on the criminal justice system.
The strengths and weaknesses emanating from this assessment are summarised and

provide the basis for the conclusions and recommendations.

About Pre-trial Services

Pre-trial Services aims to improve the operation of the country’s bail system by
providing the court with information that it needs to make more appropriate decisions
and by offering alternatives to money-based bail. This involves submitting to court a
report about each accused at their first appearance containing verified information
about the accused’s community ties, employment, previous convictions, and other
information needed for a bail decision. This information enables the courtto make more
appropriate bail decisions which means that high-risk, dangerous and repeat-offenders
are more likely to be detained while awaiting trial. More appropriate bail decisions aiso
mean that low-risk, petty, first time accused are more likely to be released from
custody. In order to facilitate this release, the PTS project offers supervision of bail

conditions as a viable alternative o money-based bail.

The Bureau of Justice Assistance expects that, over time, this will change the profile
of the awaiting trial prison population, reducing the proportion of people held in prison
because they cannot afford to pay their bail. The move away from money-based bail
towards release on warning with or without reporting conditions also reduces the
economic injustice of incarcerating poor people, who should be released, but cannot

afford to pay bail,
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Study sites
The three sites where PTS has been implemented and where this evaluation was done
are the criminal magistrates courts in Durban, Johannesburg and Mitchells Plain. For

a description of each of these sites, see the baseline report.’

‘Paschke, Ron. Accused, their charges and bail decisions in three South African magisirates
courts - baseline information prior to the implementation of pre-trial services. BJA Report Number 2.
November 1998,
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METHODOLOGY

This report assesses both the process and the impact of PTS. The process review
describes what PTS does and asks: How well does PTS function? The impact
assessment uses a number of pre-defined indicators to answer the following question:
What effect does PTS have?

Process assessment methodology

The process research for this part of the study used mainly qualitative methods
including open ended interviews and on-site inspections. These were used to compile
a table of strengths and weaknesses for each office structured under various sub-
headings. These included (1) internal PTS operations; and (2) relations with the
community and bodies outside the PTS office. More detail on each of these is provided

below:

1) Internal PTS operations

The section starts with a description of the progress made in establishing offices and
appointment of staff. Problems and successes with the core work processes in the
offices are highlighted. These include interviews with accused persons, verification of
the information that they provide, production of PTS First Appearance Reports for court,
exit interviews, warrant for detention and tracking of cases. The supervision component
describes what the office does to monitor and enforce compliance by accused with their
bail conditions. This section also reviews progress made in implementing the computer
application (Electronic Court Information System), the establishment and functioning
of the witness waiting rooms and the linkage of the courts to the police criminal records
database (CRIM).

2) Relations with the community and bodies outside the PTS office

This section discusses relations between the PTS office and people and organisations
outside the PTS office. They include the community, other court-based staff and the

police.
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Impact assessment methodology

In order to measure the impact of the project a number of quantitative indicators were
monitored. As a basis for comparison, baseline data were collected in each court hefore
the PTS offices became operational. These were published in a report describing the
baseline position?. The methodology used for impact assessment is similar to that used
for the baseline data, except where indicated. Refer to the baseline report for a

description of the methodology.

Daia samples

Court data

Impact data in this report are based upon the decisions of courts in first appearances
as reco.z'cfed in the charge sheets. Samples of charge sheets for at least 500 accused
persons were collected on at least two occasions after the start of PTS for each court.

The exact sample sizes and dates of evaluation are provided in the results section.

Prison data

Much the data regarding awaiting trial populations were obhtained from the Department
of Correctional Services in response to specific requests by the BJA. We also receive
prison population daia, by fax, directly from prisons®. The DCS reports are broken down
into sentenced and unsentenced prisoners while unsentenced prisoners are further
divided between accused who have been denied bail and those who have been granted

bail.

2paschke, Ron, See note 1.

3 These are received from Westvilie prison daily and from Pollsmoor weekly. The reports
contain unlock totals of prisoners from all courts in Westvilie and Pollsmoor prisons. (Uniock fotals are
the resuits of a head count which occurs each morning.} Westville also provides unlock toials for anly
those prisoners at who are awaiting trial at the Durban Magistrate's court and Pollsmoor does so for
awaiting trialists from Mitchells Plain court. A
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indicators

The indicators used to measure PTS impact are:

1) Court bail decisions
The impact of PTS on bail decisions made by the courts is assessed by comparing
baseline and impact statistics concerning bail (release) decisions, bail amounts, and

use by the court of special bail conditions.

2) Compliance with bail conditions
The extent to which bail conditions are supervised in each PTS office is assessed and

its effectiveness is measured in terms of compliance by accused with reporting

conditions.

3) Awaiting-trial prison profile
The prison population profile is described by the proportion of the total waiting trial
population who were granted bail compared with the proportion who were denied balil.

The numbers of awalting trial prisoners are also given.
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RESULTS AND DISCUSSION

Results of PTS process assessment

PTS is a new concept in South Africa and the changes required in each court are often
slow and painstaking. As expected, each of the offices initially experienced teething
problems. Evaluating a project of this nature involves weighing up the strengths against
the weaknesses. This evaluation therefore describes the successes but also points out
where each office, or PTS in general, needs further improvement. These strengths and
weaknesses of each PTS office are summarised and set out in an appendix to this

report. These tables ofier a concise summary of this section of the resulits.

One should bear in mind that the project, particularly some offices, are relatively new
and are still undergoing processes of evolutionary change and working through their
teething problems. This is a snapshot of the PTS offices at the time of this evaiuation.
Some of the challenges still facing some of the offices have already been solved at

other PTS sites and the situation may have changed by the time you read this.

Internal PTS operations
Establishment of offices
PTS offices have been established in three South African Magistrates Couris: Mitchells

Plain (since August 1997), Johannesburg central (since November 1997) and Durban
(since May 1998), Each of these offices were planned and implemented by a local
steering committee comprised of the Chief Magistrate, Senior Public Prosecutor, clerks
of the court, SAPS, Department of Correctional Services officials and members of the

community. They were each launched by the Minister of Justice.

PTS staff

The staff who operate the PTS cffices on a day to day basis are seconded to the
project by both the Department of Justice and the SAPS. At the end of October 1998,
a total of 38 PTS officers were working full-time at the three offices. They are divided
approximately equally between supervision officers, who are seconded from the police,
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and bail officers, who previously worked as either clerks or interpreters in the courts.

See Table 1 for a more detailed description of PTS staff allocation.

Table 1 PTS staff allocation at the three PTS offices as at 1998-10-22.
Durban Johannesburg Mitchells Plain | TOTAL
supervision officers i0 5 3 18
bail oificers 10 6 4 20
TOTAL 20 11 7 38

One of the most heartening impacts of PTS has been the transformation within most
of the staiff seconded to the project. We have seen PTS staff, who are ordinary civil
servants, take on their tasks with renewed enthusiasm. They talk of their work with a
new sense of pride and are motivated by feelings of greater respect that their new
positions have given them in their interactions with attorneys, prosecutors and
magistrates. PTS has given them an opportunity for advancement which they were

denied in the past.

Despite this overall positive impact, some staff in the Durban and Johannesburg PTS
offices have not been as enthusiastic towards their work as their colleagues in the
same offices and the work ethic appears to have flagged. For this reason, it may be
advisable to introduce a system of individual performance evaluation to reward those

staff who work the hardest in keeping the offices functioning.

A number of the weaknesses in all three offices reflect the difficulties of managing
people and relationships in the rapidly evolving environment of a demonstration project.
The Chief Bail Officers in each of the offices have had to deal with these challenges

despite not having formal management training and often with relatively little support.

The automation of the PTS office through the use of ECIS in the Johannesburg court
has speeded up the processing of PTS First Appearance Reports. The result is that

the PTS office now appears to have more staff than it needed under the manual
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system. It may be possible 1o rotate some of the PTS bail officers, who are employed
by the Department of Justice, into other offices in the court in the afternoons to help out
with other work while still being available to assist with PTS interviews in the morning.
This will reduce the overall salary cost to the Depariment of running PTS. A suitable
range of numbers of PTS staff is set out in Table 2. The number of bail officers is
dependant on the number of accused in the court that have to be interviewed, while the
number of supervision officers is dependant upon the number of police stations which

service the court and their geographical distribution.

Table 2. The current (demonstration) and the future {proposed) compliment of
PTS staff
Demonstration Proposed
Supervision (SAPS) 3-10 2-5
Bail officers (Justice) 4-10 4-10 (without ECIS)
2-8 {with ECIS)

Photo of accused

Photographs are taken of each person interviewed by PTS. These are taken with a
digital camera and the images are downloaded to a database of accused persons and
printed out together with the forms using a laser printer. The photographs have a
number of benefits, including:

- Enabling the Department of Correctional Services (DCS) 1o reduce the number
of remands by identifying prisoners that need to go back to court. A problem for
most courts in 3outh Africa are remands caused by prisoners not coming to
court. This is happens when the prisoners do not respond when their name is
called by the warders. The photographs of accused now make it far more difficult
for a prisoner o "hide" from the warders in the relative anonyminity of large,
overcrowded cells. The only complaint from DCS is that courts other than those
serviced by PTS do not also supply photo’s.

- Preventing prisoners swapping warrants of detention (J7's) and escaping. The

J7 is a form which authorises DCS to detain a person until their next court
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appearance or, if granted bail, until they pay the bail amount set out on the
form. Some prisoners who have been denied bail swap their J7 for someone
who was granted balil, pretend to be them and escape by paying their bail. The
photo on the back of the J7 by PTS makes this far more difficutt.

- Assisting investigating officers. Investigating officers find the photo very useful

for their work, including finding the accused if they abscond.

Interviews, verification and production of PTS First Appearance Reports

Interview of accused persons

The interview process is going well at all three offices. Interviews are generally done
in the language of the accused by the multi-lingual bail officers.® Durban and
Johannesburg have automated this process and interviews are done directly onto a
computer instead of an interview form. This reduces the overall time taken 1o produce
a PTS First Appearance Report and this system will be extended to Mitchells Plain
shortly.

As the police have themselves pointed out, “More reliable information regarding the
identity of the accused is obtained by Pre-Trial Services personnel due to reluctance
to supply members of the SAPS with correct information. Members of the SAPS are

seen as a threat™,

The number of accused interviewed by PTS has shown a steady increase at all three
offices since the start of each office. This may reflect a growing co-operation between
PTS and other officials in the court (particularly the orderlies) rather than an increase
in the numbers of people appearing in court. The PTS office only interviews people who

are (1) in custody and (2) adult’. An estimated 18 900 people were interviewed at the

For example, the Johannesburg Chief Bait Officer speaks 16 languages.

5 See attached letter from Director PT Brown, on behalf of the Provincial Commissioner:
KwaZuiu Natal dated 1999-02-12.

*pTs regutarly receives reduesis from the courts to interview juveniles. The BJA is currenily
considering policy on this.
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three office since the start of PTS until the end of January 1999 (Table 3).

Table 3 Start date, length of operation, current average number of interviews and

the estimated total number of interviews until January 1999 for each PTS

office

Office Start date Number of current estimaled total
months from average interviews from
start to January interviews per | start to January
1899 week 1999

Burban May 1998 9 178 5100

Johannesburg November 1897 15 99 5200

Mitchells Plain August 1997 18 114 8600

Total 18 800

Note that these data do not represent the number of first appearances in court. As
described above, the PTS system is not designed to interview all first appearances
Even some accused who are in custody and are adult may bypass the PTS interview
process if they are taken directly to the court by the police. Some accused who are
interviewed by PTS do notappear in court where the control prosecutor nolle prosequi’s

the matter before first appearance but after an interview has been done by PTS.

Although participation by accused is veluntary, and their right to decline the interview
is explained to every accused, less than a hundred have ever refused an interview.
Some accused ask for their attorney to be present. In such cases, where necessary the
PTS office assists the accused to contact their attorney who invariably advise their

client to make use of PTS.

Verification

Verification appears to be done well in all offices. In Johannesburg and Durban,
verification is done directly into an ECIS computer which speeds the process up. The
Durban PTS staff have taken the initiative in using innovative methods of verifying

information supplied by the accused. They have established and use new sources (eg.
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Traffic Department, Telkom, municipal water and electricity departments, community

colleges, etc.) to check the information supplied by the accused.

Three methods of verification are used: (1) telephone; (2) in court; and (3) in field.
Heavy reliance is placed upon telephonic verification due to the time constraints of
completing the verification of interview information in time for the accused’s appearance
in court. The PTS office will not normally announce that they are calling from court.
Open ended rather than leading questions are used, for example the PTS officer will
ask “Where does she live?” rather than “Does she live at 41D Maxi Park?”. This
reduces the chances of conspiracy between the accused and their source.” Although
this method of verification is commonly used in other countries, some prosecutors do

not frust the method.

In court verification is used when the friends or relatives of the accused are in court,
The PTS staff in Mitchells Plain are assisted by the prosecutors who send family of

accused to the PTS office so that verification can be done in court.

When the first two methods are not possible, then the PTS officers have to physicaily
travel to the home or work address of the accused (in field). In field verification of
information is used less than the former two methods. Besides the time constraints, the
staff have either had restricted access to vehicles or funding for petrol. Although not
used routinely, the PTS staff have often gone out and verified information on special
request of the court. This has generated encouraging feedback. For example, see the
altached letter from a firm of aitorneys in Durban, Nhianhla Mnculwane Incorporated.
They comment that the PTS was able to avoid remands in a number of cases:

“... due to the neglect of the Investigating officer the addresses were not verified

on the remand date. it was on these occasions when the assistance of Pre-Trial

! There have been a small number of cases reported in Durban where the PTS office has
discovered repeat offenders, presumably anlicipating re-arrest, conspiring with a friend to provide
false information when phoned. However, few accused anticipate arrest and the incidence of this is
therefore likely to be limited.
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Services would be enlisted and details would be verified and the matter

thereafter expeditiously dealt with.”

Production of PTS First Appearance Reports

The PTS First Appearance Report (FAR) gives the information supplied by the
accused, indicates whether it was verified by the PTS office, includes an individual risk
assessment of each accused and incorporates their digital photo. The FAR is produced
by the staff online in Durban and Johannesburg, while still done manually in Mitchells

Plain.

Delays of first appearances

In Durban and Johannesburg, some prosecutors complained that the PTS process
caused a delay in the hearing of some first appearances. In response, the Chief Bail
Officer reports that ECIS has speeded up interviews and the office is now able to
produce first appearance reports for 50% of accused within two hours after the arrival
of the accused at court. Their deadline for completion of all reports is 11:00, although

this is contingent upon the timely arrival of accused at court.

The prosecutor's current work to rule action and the late delivery of accused to the
court by the police in the mornings are also sources of court delay. For example, a
senior prosecutor in Johannesburg reported that courts generally only get started by
the prosecutors after 11:00 and the District courts sit for as little as 20 minutes per day.

These delays are unrelated to PTS.

A delay in hearing first appearances does not necessarily lead to a court delay if the
court can get on with other business while the interviews are being conducted and PTS
reports prepared. In Mitchells Plain, PTS does not delay the start of court because the
court hears “old cases” first and then hears first appearances after 11:00 or 12:00. If
for some reason, a first appearance needs to be heard urgently, then the prosecutors
telephone the PTS office and request it {o interview that accused first and prioritise the

compietion of their report.
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Exit interviews and warrants for detention

After their appearance in court with a PTS office, each accused should have an exit
interview where they are handed an exit notice. This exit notice is a document where
the bail conditions and the next court date are recorded for the accused in a clear and
simple format. During the exit interview, the contents of the exit notice should be
explained by the bail officer in the language of the accused. Before the introduction of
PTS to South African courts, accused were not systematically given this information in
writing, making it more likely that accused persons would fail to appear simply because
they forgot the correct court date. Despite this, the PTS baseline data indicates that not

many accused fail to appear for court.?

Only the Johannesburg PTS office conducts exit interviews for all accused on a regular
basis. This reflects good co-operation between the ordetlies, clerks and PTS staff in
Johannesburg. Recently, the Durban PTS office began doing exit interviews for
accused who have been granted bail and pay ball at court or when special conditions
are ordered and the prosecutor specifically calls the PTS office. Exit interviews are still
not done in Durban for accused who are remanded in custody (either because they
have been denied bail or because they cannot afford to pay bail at court). The court
orderlies do not bring prisons back to the PTS office before “loading” them onto the
trucks destined for prison. No exit interviews are done in Mitchells Plain for the same

reason.

The bail decision of the court at first appearance is recorded on the charge sheet and
this information is needed to complete the exit notice. The charge sheets are held by
the clerk of the court. The PTS officers in Durban and Mitchells Plain also claim that it
is difficult to get access to the charge sheets before the accused are taken to prison,

further hampering preparation of exit notices.

8paschke (1998). See note 1.
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All three PTS offices have taken on the task of producing the warrants of detention
{(J7's). The J7 is the form that authorises the Department of Correctional Services to
detain a particular prisoner. It also advises the prison authorities of the date for the next
court appearance and states if bail has been denied or, if bail has been granted, gives
the bail amount. Some prisoners, who were denied bail, have escaped from prison by

swapping these forms and paying the bail of a person who was granted bail.

However, the chances of this occurring are minimised by the PTS office which
generates the J7 from computer and prints the photograph of the accused on the form.
The photograph also assists the prison warders to identify prisoners who are due to

appear in court, thereby reducing the number of unnecessary remands.

Tracking of cases

Before PTS, no Magistrates Court kept proper track of every accused person
throughout their case. For example, it was usually a time consuming and difficult task
to find out the next appearance date of an accused. Tracking is essential for
supervision of reporting conditions in the PTS office. |t is also a pre-condition for any
automated court management system. PTS offices initially attempted to track all its
cases manually but this proved 1o be a burdensome process. Johannesburg and to a
greater extent Mitchells Plain failed o do so adequately. However, the Durban PTS
staff despite having over 30 court rooms to monitor, routinely tracked all PTS cases.

This reflects the dedication and perseverance of the people involved.

ECIS now enables this tracking function to be carried out in the clerks office where
court books and charge sheets are located. Provided the data entry is up to date, any
court official with a computer on their desk is able to look up the status of any accused
in the system. Electronic tracking of cases has at times proceeded well in both Durban
and Johannesburg. However, the clerks complain that entering information on the
computer duplicates their work because they also have to maintain the parallel paper-
based system. Tracking is now behind in Johannesburg, particularly in the regional
court. It appears that there maybe insufiicient staff to cope with the added work load.
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The introduction of any system of automation will require appropriate staff adjusiments
and unless court management makes these urgently, it is likely that backlogs in

Johannesburg will get worse.

Supervision
Supervision ot conditions has proved difficult in ali PTS offices. The main reason for this

is that the criminal magistrates courts in South Africa do not track cases. For example,
as a result there is no systematic way of knowing when bail conditions have been
changed or withdrawn by a magistrate for a particular accused. A supervision officer
also needs to know when an accused with a reporting order pays bail because only
then do they need to start reporting, even though this may be months after the bail
hearing. Regular access to ail the charge sheets, where the bail conditions are

recorded, is usually difficuit.

PTS attempted to construct manual tracking and compliance monitoring systems.
These generally failed and could not cope with the complexity of monitoring for every
accused where they had to report, how often, when they had to start it and when to
stop. It became apparent that the only feasible way of managing all this information was

to use a computer application.

ECIS has been designed to collate the reporting information into a weekly list for each
police station with names and photos of who is required to report there. Currently, this
is only used in Johannesburg where it appears to be a good solution 1o the problems
of the manual systems. Captain Koekemoer who works in the charge office of the
Johannesburg Central police station pointed one advantage of the new forms: "Prior
to the submission of these reports, people swapped around. There is only a problem
with people who do not go through PTS ... since there is no photo™, Captain Makhubela
of the Maroka SAPS concurs by saying that, "the photo’s are valuable and it doesn’t

® Comments noted by Alethea Percival, Senior Project Planner of the Bureau of Justice
Assistance during a telephaonic interview on 1999-02-15,
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increase workload"'.

In Durban, PTS supervised compliance in cases where the clerk of the court informed
them that an accused had been ordered to report. However, supervision has flagged
in the past two months. The inability to travel to police stations was attributed to the
police running out of money for petrol. Special reporting conditions are seldom ordered

by the court in any event.

Supervision of reporting conditions is in a dismal state in Mitchells Plain with no
effective supervision is currently taking place. This means that even if accused do
report to police stations then it is not directly because of ongoing supervision by the
PTS office: They probably would have reported anyway, without the intervention of
PTS. Therefore, at this point, it is unlikely that the supervision component of PTS in
Mitchells Plain is having a significant impact on compiiance. !t is possibie that some
accused, who would not otherwise have reporied, may report because they know that
their photo was taken and thus {mistakenly} think that a failure by them to report will be
followed up by the PTS office. It is probable that this will improve once ECIS is

implemented.

Electronic Court information System

The Electronic Court Information System (ECIS) is a computer application designed to
perform a number of tasks in a South African criminal magistrates court. 1t aims to
automate and integrate these tasks to make the courts more efficient. It comprises a
number of modules, some of which are still under development. Although it contains
elemenis of a court management system, ECIS is not, nor does it pretend to be, a full

court management sysiem.

What is the difference between PTS and ECIS?
ECIS is more than PTS and PTS is more than ECIS. While ECIS was first designed

'Y Comments noted by Alethea Percival, Senior Project Planner of the Bureau of Justice
Assistance during a telephonic interview on 1988-02-15.
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only to be used for PTS and thus it was originally called the "PTS application”, soon
other modules were added to the design and it became more than just a system for
PTS. This led to it being renamed ECIS. Currently its functions extend beyond the PTS
offices where it has been implemented and future enchantments will mainiy be for non-
PTS functions. Although the PTS offices in Johannesburg and Durban use it to
automate many of their processes, the Mitchells Plain PTS office currently operates
without ECIS.

ECIS modules
Development of ECIS has taken place in two stages: version 1 and version 2, The

modules comprising these two modules are set out below:

version 1

bail administration module.
This automates a PTS office, enabling it to both conduct accused interviews and
verify information online and monitor compliance with bail conditions. Warranis
of detention (J7's) are printed together with a photo of the accused o minimise

fraudulent swapping of forms and improve identification of accused in prison.

case tracking.
This comprises a database of each accused person which is updated by the
clerk of the court every time an accused appears in court or pays bail. This
enables court officials to rapidly look up the status of a case, including remand
date, bail decision, custody status, the history of the case and a digital photo of

the accused.

Charge sheet production.
The prosecutor can produce the charge sheet online, linking it to information

obtained by the PTS office, and the database maintained by the clerks office.
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Witness notification
Witnesses can be automatically notified of the outcome of a case or if the
accused is released on bail. The amount of information, if any, sent to each

witness can be controlled by the prosecutor or other court officials.

Statistics
Valuable information from the database and tracking system can be used for
court management, research, and to automatically generate the statistical

reports required by the Department.

Version 2

Docket management
Dockets will be registered by the prosecutor and their decision on each case will
be recorded. This will be linked to information on the case captured in the other

modules.

case scheduling
The clerk of the court will be able to schedule trials electronically according to

the availability of appropriate courts.

Progress with development

Except for the statistics module, version 1 is complete and has been implemented in
Johannesburg and Durban. Version 2 is under development and will be completed
shortly. Once version 2 is complete, both versions will be extended to Mitchells Plain

court,

Integration of ECIS into a national structure
ECIS does not have a national support and maintenance infrastructure and its
management is not yet integrated inte Departmental decision making processes. A task

team set up by the Department is however addressing this.
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Witness waiting room

Witness waiting rooms (WWR) have been established in all three courts. The Mitchelis
Piain WWR is staifed by a committed core of community volunteers, some of whom
have been working every court day since PTS started, 18 months ago. A NICRO social
worker refers withesses for counselling, where necessary. The WWR is widely used by
state witnesses as a secure and a safe environment in which to wait for their court

appearances.

The Durban and Johannesburg WWR’s are not fully utilised by witnesses. It is possible
that many people do not know about it in Johannesburg. In Durban this is because of

its remote location, although there are plans to move it to a more central location.

CRIM linkage
This is a joint project between the police and the Depariment of Justice which

significantly assists the courts to make better bail decisions. This new system will heip
the court to identify pecple who are dangerous or wanted by the police as suspects in
other crimes and thereby reduce the mistaken release on bail of such people.” A
computer link provides the courts with rapid access to the police criminal record

information for the first time.

The link up came about as a result of the initiative of the of the SAPS Criminal Records
Centre (CRC), and through co-operation with PTS, Mitcheils Plain is the first court to
have this kind of access to the 26 million records criminal records heid by the police

central database. The link has been running on a pilot basis since May 1998.

Normaily, the courts have to wait six to eight weeks for this kind of information to come

" A case in point is that of Dan Mabate who murded of Mamokgathi Malebane after his
release on bail by a Johannesburg court while he was awaiting trial on a charge of raping her. He
was reieased because the court did not have access to sufficient infarmation about his case and
because it did not know that the police were opposed to his release on bail. The problem in Mabote’s
case was caused by the lack of access by the courts to reliable information about the accused's
criminal history. This joint project with the police aims to correct this.
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from Pretoria. This has meant that bail decisions in South Africa are generally made
without the benefit of considering the criminal record of the accused or if that person

is wanted as a suspect in any other maiter.

As a result of this linkage, this information is now available to Mitchells Plain court
within three hours. When the person is arrested, their fingerprints are taken and given
to the Local CRC (LCRC). A fingerprint expert ciassifies the prints and calls up the
criminal record on computer. The reporis on previous convictions can be sent via a
high-speed digital link to a computer in the court's PTS office which delivers it to the

prosecutor in the case.

This report refers to "possible’previous convictions. This is because the method used
to match the fingerprint with the computer record does not result in an absolutely
unique identification of the accused. Rather, a small number of people (up to 30) may
share the reference number produced by the manual fingerprint classification and
computer search. Taking into account demographic information such as age, race, sex

and name reduces this uncertainty.

How well does the process work?

The feedback from magistrates and prosecutors has been very enthusiastic and they
have said that they place great value in the reports that they receive. The only potential
problem areas that need further consideration are whether the reports are received in

time to be used by court and the question of canceliation of warrants.

Criminal reports received timeously for court process

The LCRC relies on the investigating officer or arresting officer to take fingerprints
immediately after arrest and deliver them to the LCRC before 07:00 on the morning that
the accused is due o appear in court. The LCRC and PTS identified the problem of late
delivery and non-delivery early on in the project and have tried a number of measures
to address it. To measure how often reports were received late or not at all, data were

collected for a period of two weeks, 19 to 30 August 1998. These are presented below.
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Table 4 Receipt of fingerprint forms divided into those received in time for court,

those received too late for court and those not received at all.

Percent

iingerprint form received in time for court 51.02
Er?_gerprint farm received too late for court 21.22
nc fingerprint form received 27.76
100

Fingerprint forms are sentto the LCRC 72% percent of the time. In 51% of cases the
fingerprint form is received on the marning of an accused person’s first appearance and
therefore a bail report is available on time at the court. In 21% of cases the fingerprint
form is sent late to the LCRC, and thus no report is available at court. This information
was ascertained by cross-checking the names on the fingerprint forms with the names

on the body receipt forms from the cells at court.

According to the PTS data, criminal reports are received 41% (n=168) of the time
before an accused’ first appearance. Tnis information was ascertained after the
accused’ first appearance, when the first appearance report and the bail report was

returned to the PTS office.

Most police stations do not send fingerprint requests on time to the LCRC for
processing. Of the 6 police stations in a 10km radius of the Mitchells Plain court, only
Mitchells Plain police station sends more than half of the reports on time. This is still
a large improvement in light of the fact that none were previously available. However,

there is rcom for further improvement.

Canceliation of warrants
The second problem experienced by the project related to LCRC bail reports is the non-

cancellation of warrants. Sometimes an accused is correctly identified but the computer
incorrectly lists them as wanted. This may happen when they were previously wanted

for a matter which has since been resolved but where the police did not cancel the
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previous warrant. The accused then has o explain the mistake o court in order to

prevent it unfairly prejudicing their bail hearing.

Non-canceliation of current warrants is also problem. This is where an accused person
is correctly identified and indeed wanted as a suspect in another case but where the
warrant is not canceled. When the investigating officer fails to cancel the warrant, the
police system still lists the person as wanted and the success for the LCRC in having
found the wanted person does not translate into clearing the backiog of wanted persons

on their system.

Impact of CRIM on bail decisions

See the section on bail decisions later in this report for a description of the impact of the

CRIM linkage.

Relations with the community and bodies ouiside the PTS office

Much of the success of a PTS office is dependant on the co-operation of pecple outside
the PTS office. These include court officials, community volunteers, other NGO's the
prosecutors, magistrates, clerks of the court, court orderlies, court management, and
other court officials. Police and Correctional Services personnel involvement s also key
to success. Some PTS offices have been more successful than others in winning the
respect and co-operation of people these officials. This is particularly so where the
Local Steering Committee, referred to earlier, has remained active. Where a PTS office
has not yet won or has not retained external support and co-operation, its ability to do

its work has been adversely effectively.

Community relations

Victims of crime aiso come 1o the PTS offices and obtain information about their case
and complain if they have been intimidated. They have a safe and sympathetic place
to wait before they have to go to court. Attorneys have written letters thanking PTS staff

for their courtesy and efficiency (see the attached letter).
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Court integration and relations with court other court-based siaff

The approach used by the BJA in piloting PTS is to build policy from the bottom up.
This means thai a formal policy making process or legisiation did not precede PTS.
PTS was deliberately designed to operate with the flexibility to evolve into a model that
best suited the courts, unconstrained by the rigidity of regulations. The rationale was
that this approach gave more opporiunity for people working in the courts to influence
the outcome and that the resultant model would therefore probably be more appropriate
to those courts. Once a model had emerged, this could then be formalized into national

policy, including legislation, if necessary.

The trade off with this approach is that PTS offices do not operate under the authority
of national legislation backing up their work. In the very formal and legalistic
environment of the magistrates courls, some officials will not take cognisance of
something uniess they are required by law to do so. This makes the work of the PTS
staff more challenging. To address this, legislation should be amended to formalise the
status of PTS reports and to provide the legal framework in which PTS can operate

most effectively.

Specifically, two amendments are proposed. Firsi, a provision directing magistrates,
when deciding release, to consider imposing monetary conditions only if no
combination of other conditions would be sufficient to protect the interests of justice.
Second, a provision directing magistrates in courts with a PTS office, to take PTS

reports into consideration in making bail decisions.

Prosecutors

Co-operation by prosecutors with PTS differs significantly among the three courts. In
Mitchells Plain, there is a close working reiationship between the PTS office and both
senior and junior prosecutors. The prosecutors have come 1o rely upon the FAR's and
the police bail reports. The Mitchells Plain Senior Public Prosecutor is actively involved

in managing the PTS office and the court has taken ownership of the PTS process.
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However, in Durban and Johannesburg, the attitude from many prosecutors towards

PTS is negative. Based upon interviews conducted with prosecutors in Johannesburg

and Durban, reasons given by them for not co-operating with or opposing PTS fall

under the following categories:

- Perception that PTS causes court delays.

- Prosecutor does not understand or know what PTS is or does.

- Apathy and not caring about their work.

- The feeling that using the FAR involves exira work for them and their
unwillingness to do extra work without compensation.

- The perception that PTS is a project of the Minister of Justice and because he
is allegediy not helping prosecutors to get more money they would not co-
operate with “his” project.

- The view that the FAR does not add value to the work of prosecutors because
PTS is either unable to verify information or verifies information by telephone
and telephonic veriiication is not as reliable as information verified in person.

- The view that PTS does not assist with the adminisiration of justice, is “useless”

or even harms the administration of justice.

As an illustration of the lack of co-ordination in Johannesburg, the contro! prosecutor
makes their bail decision from 08:00 when dockets arrive at court and will not wait for
the PTS first appearance report to be prepared. Often the dockets arrive before the
prisoners and it is impossible for PTS to do the interview and prepare the report before
the control prosecutor makes their decision. By contrast, prosecutors in Mitchells Plain
and Durban have adjusted their processes to accommodate the production of PTS

reports by not processing first appearance dockets before 12:00.

In a number of specific cases in Johannesburg, the PTS office discovered through their
database search that an accused had been arrested while out on bail on the same
charge. This was put into a report and given to the prosecutor but the accused was
released on bail again for the same amount. The prosecutor had failed to 'use the

information supplied by PTS and did not inform the court of the pending matter.
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In February 1999, the author found about 250 FAR'’s dating back to October 1998
dumped and unused in Johannesburg's court 13. It appeared that the prosecutors had

stopped using the reports.

Following this, the BJA informed the Director of Public Prosecutions for the
Witwatersrand, and the Senior Public Prosecutor and Control Prosecutors for the
Johannesburg Magistrates Court of this discovery. There has been a reported increase
in the use of the PTS reports by the prosecutors in Johannesburg since this

intervention.

Relations with the police

At a national level, there are excellent relations with the Criminal Records Centre. This
culminated in the CRIM linkage in Mitchells Plain and the planned extension to other

courts.

In Durban, the police are very supportive and co-operative. “Investigating officers are
making more use of PTS to establish the identity of accused through the readily
availability of photographs ... [The PTS procedure] is conducive to a good working
relationship between the investigating officer and the Court. The planned installation
of a direct link to Pretoria CRC ... will assist Investigating officers tremendously in
ensuring that wanted suspects can be arrested on their first appearance ... " (see the
attached letter from the SAPS).

The Mitchells Plain Local Criminal Records Centre (LCRC), which supplies the bail
reports containing previous conviction and wanted information, is extremely co-
operative. However, this level of support is not matched by other elements of the SAPS
in Mitchells Plain. Fingerprint forms are delivered timeously for processing by the LCRC

in 51% of cases and there is poor supervision of conditions in the charge offices.

In Johannesburg, the police have been co-operative with the monitoring of compliance

with bail reporting conditions.
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Relations with accused

Accused persons speak of being treated with basic dignity by the PTS staff, a result of
the service culture that has been created in these offices. The mostly unrepresented

accused perceive PTS to give them a voice in court.

Court bail decisions

bail decision

The impact of PTS on bail decisions was assessed by comparing the decisions made
by the courts before the start of PTS (baseline data) and at intervais after the start of

PTS (impact data). These are presented below.

Durban
Base line and impact data regarding bail decisions for Durban are provided in Table 5.
Note that the baseline data are only for those accused in custody which allows direct

comparison with the impact data sourced from the PTS office.

Table 5 Bail decisions for Durban magisirates court at first appearance for
accused in custody.
period warning (%) bai g}rﬁa}nted bail (?,/f)me‘j other (%) n
baseline N?:‘;i”:uh;;g%%go 23 53 12.3 32.4 1824
mpac J““fgtf’drﬁgﬁ;tS;ggB 3.3 38 446 14.1 1382
ﬂagggagfo*:ﬁmﬁg 2.9 32.8 26.4 379 314

There has not been a significant change in the use of warning after the introduction of
PTS. This remains in the region of 2-3% of all first appearance decisions. There was
a reduction in the number of people granted bail {from 53 to 33 %) with a concomitant
increase in the number of people being denied bail. The high number of

“other’decisions in Durban reflects the practice of transferring cases to other courts.
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Johannesburg

Base line and impact data for Johannesburg are provided in Table 6. Note that the

baseline data are only for those accused in custody which ailows direct comparison with

the impact data sourced from the PTS office.

Table 6 Bail decisions for Johannesburg magistrates court at first appearance for
accused in custody.
period warning (%) bail %J;med bail {(;66; led other (%)
. August and October 4.8 51.2 24.4 19.6§
baseline 1997
May To July 1098 9.0 36.9 495 45
(7 ~ 9 months)
impact | December 1998 to 3.1 321 55.5 9.4
February 1999
(14 - 16 months)

Although there was an initial increase in the use of waring, this has fallen back to the
base line position. Seven to nine months after the start of PTS, the use of conditions
had increased from 5% to 9%. However, 14 - 16 months after the start of PTS, this level
has decreased o 3%, slightly below the baseline position. There has been a significant
increase in the denial of bail in Johannesbhurg increasing from 24% (baseline), through
50% (7-9 months) 1o 55% (14 - 16 months).

This change in bail decisions in the Johannesburg Magistrates Court may reflect the
impact of the 1997 amendmenis to the bail law. The new law obliges the court to deny
bail for certain serious charges uniess the accused can prove that there are

“exceptional circumstances”.

Miichells Plain

Base line and impact data for Mitchelis Plain are provided in Table 7. Note that this
sample includes all first appearances. It does not separate accused who were in

custody and those who were not in custody'®.

2 such a distinction would have been ideal as the PTS cffice only intervisws accused who
are in custody and is only expected o impact on this group of accused. However, the baseline data
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Table 7 Bail decisions for Mitchells Plain magistrates court at first appearance for
accused in custody.
period warning (%) oall t(ggr;a)mea bal (?}/Oe)n red other {%) n
baseline June 1997 40.3 34.2 8.8 16.7 2 323
June 1998
(11 months) 44.6 22.2 10.4 22.8 645
September 1898 P
impact |(14 months) 422 28.3 10.2 18.3 554
January 1o February
1999 50.3 21.1 4.4 24.1 473
(18 - 19 months)

There has been increased use of warning after the start of PTS. The percentage of
accused released on warning has increased from 40% before the start of PTS to 50%
after 18 - 19 months of PTS operation. It appears that this increase in the use of
warning may be related to a decreased use of money bail. There was a 13% decrease
in the use of money bail over the same pericd. The number of accused denied bail did
not change significantly for 14 months, but the most recent data suggest a decrease

from nine percent to four percent.

Bail amounts
The bail amounts ordered by the courts in the three courts provide a further indicator

of impact of PTS on the court decisions.

Durban
The bail amounts in the Durban Magistrates court before and after the start of PTS are

provided in Table 8.

for Mitchells Plain did not include information on detention status and it is thus not possible to identify
which of those accused were in custody and which were not. To mainiain consistency between the
baseline and impact data sets, the impact data is similarly reported for all first appearances rather
than only those accused in custody. The impact data indicates that 16% of accused in Mitchells Plain
were not in custody at their first appearance and the court released 89% of them on warning. This
means that the percentage of accused in custedy and released on warning was 8% lower than the
figure for all first appearances, reperted here. It is not expected that the percentage of accused not in
custody or their bail decisions will have changed significantly with the introduction of PTS. Hence, the
inclusion of this group of accused is likely to have a simiiar sffect on the overali bail decisions
{approximately 8% of warning decisions}. This expected consistency means that despite the inclusion
of accused who are in custody, these data provide a valid basis for assessment of the impact of PTS.
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Table 8 Bail amounts for Durban Magistrates Court. The Table gives the range
within which 75% of bail amounts fall (indicated by the 75% low and the
75% high) and the median bail amounts before the start of PTS
(baseline) and a successive periods after implementation (impact).
Amounts are in Rand.
pericd 75% low median 75% high n
baseline November 1887 to 250 500 1500 860
February 1998
impact June to August 1998 250 500 1500 475
(2-4 months)
January to February 300 500 1000 103

1989 (9-10 months)

Bail amounts have not changed significantly since the introduction of PTS in Durban.,

The median amount has constantly remained R500.

Johanneshurg

The bail amounts in the Johannesburg Magistrates court before and after the start of
PTS are provided in Table 9.

Table 9 Bail amounts for Johannesburg Magistrates Court. The Table gives the
range within which 75% of bail amounts fall (indicated by the 756% low
and the 75% high) and the median bail amounts before the start of PTS
(baseline) and a successive periods after implementation (impact).
Amounts are in Rand.

period 75% low median 75% high n
baseline August and October 500 2000 5000 779
1897

impact May to July 1998 500 3000 5000 160
{7 - 2@ months)

December 1988 to 500 3000 5000 164
February 1999

{14 - 16 months)
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Johannesburg Magistrates court bail amounis remain unaffected by PTS. The range
of 75% of the bail amounts has remained constantly between R500 and R5000. The
median amount before the start of PTS of R2000 increased to R3000 seven months

after the start of PTS but has maintained this level after 16 months.

Johannesburg bail amounts are still significantly higher than the other two courts,
despite a similar or lower proportion of serious, violent crime compared with the other

courts.

Mitchells Plain
The bail amounts in the Mitchells Plain Magistrates court before and after the start of

PTS are provided in Tabte 10.

Table 10 Bail amounts for Mitchells Plain Magistrates Court. The Table gives the
range within which 75% of bait amounts fall {indicated by the 75% low
and the 75% high) and the median bail amounts before the start of PTS
(baseline) and a successive periods after implementation (impact).
Armounts are in Rand.

period 75% low median 75% high n
baseline June 1997 150 500 1000 782
impact June 1998 150 300 1000 401

{11 months)

September 1088 200 300 800 153

(14 months)

January to February 200 306 800 98

1999

{18 - 19 months)

In Mitchells Plain, the median bail amount has fallen from R500 to R300 since the

implementation of PTS. The 75% range has also narrowed.

Changes in the ability of accused to pay bail over this period provides valuable insight

into the extent to which monetary bail conditions affects the release from custody of
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accused persons. The September 1998 sample showed that fewer accused persons
were able to pay bail compared with the sample collected in June 1997. Only 37% of
accused were able to pay bail at court in September 1998 (median of R300) compared
with 47% in June 1997 (median of R500). Fewer people were able 1o pay bail despite
a lower median bail amount. Perhaps accused became poorer over 14 months between

the samples and this was why they couid not pay.

Whatever the reason, these figures indicate that lower bail amounts do not necessarily
mean a lower awaiting frial population. In September 1988, 63% of accused persons
could not afford to pay a median bail amount of R300. These people were sent to
Pollsmoor prison despite having been granted balil by the court. The low bail amounts
tend 1o indicate that the court considers it in the interest of justice for these accused to
be released but the imposition of monetary balil, even low bail amounts, means that the

accused remain in custody.

Use by the court of special bail conditions

Upon release of an accused, certain “automatic” conditions apply (such as the condition
that the accused must return to court). In addition, a magistrate may impose “special’
conditions of release, which are divided into two classes™: the first is to ensure that the
accused stands trial and therefore to make it difficult for them to abscond or flee (for
example, the accused must hand in their passport or must report regularly to a police
station). The second class of conditions are designed to prevent recurrence of or
persistence in unlawfulness while awaiting trial (for example, a condition that the
accused may not communicate with state witnesses). The use of special conditions by

the three courts are set out below.

Durban

The use of special conditions by the Durban court is set out in Table 11,

3 g v Budlender and another 1973 (1) SA 264 &1 270 B - H,
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Table 11 The use by Durban court of special conditions as a percentage of

accused who were released on warning or granted bail,

Period special no conditions n
conditions (%) | (%)
Baseline November 1987 fo 0.2 89.8 1325
February 1998
impact June to August 1898 0.7 99.3 549
{2-4 months)
January to February 1889 4.5 95.5 176

{9-10 months)

Since the introduction of PTS, there has been a slight increase in the use of conditions

in Durban. However, the overall use of conditions remains fow.

Johannesburg
The use of special conditions by the Johannesburg court is set out in Table 12.

Table 12 The use by Jehannesburg court of special conditions as a percentage of

accused who were released on warning or granted bail.

Period special na conditions n
gonditions (%) | (%)
Baseline August and October 1897 | 0.3 99.7 986
tmpact May to July 1998 (7 to 9 1.7 88.3 197
months)
December 1998 to 4.3 95.7 209

February 1999
(14 - 16 months)

Before PTS started, special conditions were seldom used in Johannesburg. After nine
months, the use had picked up. Special conditions were used in 12% of cases where
the court released the accused on warning or granted bail. Even more significantly,
almost half (49%) of all accused who were released on warning were ordered to report.

However, the most recent data (after 16 months) indicates that the use has declined

1o an overall rate of 4%
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Mitchells Plain

The use of special conditions by the Mitchells Plain court is set out in Table 13.

Table 13 The use by Mitchells Plain court of special conditions as a percentage of
accused who were released on warning or granted bail.
Period special no conditions n
conditions (%) | {%)
Baseline June 1887 0.3 899.7 1747
impact August to September 1998 | 10.4 80.8 336
(13 - 14 months)
January to February 1989 1.2 98.8 338
(18 - 19 months)

Mitchell Plain court shows a similar pattern to Johannesburg: An initial increase in use
but a tapering off lately. The use of special conditions increased significantly from 0.3%
before PTS to 10% 14 months after the start of PTS. The February 1999 sample shows

that use is down to 1% of all accused released on warning or granted bail.

Impact of previous record information on bail decisions

The police bail reports provided to court show that a significant proportion of accused
have previous records or are wanted by the police. Up to 30% (n=525) of accused
"possibly" had a previous record and as many as 6% (n=1747) of accused were

"possibly" wanted by the police.

The impact of the bail reports on court decisions is set out in Table 14.
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Table 14 Bail decisions divided between accused who had "possible” previous
convictions, those who did not and those where this was unknown
because no bail report was before the court.

"Possible” Bail Decision
Previous
convictions i . .
Reieased on Bail granted Bail denied Other (%) Total {n)
warning (%) {%) (%)
Yes 25 28.57 42.86 3.57 28
No 50 23.86 25 1.14 88
Uinknown 34.62 43.27 20.19 1.92 104
Total 39,55 33.64 25 1.82 220

Being aware of an accused’s possible previous convictions seems to significantly
influence the court’s decision. Of the accused that had a no previous conviction, 74%
were released on warning or granted bail, compared with just over 50% who had a
possible previous conviction. Accused who have a possible previous conviction are
twice as likely to be denied balil, as those with no prior convictions. Accused who have
no previous conviction are twice as likely to be released on warning as those who have
no previous conviction. When an accused’ possible previous convictions are unknown,
they stand a similar chance of being released on warning or granted bail (when these
are combined) or having their bail denied, as when they have no previous convictions.

See Table 14.

Bail decision for accused that are possibly wanied

Rail was denied to all three accused who were wanted by the police in the study period.

Post-release supervision

The extent to which accused comply with their reporting conditions gives some
indication as to the usefuiness of this condition and provides one basis for assessing
the impact of PTS supervision. However, it has proved difficult to monitor this indicator

and data are not available for all couris. The available results are reported below.
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Durban

The compliance data for Durban are set out in Table 15.

Table 15, Compliance with reporting conditions in Durban

Date Full compliance partial non- n
(%) compliance compliance
%) (%)
May - October 1998 (1 -6 56.8 40.9 2.3 44
months)
Gctober - November 1998 82.86 7.14 0 42
(6 -7 months)

Of the people required by the Durban courts to repori to police stations, very few fail to
comply with this condition. In the two samples, 2% and 0% respectively failed to report.
Accused are in partial compliance if they failed to report on at least one occasion.
Accused in partial compliance still reported most of the time and resumed reporting
after a lapse in compliance. The vast majority of accused were in full compliance with
their reporting conditions by reporting on every occasion that they were required to

report.

Johannesburg

Data regarding reporting in Johannesburg are set out in Table 18.

Table 16. Compliance with reporting conditions in Johannesburg.

Date Full compliance | partial nen- n
(%) compliance compliance
(%) (%)
May - August 1998 75 24 1 108

The vast majority of accused persons appear to either comply fully or mostly with their
reporting obligations. Of the 108 accused required to report, 81 accused (75%)
reported every time that they were required. A further 26 people (24%) partially
complied with their reporting obligations by reporting on only some of the days that
were required. Accused in partial compliance still reported most of the time and, on
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average, failed to report twice out of the seven required reporting obligations. In cases
of partial compliance, the practice of the Johannesburg PTS office is to telephone the
accused person, verify that the accused in fact failed to report and ask for an
explanation. The Head of Supervision in the office reported that in most cases the
accused offered some excuse, such as illness, for their failure to report. The records
reflect that in all cases of partial compliance, the accused resumed reporting after their

fapse in compliance.

Only one accused person failed to report for all of their reporting obligations {non-

compliance). A warrant of arrest was ordered for this person.

Mitchells Plain
Earlier, this repori described the problems with supervising conditions using a manual

system and without a reliable case tracking system. Besides the operational difficulties
caused by the manual systems, these systems have also not been very good at
providing reliable data regarding compliance with reporting conditions. While ECIS is
expected to address many of these problems, this has not yet been implemented in

Mitchells Plain. Existing records in Mitchells Plain coniain insufficient data to analyse.

Awaiting-trial prison profile

South African prisons' are bursting at the seams. A national system built to
accommodate 99 407 prisoners is currently housing almost 143 000 inmates. The
overcrowding causes many inmates to live in inhumane conditions, often in violation of
their constitutional rights. The Department of Correctional Services (DCS) does not
have sufficient staff to manage the number of prisoners or run adequate social

reintegration programmes for all convicts. The overcrowding puts pressure on the DCS

14 Note that in South Africa there is ne distinction between “prison” and “ail” as there is in other countries, Sentenced
and unsentenced prisoners are accommodated in the same institutions, aithough by Taw they are kept separate from each ofher.
Large prison complexes, such as Pollsmoor oulside Cape Town, are divided into a number of structures, each called prisons.
Polismoor has five prisons, In some large prison complexes, one prison may be occupied exclusively by unsenienced prisoners.
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to release convicted prisoners on parole before their full term has been served or

release categories of prisoners en mass in controversial “bursting” remissions'™.

This overcrowding is especially acute in the awaiting trial sections of prisons. Pollsmoor
Prison’s Admission Centre near Cape Town is the awaiting trial facility for Mitchells
Plain magistrates court while the Medium A section in Westville Prison accommodates
prisoners awaiting trial in Durban magistrates court. Polismoor Admission Centre was
built for 1 619 inmates but accommodates over 3 600 inmates making it 220% full'®.
Westville Medium A prison was built for 2 308 inmates but accommodates over 4200

prisoners, making it 182% full"’.

A significant proportion of the total prison population is comprised of people awaiting
trial who have been granted bail. High proportions of persons granted bail among the
county’s awaiting trial population is problematic for at least two reasons. First, these
accused persons significantly contribute to costly prison overcrowding despite a court
having decided that the inferests of justice do not warrant their further detention
pending the outcome of their trial. Second, the incarceration of accused who were
granted bail discriminates against poor people. Unsentenced people who remain in
prison despite having been granted bail by the couris generally do so because they are

too poor to afford to pay the bail amount set by the court.

High numbers of awaiting trial prisoners have been granted bail. In Westville,
Johannesburg and Polismoor, between 40 and 50 percent of unsentenced prisoners
were granted bail by the couris. Almost 2 000 prisoners in Westville, almost 3 000 in

Johannesburg and more than 1 000 in Pollsmoor were given bail.

15 During August 1998 more than B 000 prisaners were released to mark President Nelson Mandela's 80" binthday
celebration. The conlroversy surraunding the release was heightened when a numbsr of serious crimes were allegedly commilted
by people released under the special remission of sentences. The Minister of Correctionat Services, Ben Skosana, subsequently
conceded in Parlizment that “mistakes” had been made in the release process (Saturday Argus. 15/18 August 1898).

'€ Data are for end of July 1898, The situation towards the end of 1997, before the opening of the newly built Goodwood Prison,
was even worse. Before the transfer ¢f some Pollsmoor prisoners to Goodwood, the Polismoor Admission Cenire was 270% full,

1 Data are for August 1998,
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Impact of PTS

Durban

In Westville Prison (the prison for Durban Magistrates Court), this study divided the
awaiting trial prisoners into those who are scheduled to be fried in the Durban courtand
those who are awaiting trial in all other courts. This distinction provides a natural control

for measuring the impact of PTS.

It does not appear the introduction of PTS has so far had a significant impact on the
profile or numbers of awaiting trial prisoners at Westville prison. The Durban court is
sending a much smaller percentage of bail granted detainees to prison. During the
period of this study, the Durban Magistrate’s Court percentage of bail granted detainees
fluctuated between 30 and 40 percent, while the percentage from the other courts
which feed Westville prison varied from 55 percent to 75 percent (See Figure A1,

attached).

Johannesburg
It has been difficult to set procedures in place in Johannesburg Prison to collect the
information that we require, so we have no breakdown of information for the

Johannesburg Magistrates court.

Mitchells Plain

The proportion of awaiting trial prisoners from Mitchells Plain Magistrates Court who
were granted bail has shown a sustained reduction since the PTS office started
operation. This figure has decreased from 75% in the first week of June 1997 to less
than 40% since the first week of March 1998. This figure naturally fluctuates somewhat,
but appears to have stabilised between 30 and 40 percent. Before the implementation
of PTS, the percentage of awaiting trialists granted bail from Mitchells Plain court was
generally above that for courts other than Mitchells Plain. However, since PTS this has

stabilised at a level below the other courts. This stability tends {o indicate that the
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reduction is not a product of random fluctuations in the prison population profile. (See
Figure A2, attached).

The decrease in the proportion of Mitchells Plain awaiting trial prisoners is consi.stent
with the increased use of warning by the court (see the bail decisions section above).
Despite this change in the profile, the overali number of awaiting trial prisoners from
Mitchells Plain court has surprisingly increased. This could be the result of more arrests
in the Mitchells Plain area over this period. Were it not for the change in profile, the

increase in numbers would probably have been even higher.
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SUMMARY OF PTS STRENGTHS AND WEAKNESSES

The following summary of PTS strengths and weaknesses was exiracted from the

preceding results section and the tables and strengths and weaknesses in the

Appendix.

Strengths

Photo of accused

The photo enables the Department of Correctional Services to reduce the
number of remands by identifying prisoners that need to go back to court. It does
50 by enabling the warders to find people who fail to answer to their name.
The photo prevents prisoners swapping warrants of detention (J7's) and
escaping.

It also assists investigating officers (see the attached letter from the SAPS).

CRIM linkage in PTS office

°

The CRIM linkage allows identification of wanted suspects (6% of all accused
in Mitchells Plain Court). This is a major opportunity for the police to identify
wanted persons before they are released on bail. However, the accuracy of the
“wanted" classification could be improved if investigating officers canceled
warrants that were no longer valid or once the suspect had been taken into
custody.

The reports improve bail decisions at first appearance. Accused who have a
possible previous conviction are twice as likely to be denied bail, as those with
no prior convictions. Accused who have no previous conviction are twice as

likely to be released on warning as those who have no previous conviction.

interview and verification

-]

The PTS interview provides investigating officers with information that they

frequently do not get from the accused because accused are often unwilling to
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cooperate with the police. By contrast, fewer than 1% of accused decline to be
interviewed by PTS.
o PTS verification reduces remands for verification and reduces workload of

investigating officers.

First Appearance report with previous convictions

o In Mitchells Plain, the introduction of the FAR corresponds with a 10% increase
in the release on warning. While the resultant change in profile has not reduced
the awaiting trial priscn overcrowding in Polismoor prison, it has probably slowed

the increase.

Compliance reporis with photos

o The computer generated compliance reports improve efficiency and integrity of
police monitoring of reporting conditions withaut increasing workload by making
it easier for the police to tell who is required to report to individual police
stations. The photo of the accused on the report reduces the chance of

somebody else being able to fraudulently report on behalf of the accused.

Witness Waitina Room

a The Witness Waiting Room permits (but does not assure) greater community
involvement in courts. They have also provided, through parinership with

NICRO, a counselling service at court o victims of crime.

Electronic database of accused (Electronic Court information System)

e ECIS enables the courl to tell if accused have other matters pending by
conducting an automatic search for each accused entered into the system.

o ECIS speeds up finding information about a case, such as date of next
appearance by allowing the clerk of the court to keep track of each case.

However, clerks in Johannesburg are not keeping up o date with data entry.
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Weaknesses

Delavs of first appearances until 11:00

This is the time taken for the PTS office to interview all the accused persons and
attempt to verify the information supplied. Mitchells Plain court has
accommodated the delay in hearing first appearances by first dealing with “old”

cases.

Resistance and distrust by some prosecutors

L]

Seme prosecutors in Durban and Johannesburg are opposed to the introduction
of a new system which may involve extra work for them. Some do not trust the
information obtained by PTS telephonic verification. it appears that the ongoing
labour dispute over wages between prosecutors and the Department of Justice
may have impacted on PTS in Durban and Johannesburg. The morale of
prosecutors is very low and this may affect the enthusiasm of many to work with
a new project, particularly one closely identified with the Minister. Mitchells Plain

prosecutors are generally more favourable and co-operative.

Low utilisation of supervision stafi

o

There are probably more supervision staff than needed in Durban and

Johannesburg.

Technoloay is not integrated into a national system

o

ECIS does not have a national support and maintenance infrastructure and its

management is notyet integrated into Departmental decision making processes.
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CONCLUSIONS

The strengths of PTS appear to outweigh its weaknesses. The strengths suggest that
PTS has demonstrated that it is a credible and sustainable policy option for addressing
a number of practical problems within the current bail administration system. The
weaknesses that do exist, do not appear to be inherent in PTS and could be addressed
separately or by the proposals set out below. PTS, in some form, should therefore be
institutionalised, provided that it is given the necessary support and an appropriate

policy and legal framework.

RECOMMENDATIONS

Options

There are a number of options for the institutionalisation of PTS. For example, it is
possible to roli out ceratin parts of PTS rather than all components, This requires a cost
/ benefit analysis of each option and it may be desirable to do this on a court by court
basis. For example, the SAPS infrastructure may not allow the CRIM linkage to be
established immediately for all courts, or the Witness Waiting Room may be successful

and appropriate in some communities but not others.

Support and framework

Whichever option for institutionalisation, or combination of options, is selected, there
is & need for national support and the creation of an appropriate legal and policy
framework for PTS io operate. This is also important in order to address current
weaknesses in PTS. To ensure the sustainable national role out of PTS, the following

four things need to happen:
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1) Legisiation

The bail legislation should amended to formalise the status of PTS reports and to
provide the legal framework in which PTS can operate most effectively. Specifically, two
amendments are proposed. First, a provision directing magistrates, when deciding
release, to consider imposing monetary conditions only if no combination of other
conditions would be sufficient to protect the interests of justice. Second, a provision
directing magistrates in courts with a PTS office, to take PTS reports into consideration

in making bail decisions.

2) Directives

The National Director of Public Prosecutions should issue policy directives to
prosecutors setting out the operation of PTS and, where appropriate, instructing them
to have regard to PTS reports unless doing so will cause unreasonable delay.
Unreasonable delay may be defined, for example, as not more than two hours after the

arrival of the accused at court.

3) PTS task team

The PTS task team, set up within the Department of Justice, overseeing the role out of
PTS, should continue and be supported in its work. There needs to be close liaison with
or possible inclusion of the SAPS in this task team to ensure proper planning for and
co-ordination of the CRIM component of PTS. The Depariment of Justice should
supportthe Electronic Court Information System (ECIS) while evaluating the desirability
of extending it nationally or at least until other viable options are implemented in the
courts. Thereafter, ECIS may either be scrapped in its current form or parts of it
incorporated into an enterprise level system along the lines proposed by the Integrated

Justice System.

4) Training and support
There needs to be peer to peer training and support by a dedicated team of people. For

example, one or two national prosecutors, as part of this team, will be avaiiable to work
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with other prosecutors to train them in the use of the system and deal with their
concerns. Others in the team may include bail officers, supervision officers and
technical support. An existing PTS office could be used as a national training centre to

train staff from other couris.
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PTS Category of Strengths Weaknesses
Office evatuation
Durban Internal PTS Interviews are now done on ling on the The work ethic among some PTS staff
operations ECIS computer application. neads improvement. For example, on the

PTS staff have taken the initiative in
using innovative methods of verifying
information supplied by the accused.
They have established and use new
sources {eq. Traffic Department, Teikom,
municipal water and electricity
departments, community colieges, ete.).

Exit interviews are now done for
accused who have been granted bail and
pay bail at court and when special
conditions are ordered and the prosecutor
specifically calls the PTS office.

Warranis of detention {J7's) are now
produced in the office and photo's are
prinied on the back.

Cases are routinely tracked despite
having to use a manual system involving
over 30 court rooms. This will gradually
be autormated by ECIS,

A supervision system was set up to deal
with the small number of accused
ordered to report to police stations and
the office established a good rapport with
the police stations.

Version 1.0 of the ECIS computer
application was successfully implemented
and version 2.0 is under develcpment.

CRIM linkage is currently being
implemented

day the latest research for this reports
was done, eight of the twenty staff were
absent,

Some prosecutors complained in the past
that the PTS process caused a delay in
the hearing of some first appearances. In
response, the Chief Bail Officer reporis
that £ECIS has speeded up interviews and
the office is now able to produce first
appearance reports for 50% of accused
within two hours after the arrival of the
accused at cowrt. Their deadline for
completion of all reports is 11:00,
although this is contingent upon the timely
arrival of accused.

Exit interviews are still not done for
accused who are remanded in custody
{either because they have been denied
hail or because they cannot afford to pay
bail at court). The court orderlies do not
bring prisons back to the PTS office
before “loading” them onto the trucks
destined for prison.

Supervision of compliance with reporting
conditions has flagged in the past two
months. The inability to iravel to police
stations was attributed o the palice
running out of money for petrol. Speacial
reporting conditions are seldom ordered
by the court in any event,

The witness waiting room is not fully
utilised by witnesses because of its
remote location, aithough there are plans
to move it more centrally.
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PTS Category of Strengths Weaknesses
Office evaluation
Durban Relations with | Good community ties have been Some prosecutors and some

the community
and bodies
outside the
PTS office

established, for example with the
Community Policing Forum. Student from
the University of Natal, Durban do
volunteer wark at the Witness waiting
room, despite the few number of
witnesses currently, Positive comments
from attorneys suggest appreciation and
co-operation

PTS active inclusion in the Couwrt's
Reception Court project {to estabiish
specialised pre-trial courls) has improved
co-operation with prosecutors and
demonstrated greater integration with
court processes. For example, some
prosecutors come to the PTS office to
ask for information.

The clerk of the court’s office co-
operates with PTS and often phones PTS
to inform it when an accused has been
ordered by the court to report.

The SAPS are very suppartive and co-
operative.

Westville prison is very co-operative

magistrates are still not as co-operative
or supportive as their colleagues. PTS
First Appearance Report s are ignored
and not used in some courts.

The PTS office is not yet fully integrated
inlo the court processes. There appears
o be a lack of ownership by the court.
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PTS Category of Strengths Weaknesses
Office evaluation
Johannesburg | [nternal PTS The PTS process is relatively quick and Currently the supervision task of
operations efficient with PTS First Appearance delivering compliance notices to the police

Report s are produced early in the day.
Interviews and verification is done online.

Exit interviews are conducted on a
regular basis

Warrants of detention (J7's} are
produced in the office and photo’s are
printed on the back,

Tracking of cases is done online by the
clerks of the court resulting in rapid
access to information about the status of
any accused in the system. The clerks in
the District court appear to be up to date
with tracking, while Regionail court clerks
are somewhat behind.

The ECIS computer application has been
successfully implemented. This is the first
court in the country o be autornated in
this way, resulting in improved efficiency.
For example, a database system for all
accused exists, PTS interviews and
verifications are done on-line, charge
sheets and many other court documents
are produced on the system and all cases
in the district courts are routinely tracked.

Two Witness Waiting Roem have been
established.

Reminder notices are sent to accused
persons and some witnesses and other
interested parties are informed of the
outcome of their cases through ECIS.

stations and checking on compliance is
ceniralised in one supervision officer.

The witness waiting room is not fully
used by state witnesses, Part of the
reason for this may be the lack of a phone
or intercom link to the court. More remote
courts thus do not have a convenient way
to call witnesses from the waiting room.
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PTS
Office

Category of
evaluation

Strengths

Weaknesses

Relations with
the community
and bodies
outside the
PTS office

Greater links have been established with
the community including relations with

the Community pclicing forum in Soweto.

Police investigating officers have
expressed appreciation for the
photographs of the accused in the
docket.

The warranis of detention (J7's) with a
photo are praduced for all accused
returning to prison which assists the
Department of Correctional Services.

The control prosecutor makes their
recommendation about bail without first
viewing the PTS First Appearance Report
and hence PTS has a minimal impact on
the actions of the prosecutors.

Some magistrates and prosecutors are
not as co-operative or supportive as they
could be. PTS First Appearance Report s
are ignored and not used in some courts.
For example, in February 1999, about 250
FAR's dating back toc October 1898 were
found dumped and unused in court 13,

Nebody within the court management
has taken ownership of PTS.
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PTS Category of Strengths Weaknesses
Office evaluation
Mitchells internal PTS The PTS office has been extended Exit interviews are not done because
Plain operations giving the staff much needed extra space | court orderlies do not bring prisons back
to do their work. o the PTS office before "loading” them

onto the trucks destined for prison.

Verification is done well. This is often
done in court when the prosecutors send | Cases are not routinely tracked by the
family of accused to the PTS office PTS office.

PTS First Appearance Reports are sent | There is poor supervision by PTS and
{0 court retatively early (16:00). SAPS of accused compliance with
reporting conditions.

Warrants of detention {(J7's), with
photo's printed on the hack, are produced
in the office and sent to court with the
FAR, except on Mondays.

The computer infrastructure for ECIS has
been instalied, change management
processes started and it will be installed
in March 1999.

The Witness Waiting BRoom is staffed
by a committed core of community
volunteers and a NICRQO social worker
and is widely used by witnesses as a
secure a safe environment in which to
wait for their court appearances.

The linkage of the PTS office to previous
record information contained in the SAPS
CRIM system has significantly impacted
upon bait degisions and assisted the
court.
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PTS Category of Strengths Weaknesses
Office evaluation
Mitchells Relations with | In addition to the volunteer programme in | There is a shortage of physical resources
Plain the community | the Witness Waiting Room, other forms from the police and, apart from the

and bodies
outside the
PTS office

of community involvement are also very
strong. As an iilustration, the communities
of Gugulethu and Nyanga complained
that they have been "deprived” of PTS
since cases from those police stations no
longer come to Mitchells Plain.

Support of PTS by the court staff are
very positive, The court has taken
ownership of PTS and integrated it into
court processes. The SPP and the court
administrator have played significant
roles in ensuring this successiul
integration.

There is excellent co-oparation with the
SAPS Local Criminat Records Centre
which supplies the previous record
information.

LCRC, little day to day involvement in
PTS by the SAPS.
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Westville prisoners awaiting trial from Durban Magistrate's Court
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Pollsmoor prisoners awaiting triat from Mitchelis Plain Magistrate's

i Court :
| @ 790
H @ i
3 ‘g 600 - ‘
‘5 B0
: B 400 4
; e 1
2 300 4 bail denied | |
o H
§ 200 - ‘
w100 - ,
. a2 o
: £ Juna  Aug Oct'97 Feb June Oct'98 Nov  Dec i
: z 97 or "9 98 ‘95 ‘98 ;
: {Start ;
: of i
; PTS)

Pollsmoor prisoners awaiting trial from courts other than 7
Mitchells Plain Magistrate’s Court

g

§ 4000 I

2 e Ta(t) V[ DU

2 |

z 200 - womri e 5

i 8 2500 [
i % 2000 - ey :
j 8 1500 - : 7 bail granted;fg
: 2 1000 | . B bail denied ||
; g 500 . i_
: E 0- J .
= Jung  Aug'97 Oct'97 Feb'98 June Oct ‘98 Mov ‘88 Dec '88 .

‘97 {Start ‘98

of

PTS) ?'

Fig A2: Profile of awaiting trial prisoners at Pollsmoor Prison in Mitchells Plain



