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FOREWORD LIGRARY

In 1997, a number of government departments were concerned about the country’s bail

system. The Minister of Justice, Dullah Omar, asked the Bureau of Justice Assistance,
a joint project of the Ministry of Justice and the Vera institute of Justice, to design and
implement a practical project to deal with the issue of bail as its first project last year.
At the same time, public pressure to make it more difficult for dangerous offenders to
be granted bail was growing and was fuelled by some high-profile cases. Because
courts do not keep detailed statistics about bail decisions, there was a need 1o begin
tracking these decisions to hold the justice system accountable and ensure mistakes
in bail decisions do not happen. As well, there was a need o keep witnesses and

victims better informed about bail decisions.

Equally important, there was a need to address the impact of poor bail decisions on our
already over-crowded prisons. The solutions needed to be long-term, structural and
sustainable. Tightening of bail legislation only addresses half of the problem — it does
not ensure that persons accused of petly offenses who are not a risk are not detained
unnecessarily. The Department of Justice needs to ensure that bail decisions do not
contribute to this problem. Bail is the entry point of the justice system — solutions
developed to speed up and improve bail decisions are likely to have a positive impact

on the entire judicial process.

Over the last year, justice and police officials and community structures have worked
hand-in-hand with the Bureau of Justice Assistance to identify obstacles in the bail
system, devise a system to make it work, and set up offices in the cells of three courts
to test the solution. Pre-trial Services is a national system to administer bail and serve
witnesses, but it derives its solutions from the day-to-day practices of the officials who

must use the sysitem.

Together, we are now measuring the impact of Pre-trial Services on bail decisions,
witness and accused appearance rates, and the profile of the awaiting trial population.
The Bureau of Justice Assistance has collected “baseline data” about bail decisions,
accused appearance rates, at our three pilot sites: Mitchells Piain court, Johannesburg

central Magistrates Court, and Durban Magistrates court. The profiles of the awaiting
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trial poputations in Pollsmoor, Johannesburg and Westville prisons were also collected.

This was the first-ever, scientific survey of bail decisions in the country,

The results of this study and the lessons learned in the subsequent design and
implementation of the first three pilot Pre-trial Services offices demonsirate the need
for a national bail administration system. This study is helping demystify the guestion
of bail, and to a lesser degree, the operation of South Africa’s criminal justice system.
As this report shows, increased use of supervisable bail conditions, granting of
affordable bail amounts and verification of information about accused persons can
improve both the fairmess and effectiveness of the administration of justice. Pre-trial
Services has shown good early resuits. The Bureau of dustice Assistance is still solving
some operational problems and routinising the collection of data at each site. We plan
to report on its impact later this year. Pre-trial Services is a local solution to a problem
of nationai concern — in iess than one year, three offices have been opened and an
extraordinary level of coilaboration has developed among justice, police, correctional
services, and community structures. If the easy successes can be sustained, it is likely
that Pre-trial Services will become integral to South Africa’s justice system in the years

ahead.

Michelle India Baird
Director, Bureau of Justice Assistance
16 September 1998
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EXECUTIVE SUMMARY

Aim of study:

This study was undertaken to provide a baseline for evaluating Pre-trial Services

currently in the demonstration stage in three courts. This study was conducted in the

criminal magistrates courts of Durban, Johannesburg and Miichells Plain. It was based

on first appearances in all criminal matters other than traffic cases. The samples

included both regional and district court matters, after hour and normal hour matters,

accused persons both in custody and not in custody and both juveniles and aduits. In

total, 7 188 people from the three courts were included in the study.

Key findings of this report include:

1.

10.

In the combined sample of accused from the three courts, 50% of accused are
25 years or younger, 88% are male and less than 50% are employed.

The vast majority of accused persons (96%) are arrested before their
appearance in court.

Police warning and police ball is used far less than legaily permitted and hence
approximately 80 - 90% of accused are in custody at first appearance.

Most accused in all three courts (65 - 80%) are charged with non-violent crimes.
Property related crimes predominate in Durban and Johannesburg.

Theft is the most frequent main charge in all three courts, although it does not
apply to the majority of accused.

Between 50 and 80% of accused in all three courts are either released on
warning or granted bail at first appearance.

The minority of accused who can afford a lawyer at their first appearances have
more chance of being granted bail and less chance of being denied bail than
unrepresented accused.

None of the three courts appeared to be significantly more lenient in their after
hour bail decisions.

Bail amountis in Johannesburg are significantly higher than Durban and Mitchells
Plain.

Less than half of the people in Johannesburg and Mitchells Plain and 76% of
accused in Durban were able to pay their bail at court. Those who could not pay

were sent to await trial in prison.
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1.

12.

13.

Fewer than 0.5% of accused released on warning or balil in all three courts were
ordered to comply with special conditions, such as reporting to a police station.
Most accused who are released on warning or bail return to court. In
Johannesburg and Mitchells Plain, 93% of accused who are not in custody
appear in court when expected.

The results strongly indicate that some courts are generally stricter than others
are in their bail decisions. In fact, an accused’s bail decision and bail amount is
more dependent on the court making the decision than on the charge against
them or their employment status or income. The precedents within each court
with regard to bail decisions may have more impact on court decisions than on

the individual circumstances of the accused person.
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INTRODUCTION

{Crime is perceived by many to be the biggest challenge to civil order and democracyl
in South Africa. It is therefore understandable that the release on bail of a person
accused of murder, rape, car hijacking or ancther viclent crime often evokes
widespread public outrage. One well-publicised example is the case of Dan Mabote.
According to the prosecutor, Mabote was "accidentally” released on bail in December
1996 while facing a charge of raping a seven-year-old girl, Mamokgethi Malebane. He
was [ater convicted of abducting and murdering the girl, while out on ball, 1o prevent her

from testifying against him.

Mabote's case helped to fuel public perception that the bail law was inadequate’ which
led to controversial amendments to the law? The South African Human Rights
Commission and human rights advocates contended that the restriction on bail for
certain crimes, contained in the amended law, may undermine accused persons’
constitutional right to be presumed innocent. Others felt that a tightening of the bail law
was both appropriate and necessary. However, the debate around this legisiation was
largely either academic in nature or based on emotive arguments. Few statistics on
actual bail decisions could be used in the debate because statistics on bail decisions
have, up to now, been unreliable and speculative. Although there have been other
reports on bail®, they were based on anecdotal observations of a few cases rather than

a quantitative study of a large, representative sample of cases.

This report is the second in a series about Pre-trial Services.* This research is the first
known scientific study of bail decisions in South Africa and will be used {o measure the
impact of Pre-trial Services. With the general scarcily of reliable statistics regarding

South African courts, information contained in this report may assist policy makers,

! Schonteich, M., disputed that the 1995 bail law was inadequate and tlamed problems such as the Mabote case on improper
implementation of the law. His views were published in “The story of a good faw, iis bad apglication, and the ugly results. A
palicy briefing and analysis of the South African bail law (Act 75 of 1985), and its inadequate application due to an inefficient
criminatl justice system.” Spotlight. Number 1/87. July 1957. SA institute of Race Relations.

2 The Criminal Procadure Second Amendment Act No. 85 of 1997, The changes brought about by the law are discussed in
more delail betow.

3 For example, refer to the Nationa! Crime Prevention Strategy {NCPS) report entitled the Administration of Bail Legislation: A
Frefiminary Investigatic n prepared by the "Baif Administration” Task Team for the NCPS.

* In November 1897, the BJA released a report on bail decisions in Mitchells Plain court, The Mitchells Plain report is
consolidated here with similar information from Durban and Johannesburg, allowing a comparisen of the three sites.
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INTRODUCTION

Crime is perceived by many to be the biggest challenge to civil order and democracy'
in South Aifrica. 1i is therefore understandable that the release on ball of a person
accused of murder, rape, car hijacking or another violent crime often evokes
widespread public cuitrage. One well-publicised example is the case of Dan Mabote.
According to the prosecutor, Mabote was "accidentally” released on bail in December
1996 while facing a charge of raping a seven-year-old girl, Mamokgethi Malebane. He
was later convicted of abducting and murdering the girl, while out on bail, to prevent her

from testifying against him.

Mabote's case helped to fuel public perception that the bail law was inadequate' which
led to controversial amendments to the law?. The South African Human Rights
Commission and human rights advocates contended that the restriction on bail for
certain crimes, contained in the amended law, may undermine accused persons’
constitutional right to be presumed innocent. Others felt that a tightening of the bail law
was both appropriaie and necessary. However, the debate around this legisiation was
largely either academic in nature or based on emotive arguments. Few statistics on
actual bail decisions could be used in the debale because statistics on bail decisions
have, up to now, been unreliable and speculative. Although there have been other
reports on bail®, they were based on anecdotal observations of a few cases rather than

a quantitative study of a large, representative sample of cases.

This report is the second in a series about Pre-trial Services.* This research is the first
known scientific study of bail decisions in South Africa and will be used o measure the
impact of Pre-trial Services. With the general scarcity of reliable statistics regarding
South African courts, information contained in this report may assist policy makers,

! Schonteich, M.,, disputed that the 1895 bail law was inadequate and blamed problems such as the Mabote case on improper
implementation of the law. His views ware published in "The story of & good {aw, its bad application, and the ugly resulls. A
policy briefing and analysis of the South African bail law (Act 75 of 1935), and its inadequate application due to an inefficient
criminal justice system." Spotfight. Number 1/97. July 1957, SA Institute of Race Relations.

2 The Criminal Procedure Second Amendment Act No. 85 of 1997, The changes brought about by the law are discussed in
more detail below.

3 wor example, refer to the Nationa! Crime Prevention Strategy (NCPS8) report entitled the Adminisiration of Bail Legisiation: A
Preliminary Investigatio n prepared by the "Bail Administration” Task Team for the NCPS,

“ In Novemnber 1997, the BJA released a report an bail decisions in Mitchells Plain counl, The Mitchells Plain report is
consolidated here with similar information from Durban and Johannesburg, allowing a comparison of the three sites.
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parliamentarians, court managers and civil society undersiand the operation of the
criminal justice system.

Bail law

Bail is a device used 1o balance two competing principles in criminal justice: (1) The
interests of society in ensuring that accused persons stand trial while the community is
kept safe from dangerous suspects; and (2) the right of the accused to be presumed
innocent untit proved guilty. Important court decisions set out some key legal principles
regarding bail. One such decision states that "la]n accused person cannot be kept in
detention as a form of anticipatory punishment”.” Case law also states that a bail
amount “must not be so high as to be beyond the resources of the accused, but not so
low as to make its possible forfeiture a prospect which the accused can contemplate
with easy resignation™.® Most of South African bail law is set out in legislation, which is,

in turn, subject to various provisions of the Constitution.

1995 bail law
The 1995 bail legislation, which brought about significant change to bail law’, is
applicable 1o the cases in this report. The court deciding the question of bail must

balance the interests of justice® against the rights of the accused®. The Criminal

Procedure Act™ provides detailed lists of 33 factors'’ that should be taken into account

by the court in trying to achieve this balance.

in weighing up the interests of justice, the court must consider:

1. the propensity of the accused to endanger the safety of the public or any

particular persons or commit a serious (Schedule 1) offence;™

5 Mahomed AJ (as he then was) in 8 v Acheson 1891 (2) SA 805 (NM) at 822, Justice Mahomed's judgemet then speit out
numerous faciors which should be taken into account in deciding bail. Those factors formed the basis of the 1995 bail law, set
out below.
5 5 v Acheson 1591 (2} SA 805 (NM) at B23. See also § v Budiender and Another 1973 (1) SA 264 (C) at 268 F and S v Ho
1979 (3} SA 734 (W) at 739 D-E and other authorities cited therein.
7 Act 75 of 1995 changed the law to bring it info line with the 1893 Interim Constitution which provided for the right of an
accused person to be “released on bail uniess the court finds that it is in the interests of jusiice that he or she be detained”.
This 1985 amendment came into effect in Saptember 1985,
% Sub-gections 60(4) - (8)
® Sub-section 60(8)
% Act No. 51 of 1977. Appendix XX ssts out section 60 of this Act and the relevant schedules. Note that this version of the
Act includes the 1397 amendmen!s, as indicated, which came into effect after the data in this report were collected.
T rhis is not a closed list and the court may take into account "any other factor which in the opinion of the court should be
taken into account”, The 1987 bail law adds an additiona five specific factors.

taking into account the accused's previous criminal record; degree of violence implicit in the charge against the accused;
threats of violence by the accused; disposition te viclance; elc.
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2. the likelihood that the accused will not stand trial;"

3. the likelihood that the accused will intimidate witnesses or conceal or destroy
evidence;"* and

4, the likelihood that the accused will undermine the objectives or the proper

functioning of the criminal justice system.*®

In weighing up the rights of the accused the court must consider:

1. the period which the accused has been in custody;

2 the probable period of detention until trial;

3. the reason for the delay in the finalisation of trial;

4. any financial loss the accused may suffer owing to his or her detention;

5 any impediment to the preparation of the accused’s defence which may be

brought about by the detention of the accused; and

6. the state of health of the accused

Where a person is accused of committing certain serious violent crimes, defined by
schedule 5 of the Act (appendix A), then they must prove to court that the interests of
justice do not require their detention in custody. Schedule & offences include murder
involving the use of a dangerous weapon, rape, robbery with aggravating circumstances
and robbery of a motor vehicle. An accused also bears this onus if he or she is out on
bail for a Schedule 1 offence and is then charged with committing another Schedule 1

offence.

1997 bail law
A 1997 amendment now makes it more difficult for people charged with serious crimes
to get bail. Among the changes is that persons alleged to have committed certain

categories of murder, rape and robbery will now be denied bail uniess they can prove

13 taking into account the accused’s emotional, family, communily ties; employment; assels held by the accused; the
accused’s means to travel; the extent to which the accused can afford {o forfeit the amound of bail which may be set; the
seriousness of the charge; the strength of the state's case; the punishment which is likely o be imposed in the eventof a
conviction :

¥ taking into account whether wilnesses have made statements; the extent to which the investigation is compieted; the
relationship of the accused to the witnesses; the effectiveness and enforceability of bail conditions prohibiting communication
between the accused and wilnesses; and the ease with which evidence can be concealed or destroyed

s taking into account whether the accused has supplied false information during arrest or bail proceedings; whether the
accused is in custody on another charge or on parole; and any pravious failure by the acocused to comply with bail conditions
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that there are "exceptional circumstances”. Extracts from the legislation, including the

1987 amendments which came inlo effect in August 1998, are in Appendix A.

Asthe data presented in this report were collected befere the 1897 amendment became
operational, this study should provide a useful benchmark to measure the effects of the

1897 amendment.

What is Pre-trial Services?

This study was undertaken to provide a baseline for evaluating PTS currently in the
demonstration stage in three courts. PTS provides the court with a report for all adult
accused in custody, containing verified information about the accused’s community ties,
employment, previous convictions, and other information needed for a bail decision.
This information enables the court o make more appropriate bail decisions which
should mean thati high-risk, dangerous and repeat-offenders are detained while awaiting
trial. More appropriate bail decisions should also mean that low-risk, petty, first time
accused are released from custody. In order to facilitate this release, the PTS project
attempts to strengthen supervision of bail conditions as a viable alternative 1o money-

based bail.

The BJA expects that this will change the profile of the awaiting trial prison population,
reducing the proportion of people held in prison because they cannot afford {o pay their
bail. A move away from mongy-based bail towards release on warning with reporting
conditions would also reduce the economic injustice of incarcerating poor people, who

should be released, but cannoct afiord to pay bail.

PTSis operating in Mitchells Plain (since August 1997), Johannesburg (since November
1998) and Durban (since May 1898). it will be extended to a further two sites under the
auspices of the BJA and the Depariment of Justice (DOJ).

Measurement of PTS impact

In order to demonstraie the effectiveness and measure the impact of the project a
number of key indicators are monitored. As a basis for comparison, baseline data were

collected in each court before the PTS offices became operationai. The impact data will
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later be compared with these baseline data. The eventual decision by government on
how far to extend PTS to other courts in the country will be based upon the measured
impact of the demonstrations. This demonstration project approach also facilitaies the
recording of the actual costs of the new system rather than an estimated projection.
This will enable the Department of Justice to weigh up the real financial costs against

the measured benefits to the administration of justice.

Study sites

South African criminal courts are divided into High Courts and Magistraies Courts.
Magistrates Courts hear more than 20 percent of all criminal cases and are, in turn, split
into Regional and District courts. The more serious cases are reserved for the Regional
courts which have wider sentencing powers than District courts. District courts may hear
all cases except treason, murder and rape. All criminal cases can be tried in the
Regional Magistrates Courts, except treason which can only be tried in the High Court.'®
In larger, urban districts the District Court may decentralise into branch courts located

in different parts of the city.

For this study, one court was selected from each of the three largest cities in South
Africa. In Durban and Johannesburg the central courts were selected while in Cape
Town the court servicing the nearby residential area of Mitchells Plain and surrounding

townships was chosen. A brief description of each of the study sites follows.

Durban

Durban is Africa’s busiest port city, set on the east coast of South Africa and has a
population of 3.2 miliion. The Durban magisterial district is bound on the east by the
Indian Ocean and the towns of Pinetown to the west, Amanzimtoti to the south and La

Lucia to the north.

The court system in Durban is far more centralised than other South African cities and
has fewer branch courts than Johannesburg, for example. There is only one branch

court in Wentworth and one in Amanzimtoti, both within the district of Durban. Neither

'® Section 89, Magistrates Court Act No. 32 of 1944,
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of these courts have regional courts. Thus all regional court cases in the district are sent
to the central court. All after-hours baii applications from the entire district, including
Wentworth and Amanzimtoti, are heard in the Durban court.” Durban also hears
regional cases from one court outside the district of Durban, Chatsworth. A small
number of specialised cases, including child abuse matiers, from other surrounding
districts are also sent to Durban court. Durban has 16 regional and 15 district criminal

magistrates courts.

Johannesburg

Johannesburg is the economic capital of South Africa. The study was conducted on
cases from Johannesburg's central magistrates court. This court generally only hears
cases emanating from central Johannesburg.™ This area covers 29.4 km® and
comprises 80% Central Business District (CBD), 15% residential and 5% industrial land.
in 1993, the residential population was an estimated 110 000 which increased to 2

million during work hours.™®

The district of Johannesburg has one central and six branch courts.*® Compared to
Durban court which is highly decentralised, cases are divided up between the central
court and the branch courts based on: the place where the crime is allegedly committed,
whether the case is for a regional or a district court; the age of the accused; whether the
appearance is after hours; and whether the accused was arrested by a centrally located
special police unit.?' The Johannesburg central magistrates court complex has 14

regional and 9 district criminal Magistrates Courls.

7 sansom, Ray (Burban Senior Public prosecutor: Legal / administrative management, Durban Magistrates Court} 1898-08-
05. Personal communication.
This area is defined as the jurisdiction of the Johannesburg central police siation.
? Terblanche, Const (Communications officer, SAPS). 1998-05-04. Personal communication.

The branch courts all fall within the Johannesburg magisterial district but the district is subdivided, according te police
station jurisdictions, as fallows: (1) Hillbrow court covers the residential area of Millorow ang all the areas north up to
Randburg. (2) Jeppe court jurisdiction extends east up to Bediord View. (3} Booysens court extends south up to
Baragwanath. (4) Brixton court’s jurisdiction includes Mayfair (5) Newlands and (6) Soweto courts cover each of those
residential areas.

M van Wylk, Ao (Johannesburg Senior Public Prosecutor, Johannesburg Magistrates Court), 1998-G4-30. Personal
communication. The Johannesburg central magistrates court deals with the following cases: (1) All regionai and district court
matters in the Johannesburg central area, comprising mainly the CBD; {2) Regional court matters from Brixton, Newlands and
Booysens, as these three branch courls do not have ragional courts themselves; (3) All juvenile cases from the magisterial
district including all branch courts except Sowsto and Hillbrow,; (4) All after hours cases in the entire magisterial district
including all branch courts; and (5) All cases assigned 1o the special police unils based at the Johannesburg Central police
station. Thesa special units are SANAB (SA Narcotics Bureau), fraud branch, child protection unit, syndicate crimes unit,
commercial erime unit, robbery reaction, and gold and diamond unit. A# persons arrested for committing one of these crimes
anpear in the Johannesburg central court even when the olfence was allegedly commitied within the jurisdiction of one of the
hranch courts. An exceplion to this is Soweto which has its own compliment of all special police units except Commercial
crime unit (which account for very few cases}.
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Mitchells Plain

The Miichelis Pléin court serves a population of approximately one million people in a
mainly residential area of 45 km?, approximately 25 km south-east of Cape Town. The
court is in an area known as the Cape Flats, notorious for gang activity. As a
consequence of apartheid Group Areas laws, this area is divided into the mainly
Coloured residential area of Mitchells Plain and the African townships of Guguletu,
Nyanga, Cross Roads, Khayalitsha and Phillipi. This is largely a working class
community with a high unemployment rate and large informal seitlements.

The court deals with all cases in the magisterial area of Mitchells Plain and does not
hear cases from other areas. Unlike Durban and Johannesburg, Mitchells Plain does
not have any branch courts. The Mitchells Plain court has 2 regional and 9 district

criminal Magistrates courts,
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METHODOLOGY

This study is based on first appearances in all criminal matters other than traffic cases.
It was conducted in the criminal magistrates courts of Durban, Johannesburg and
Mitcheils Plain, the sites of the first three PTS demonstration projects. The samples
were based on all persons who had a first appearance in each court over a defined
period which ranged from eight to nine weeks. The samples included both regional and
district court matters, after hours and normal hour matiers, accused persons both in
custody and not in custody and both juveniles and adults. In iotal, 7 188 people from

the three courts were included in the study.

Daia samples

The Durban sample of 3 147 accused persons was collected over two weeks in
November and December 1997 and six weeks in January and February 1998. The
pericd over December and early January was excluded because of the atypical profile

of cases and the altered functioning of the court during the holiday season.

The Johannesburg sample of 1 718 accused people was collected from 18 August to
10 October 1997, in Johannesburg, one after hours case comprising 282 accused
persons was excluded from the sample. It was anomalous because of the very large
number of accused persons. Inclusion of the case would have resulted in substantial
skewing of the daia particularly for after hour cases where only 442 other persons were

recorded. The case was therefore omitted from all analysis.

Information about 2 323 accused persons who appeared for the first time in Mitchell’s

Plain Magisirates court was coliected over nine weeks commencing 19 May 1997.

A data collection audit was done in each court and the relatively small undercount of
cases was adjusted, where necessary. More detailed notes on the data sampling and

collection audits are contained in Appendix B.

2 The case was recorded on 25 August 1997, The same atlributes were recorded for sach of the accused: the charge was
trespassing, the appearances were after hours, all were in custody at first appearance, unrepresented and the ball decision
was postponed to an unrecorded date. Age and sex of the actused were not recosded. The case numbers for the accused
were B/4697/97 to 514704/97.
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in all three courts samples were taken of PTS interviews shortly after the siart of the
project in each court. The interview forms provided data on the employment status and
income of the accused. The information supplied by the accused was, as far as
possible, verified by the PTS staff with the employer or other references supplied by the
accused. The randomly selected samples comprised 250 accused in Durban, 553 in

Johannesburg and 935 in Mitchells Plain.

Indicators measured
A range of indicators, designed to measure the impact of PTS, were recorded and are

analysed in this report. They include:®

° bail decision;

° bail amount;

° use by the court of special bail conditions; and
° failure {0 appear raie.

Data collected about each accused person and which were used to interpret the above

indicators are:

@ age;

° gender;

° main charge and number of counts;

a the court which made the bail decision;
° legal representation;

° income;

° detention status;*

o employment status;

° income; and

° ability to pay bail.

% The prison population profile is also used as an indicalor and these resulls are comained in a separate report.
This is the status of the accused before their first court appearance. If the accused is not in custody then they have either
been released on palice bail or warning or they have been summonsed.
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Bail decisions are reported under the four categories of (1) released on warning,®
(2) bail granted,® (3) bail denied® and (4) other. “Other” comprises cases where:
(1) the bail decision was postponed for a formal bail application;

(2) the case was transferred to another court for a decision;

(3)  awarrant of arrest was issued because the accused failed to appear;
(4)  the case was finalised by conviction and sentencing;
(5)  the case was finalised by withdrawal of ail charges; or

(6)  the case was finalised by being siruck off the roll.

Data collection

The data were collected by court officials assigned full-time to the project under the
direct supervision of legally-qualified project planners and the Director of Research from
the BJA. Information was obtained from the original court charge sheets and court
books and then recorded on data sheets like the one in Appendix C. Audits were done

at each stage of the research process o ensure reliability of the results.®

The data reported here are from the "first appearance” of the accused person in each
new case.” The data were recorded for individual accused persons rather than per
case. While court records are normally based on cases, a number of accused persons
may appear in the same case. However, the circumstances of each accused may differ
and hence the bail decision of the court in respect of different accused people in a

single case often varies. Only main charges are reported. Some accused persons had

# Released on warning includes

(1) juvenile accused who were released intg their parents custody:

(2 accused who were released by the court without having to pay bail (waming); and

(3} accused who had previously been granted bail by the police {police bail) and where this bail is then extended by the
court.

Al accused persons in this category of decisions are immediately released from custody.
% pait granted means that the court has decided 1o make the release of the accused conditional upon the payment of money.
Note that ths accused is nat necessarily released from custody when bail is granted. Often the accused cannot afford to pay
bail immediately or at all. In such cases, the accused is taken to prison untii their bail is paid or the case is finalised.
7 Bail denied means that the accused is remanded in custody until the case is finalised and any subsequent prison sentence
is served or until the bail decision is changed by court. The accused can bring a new bail applicalion before the same
Magsirates Court which denied bail if circumstances change or they can appea! the denial of bail to the High Court,

® These included checks fo measure undercounting of data, acouracy of recording on data sheets by court personnal and
accuracy of data capture into the comguter. A lengthy and thorough auditing process was essentiai due 10 different
conventions used by courts in recording information and the large number of staff involved in data collection. As far as
possibie, inconsisiencies in the data were identified and rectified.
" it is of course likely that some of these people will have appearad previously in oither matters. Despile this, the appearance
is still regarded as a fisst appearance.
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more than one charge against them. In such cases, the most serious charge was

considered the main charge.*

These data are not the same as arrest data. They exclude cases where the Senior
Public Prosecutor decided not to prosecute (nolle prosequi). Such cases were not
recorded as a first appearance and are hence missing from these statistics. This
happens, for example, when there is insufficient evidence to proceed or where a

prosecution would not be in the public interest.

Not every type of data could be recorded for every accused person. For example, for
some people the main charge was not recorded although other information such as the
bail decision was recorded. Thus the total number of accused persons for which data
was recorded differs between the various data types and is invariably less than the
sample size for that court. The report therefore states, in every figure and table, the total

number of accused persons for which data of that type was recorded.

Statistics

The median is used often in this report. This is the middle value of a data set and is
better than the mean (average) to describe statistically skewed data. For example, few
very high bail amounts would have disproportionately affected the average bail and
hence the mean would not have been a iair refiection of the most common bail
amounts. Analysis of variance {ANOVA) and ad hoc comparisons of means were

performed. These were done on the software package Statisica version 5.0.

Crime classification
The charges were categorised according to criminology classification methods used

internationally® and is compatible with the reporting format used by the South African

 This methodology inevitably ermphasises more serious charges at the expense of less serious charges. However, this effect
is expected to be relatively minimal because a very low number of people had more than one count against them at first
gppearance.

¥ Bureau of Justice Statistios. March 1998. Compendium of Federal Justice Statistics, 1952, US Depariment of Justice, Office
of Justice Programs. NCJ-18008B8. Available on line 1998-04-15: [hitp:/fwww.ojp.usdof.gov.bis]; Povey, Prime, Taylor. 7 April
1998, Notifiable Offences England and Wales, 1597, Avatllable on line 1998-04-15:

[hitp:/fwww homeoffice.gov. uk/rsdisb788/pdf}
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Police Service (SAPS).* Each charge was placed into one of the following five crime

categories:

° violent;

° property;

o drug related;

o firearm related; and
° public order

The number of accused persons with & charge in each category was expressed as a
percentage of the total number of accused persons for each court. Some charges
potentially fit into more than one category, for example robbery is both violent and
property related. However, only one category was chosen for each charge and this
selection, where possible, was based on international practice (robbery is accordingly
classified as a violent crime). Specific classification used for each charge is given in
Table A1.

Specific offences

Some crimes are contained in statutes passed by Parliament but most crimes that
people are charged with in magistraies courts are South African comimon law offences.
South African common law was inherited from Roman Dutch law and this is “unwritten”
law. Crimes such as murder, rape, robbery, assault and theft are not contained in a
criminal code as they are in America and continental Europe. Instead, such crimes are
defined in a rich body of court decisions which evolived, over centuries of jurisprudential
history, into a coherent system of legal principles. As with all legal systems, the South
African common law sometimes defines crimes differently to popular understandings
of the terms and this should be recalled when reading this report.® Definitions of the

most frequent crimes are set out in Appendix D.

32 Grime Information Management Centre, SAPS, 1997-11-28, The Incidence of Crime January to September 1997,

For example, the definition of "robbery” is sufficiently broad o oulaw the medern scourge of car hijacking and for this
reason there is no separate crime of “car hijacking". Likswise, "shoplifting” is just another way of stealing and legally this falls
under the crime of “theft". Popufar definitions are sumetimes broader than the fegal definition. For example, most peopla may
describe burning somebcedy’s motor vehicle as “arson”. However, the faw reserves this crime for houses and other immovabie
property. {instead, burning a car could be the crime of “malicious damags to propenry”.)
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RESULTS AND DISCUSSION

Profile of accused persons

A typical accused person in South African Magistrates courts is young, male,
unemployed, or if employed earns litile, and has no legai representation at their first
appearance in court. The age, gender, employment level, income and legal
representation of accused persons in the three study sites are discussed in more detall

below.

Age

Most accused were teenagers or young adults. More than 50% of accused at all three
study sites were 25 years old or less. On average, 25% were younger than 20 years old
with some as young as ten. Durban was the most youthful of the three courts with 32%
of accused younger than 20 years old, compared with 20% in Johannesburg and 15%
in Mitchells Plain. The graph (Figure E1) depicting the ages in Durban peaks
dramatically at 18 years of age whilst Johannesburg and Mitchells Plain show a greater
spread in the ages of accused between 16 and 30 years of age with a more gradual
decline in numbers of accused as age increases. The age pattern of female accused
persons is generally less obvious, possibly as a resuit of the smaller sample size
available in the study. Appendix E sets out the age and gender profiles for all three

courts.

Gender

As expected, a significant majority of accused persons were male. In the combined
total for all three courts, 88% of accused persons were male and 12% were female.
There was little difference between the three sites regarding gender composition (the

proportion of males ranged from 87 to 90%).
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Income

Across all three courts, relatively few accused persons claimed to be employed and the
median incomes of those who were employed placed them towards the lower end of the
socio-economic spectrum.®* The employment level ranged from 39% to 53% in the
three courts. This is lower than compared with the nationat employment rate of 78% for
males.* The median incomes of the employed accused persons ranged from R1200

to just over R1500 per month (see Table 4, page 47).

Legal representation
The majority of accused persons in Durban and Johannesburg® did not have any legal

representation at first appearance. Only 14% of people in Durban and 35% in
Johannesburg were represented by lawyers at their first appearance before court (see
Table 1). All of these lawyers in Durban and 98.8% in Johannesburg were private
attorneys rather than counsel provided by the state, such as Legal Aid or Public
Defender atiorneys. Accused who are unable to afford their own lawyer are usually
informed for the first time by the magistrate at their first appearance of their right to
apply for legal representation at state expense. This is also generally their first practical
opportunity to make application for such legal assistance, As most accused persons are
unable to afford their own lawyers, most accused persons are unrepresented at first
appearance. The general lack of representation at first appearances is significant
because this is when the crucial bail decision is generally made. See below for the

influence of legal representation on the bail decision.

4 The employment level and incomes of accused people were oblained from a sample of PTS interviews, conducted by bail
officers, in the three courls, Each accused was asked if they worked and if so delails of their work and their incomes were
recorded. The PTS office then phoned the employer lo verify this information for the First Appearance Report which was provided
to court. Although these data were obtained after the PTS project began, there is uniikely to be a significant difference in the
employment and income profile of accused persons bsfore and after the PTS projects began in each court.

% According to the 1995 October household survey {statistical release P0317) published in Statistics in brief RSA. 1597. Central
Statistics, Table 10.2. The male amployment rate was used in light of the gender profile of accused persons.

s Unfortunately no reliabie legal representation data for Mitchells Plain were available. However, data recorded for Durban ang
Johannesburg is consistent with observations made at Mitchells Plain court.
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Table 1 Legal representation in the Durban and Johannesburg Magistrates courts
at first appearance.
Durban Johannesburg
n 2402 1604
Represented (%) 14 35.4
Unrepresented (%) 86 64.6
Total (%) 100 100
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Volume of accused persons

Numbers of accused persons

The total number of persons appearing in the Johannesburg Magistrates Court seems
relatively low. An average of only 256 persons per week had first appearances during
the eight-week study (See Table 2). By comparison, Mitichells Plain Magistrates Court,
with fewer courts, staff and resources had an average of 271 new accused persons per
week. The relatively high average number of 448 accused first appearances per week

in Durban is consistent with the more centralised nature of Durban court. See table 2.

Table2 Average number of first appearances per week. This is expressed as both
the number of accused persons and the number of cases per week for
Durban, Johannesburg and Mitchells Plain courts. These data are
adjusted for sample undercount. The ratio of number of accused persons
to number of cases is also given.
Average number of first appearances per
Court week accused cases
accused persons cases
Durban 4482 3440 1.3
Johannesburg 25g° 194° 1.32
Mitchells Plain 271° 208° 1.3
Notes:

2 Adjusted for 12.3% undercount (multiplied by factor of 1.14).
® Adjusted for 15.8% undercount {multiplied by factor of 1.19).
¢ Adjusted for 5% undercount (muttiplied by factor of 1.08).

Johannesburg does have a large number of branch courts which deal with many of the
first appearances in the magisterial district. Howevet, this does not fully account for the
lower than expected number of criminal cases in the city. The central court deals with
all matters in the central business district of a large city which is notorious for a high
crime raie. In addition, the court deals with all juveniles in the district and regional court
matters (more serious cases) from a number of the branch courts. All cases assigned
to specialised policing units are also prosecuted in the central court even if the arrest

occurs within the area covered by one of the branch courts.”

97 Ses note x.
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Ratio of accused persons 1o cases

Most cases in all three courts have a single accused person. In both Durban and
Johannesburg, 80% of cases have a single accused while in Mitchells Plain the
proportion is a very similar 82%. The ratio of accused persons to cases in the three
couris is constant at 1.3 (see Table 2). This knowledge may be helpful to researchers
and administrators needing to convert from siatistics expressed in number of cases to

number of accused persons, or vice versa,

Number of counis at first appearance

The overwhelming majority of accused people have only one count againstthem at first
appearance. A single count was recorded for 92% of accused persons in Durban and
97% in Johannesburg® at first appearance.® it is important to remember the distinction
between charges and counts™ and that these data reflect the latter. The total number
of counts was not measured in Mitchells Plain. The statistical significance of this is that
there will be very little difference between the main charge data reported in this report

and the profile of all charges in court (including secondary charges).

Detention status at first appearance

The Criminal Procedure Act lays down four methods of securing the attendance of an
accused in court for the purpose of standing trial: (1) arrest, (2) summons, (3) written
notice and (4) indictment.*' After arrest, an accused may either be held in custody until
their first appearance in court or, under certain circumstances may be released by the
police before their first court appearance. The police have the power to release people,
arrested for certain scheduled offences®, either on police warning or police bail. As an
alternative to arrest, the prosecutor may issue a summons to an accused and require

them to appear in court. A written notice can be issued by a peace officer but only for

38 This wag calculated for those accused where a total number of counts was recorded in the cour book. In Johannasburg,
the fotal number of counts was recorded for 1694 accused while no record was found for 24 accused persons,

Buis possibie that the state may add charges and / or counts against an accused after first appearance and befora he or sha
is asked !0 plea at the commencement of the trial. Thus the proportion of accused persons actually tried with only one count is
likely to be lower than the statistic for first appearance,

% The charge refers 10 a type of crime {for example theft, fraud, murder, etc.), while the number of counts sefers to the number
of times the particular crime was allegedly committed. For example a mass murderer, who commits ne other erime, will be
charged with one charge (murder) and a number of counts. A person who rapes and murders a woman will have twe charges,
each with one count and thus a lotal of two counts. Where somebady appears with alternative charges (for example "dealing in
dagge, alternatively pessession of dagga”) then this is regarded as one count.

' gection 38 of Act 51 of 1977.

92 part 1l or 11l of Scheduls 2 of Aot 51 of 1977. See Tabie XX for alist of charges that are eligible and ineligible for polics bail
or police warning.
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minor offences that will incur a limited fine, An indictment is only used in matters before

the High Court and is therefore not relevant to the Magistrates Court cases in this study.

The detention status of each accused at their first appearance is a measure of the
method used to secure the atiendance of the accused at court. The resulis for Durban

and Johannesburg are set out in Figure 1.4

. b police SUMIoNS
sum b y
| pohc'e T”S [ warning-, 4%
! warning—, 3% ! a5 ;
N 9, ‘A\ . i s
; o | police bail
ipolice bal 39 e
C 1% i
? 5
in custody
in custody 87%
79% I
|
Durban } Johannesburg
H - S,
Figure 1 Detention status at first appearance in Durban and Johannesburg

courts. The number of accused in each category is expressed as a
percentage of all accused whose detention status was recorded.
Durban n=2717; Johannesburg n=1833.

The vast majority of accused persons are arrested before their first appearance in court.
Only 3 to 4% of accused persons in Durban and Johannesburg were summonsed 1o
court and no use of written notices was recorded.** Most people were brought to court
in custody as the police seldom released people on police bail or police warning after
arrest. In Durban, 79% and in Johannesburg 87% of accused persons were in custody

at the time of their first appearance in court. See Figure 1.

Police warning and police bail is used far less than legally permitied. The police were

allowed to release 32 to 36% of accused before their appearance in the three courts.

4 Unfortunately, thess data were nol collscled for Mitcheils Plain court,

44 The non-use of writtan notices is no! surprising given that the more serious nature of the charges in this study would
preciuds its use. Such notices are primarily used for minor traffic offences which were exciuded from this study.
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(This calculation is based on the nature of the charge and is set out at the foot of Table
F1.) However, only 18% of accused in Durban and 9% in Johannesburg were released

on police bail or police warning (see Figure 1).

Criminal charges

Crime categories

Durban and Johannesburg courts are dominated by property relaied charges and have
iwice as many, as a propotrtion of their totals, than Mitchells Plain court. By contrast,
Mitchells Plain court generally has a greater proportion of vioclent, drug-related and
firearm-related charges than the other two couris. The occurrence of public order
related charges is not significantly different between the three courts. Every criminal
charge is divided intc cne of these five categories (See Table F1). Figure 2 compares

these categories of crimes for the three courts.

Page 27 of 91



BJA Report No.2

70

60

30

20

Percent of total main charges (%)

10

proparty violent drug public order firearm

| g Durban o Johannesburg i Mitchells Plain ;

Figure 2 Classification of all accused persons by type of charge in Durban,
Johannesburg and Mitchells Plain Magistrates courts. Crime categories
of violent, property-related, drug-related, firearm-related and public order
are used and expressed as a percentage of the total recorded charges for
each court. Actual numbers and detailed classification of each charge is
contained in Table F1. Durban n=2982; Johannesburg n=1696; and
Mitchells Plain n=2282.

Durban and Johannesburg courts have more property related crime than any other
category while Mitchells Plain court has less property related crime than violent crime.
Non-violent crimes against property account for 62% of Durban court and 60% of
Johannesburg court main charges, compared with only 29% in Mitchells Plain
Magistrates court. Crimes falling under this category include theft, housebreaking with
intent, fraud, forgery, and possession of goods suspected to be stolen® but excludes

robbery. Of these offences theft is by far the most frequent.

4 For a full list of property related charges see Table A1 and see the methodalogy for more information on the classification
methad,
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A possible explanation for the preponderance of property crimes in Durban and
Johannesburg court is that the areas served by these courts are more economically
active than Mitchells Plain. They are both busy commercial cities whereas Mitchells
Plain is mainly residential. Mitchells Plain has a lower socio-economic status than the
other two jurisdictions and this may mean that there are fewer targets for property crime

in Mitchells Plain, relative to Durban and Johannesburg.

Violent crime is the largest category of crime in Mitchells Plain court but the second
largest category of crime in the Durban and Johannesburg courts. In Mitchells Plain,
35% of accused people are charged for violent crimes but in Durban and Johannesburg
courts these types of offences account for only 20% and 24% of all charges respectively
(see Figure 3 and Table F1). Higher levels of violent crime in Mitchells Plain may be
associated with gang activity, for which the area is notorious. However, it is not possible
to draw this conciusion from the recorded charges because in law there is no separate
“gang-related” crime. For example, if a gang member is accused of murder then they
will be charged with the same crime (murder) that a non-gang member would be

charged with, if so accused.

Mitchells Plain court deals with significantly more non-violent firearm related offences
than Durban and Johannesburg. Mitchells Plain has five times the proportion of firearm
related crimes (7%) than Durban and twice the number of Johannesburg. A high level
of firearm related crime in Mitchells Plain is consistent with relatively higher levels of
violence and the presence of gang activity. Note that the category of “firearm” only
includes non-violent crimes such as negligent loss of a firearm, pointing a firearm,
possession of an unlicensed firearm or ammunition. it excludes violent offences, such
as murder, rape and robbery, which involve firearms.®® These are instead listed under
the violent crime category. Hence the total proportion of firearm related crimes is higher

than that reported here.

Mitchells Plain has three times the proportion of drug related crimes than both Durban
and Johannesburg. In Mitchells Plain 18% of all main charges were drug related

compared with 6% in the other two courts (see Figure 2 and Table F1).

%6 See Table At for the classification of each charge.
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Combined top ten charaes for all courts

Each court has a small number of charges that comprises the vast majority of all main
charges that appear in each court. More than 80% of all persons who have their first
appearances in the three courts are charged with the same ten offences within each

court,

There is also significant similarity in the lists of top ten charges among the courts. Theft
tops the list in all three courts and six charges are common to the list of top ten main
charges in all three courts. The six common crimes are theft, robbery (including armed
robbery), housebreaking with intent to commit an offence, murder, assault (including
assault GBH) and rape (see Table G1). Based upon the list of most frequent charges
in each of the individual courts, a combined listing was compiled to allow for comparison
among courts. It also groups crime types such as firearm and drug related offences.

This combined list is used for analysis in the rest of this report. See Figure 3.
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Figure 3 Combined top ten main charges in Durban,

Johannesburg and Mitchells Plain Magistrates courts.
These are expressed as a percentage of the total number
of accused persons for each court where the charge is
known. These main charges include, where appropriate,
attempts. The charges are grouped in the categories of
violent, property-related, drug-related, and firearm-related
crimes. Drug” and firearm*® related charges and all
other®® charges were grouped together. A list of all main
charges, their classification and the actual numbers are
detailed in Table F1. Durban n=2982; Johannesburg
n=1696; and Mitchells Plain n=2282.

Theft occurs more often than any other main charge, alihough it does not ocour more
than all other charges combined (See Figure 3 and Table F1 ). ltis particularly dominant
in Durban where it accounts for 47% of all cases before the court. The theft component
of all charges in Johannesburg is also high, at 31%. In Mitchells Plain, it is 19%. Part
of the high figure in Durban may be explained by the prevalence of "syndicate

shoplifters"®, although no data were available to support this.

4" Dealing in prohibited substance, dealing in dagga, possession of dagga, possession of mandrax, possession of probibited
substance, dealing in cocaine, dealing in mandrax, possession of cocaine, dealing in Ecstasy and dealing in L3D
8 Negligent loss of firearm, possession of ammunition, dealing in unlicenced firearms, {iring firearm in municipal area,
possession of unlicenced firearm and pointing a firgarm at someone.
43 pealing in counterfeit money, trespassing {one case axcluded for statistical reasons), unknown statutory reference,
defeating the ends of justice, desertion, intimidation, dealing in uncut diamond, driving without a valid licence, possession of
housebreaking implemants, gambling, scdomy, public indecency, unauthorised horrowing, dealing in liquor, lending motor
vehicle to uniicensed driver, maintenance - failure to pay, receiving stolen property, negligent driving, theft of and cui of a
motor vehicle, drunk driving, malicious damage 1o property, crimen injuria, escaping from tawful custody, culpable homicide
and Indecent assauit.

According io prosecutors, these criminals are well organised and steal repeatedly from shops on behalf of the "syndicate”.
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Robbery is the most common violent crime and second highest of all charges in both
Durban (9%) and Johannesburg (11%). Robbery includes car hijacking but of the 195
people accused of robbery in Johannesburg, only 28 (14%) of these involved
allegations of car hijacking. Murder and rape (including attempts) accounted for 3% or
less each in Durban and Johanneshurg. However, in Mitchells Plain murder (8%) and

rape (7%) are more frequent than robbery (5%), the fourth highest crime in that court.

There is a high frequency of assault and assault GBH cases in Mitchells Plain. At 149%,
this is the third highest main charge in this court and this proportion is almost three
times more than that of the other two courts. Assault is the primary contributor to the

Mitchells Plain court’s large category of violent crime.

The relatively high level of drug related charges in Mitchells Plain was noted above.
However, further analysis of this category reveals that most drug charges in Mitchells
Plain were for the possession of dagga. Durban also had mostly dagga possession
charges while this was not the case in Johannesburg. In Durban, 118 (85%) of the 181
drug-related charges were for dagga possession and in Mitchells Plain 237 (59%) of the
401 drug-related were for this offence. By contrast, only 10 (10%) of people in
Johannesburg’'s 99 drug-related cases were accused of possessing dagga. K
possession of dagga were excluded from the drugs category then Mitchelis Plain would
have 7%, Johannesburg 5% and Durban 2% drug-related charges. Note that the low
number of appearances for possession of dagga in Johannesburg (Table F1) may be
the result of police focus on crimes with a higher priority in the area., It may also reflect
a form of de facto “diversion” away from prosecution of this crime by police and / or

prosecutors in Johannesburg, although there is no other evidence of this.

Relationship between charges in court and incidence of crime

These court statistics do not necessarily represent the actual distribution of crime in
these cities as there are many steps between the commission of an offence and the
prosecution of the case in court. For example, rape is notoriously under-reported
throughout South Africa. A low level of rape cases in court therefore does not
necessarily mean that there is low prevalence of rape in society. Comparisons of crime

rates between courts based on these data is also problematic because in a particular
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area certain types of crime may be under-reported. Police may be more effective in
investigating crime and apprehending suspects in other areas (a case can only come
before the court once somebody has been arrested or summonseq). This may be
further influenced by the existence of special police units in certain jurisdictions which

focus on high priority crimes.

It was not possible to compare the court data to the published police statistics. The
reason for this include the fact that the police and the couris operate in different
geographic jurisdictions. This is particularly complex in Johannesburg where crimes
reporied to one police station may be referred to different courts, depending on the
nature of the offence, the age of the accused and the time of day that the case goes o

court for a bail application.

Bail decisions

Overall bail decisions -

The bail decisions for all charges in Durban, Johannesburg and Mitchells Plain courts

are set out in Figure 4.

0% 10% 20% 30% 40% 50% 80% 70% 80% 80%  100%

]

Durban
Johannesburg
Mitchells Plain
g released on warning bail granted g bail denied g other
Figure 4 Bail decisions at first appearance for all charges. Each category is
expressed as a percentage of all recorded decisions for Durban,
Johannesburg and Mitchells Plain courts. Durban n = 2556;

Johannesburg n = 1688;.and Mitchelis Plain n = 2220.
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Released on warning or granted bail

Most people are either released on warning or granied bail at first appearance. The
combined warning and bail granted decisions ranged from 52% of all decisions at first
appearance for Durban court through 58% for Johannesburg court to 798% for Miichells
Plain court (Figure 4 and Table H1). A relatively low number of people are released on
warning in Durban and Johannesburg bompared with Mitchells Plain. Bail is granted in
a fairly similar range of 36 to 43 % in the three courts. Note that many people who have
been granted bail cannot afford to pay the amount set by the court and are therefore not

released from custody.

Baif denied

Johannesburg has a relatively high proportion of bail denied compared with the other
two courts. Johannesburg has more than double the bail denial rate (21%]) than Durban
and Mitchells Plain (each 9%) (see Figure 4 and Table H1). The “bail denied” decisions
in Mitchells Plain court includes postponed bail decisions where the person is remanded
in custody pending the outcome of a formal bail application at the following appearance.
Thus some of the cases where bail was “denied” in Mitchells Plain at first appearance
may later be granted bail or be released on warning when the actual bail decision is

made.

“Other” decisions

Durban had a very large number of decisions at first appearance grouped in the “other”
category. In Durban 39% of decisions are grouped as “other” compared with 21% in
Johannesburg and 12% in Mitchells Plain. These “other’ decisions comprise postponed
bail decisions, cases transferred o another court, warrant issued for failure to appear

and finalised cases.

in serious cases the bail decision is postponed for a “formal bail application”. Bail may
also be postponed for up to seven days where the court has insufficient information to
make a decision or requires information supplied by the accused to be verified or where
an unrepresenied accused is waiting for a lawyer. A substantial number of bail
decisions in Durban (19%) and Johannesburg (14%) were postponed. When

prosecutors in Durban were asked to comment on this observation, they pointed to the

Page 34 of 81



BJA Report No.2

fact that the bail law requires magistrates to postpone bail decisions where they do not
have sufficientinformation to make a decision. Since these data were recorded, the new
PTS office began providing the courts with reports containing verified information about
the accused person. It is expected that these PTS reports should help to reduce the
number of cases postponed for this reason in Durban. Practically no postponed bail
decisions were recorded in Mitchells Plain as these were recorded as “bail denied” by

the court (see discussion above).

Durban has a significantly higher number of cases transferred to another court at first
appearance than the other two courts. The rate for Durban is 8% compared with 1% in
Mitchells Plain and 0% in Johannesburg. The reason for this is that, unlike the other two
courts, a first appearance can occur in any of Durban’s 31 courts, Often the work load
of a particular court does not permit it to hear all the first appearances before it and the
surplus then have to be transferred to another court. On the other hand, Johannesburg
and Mitchells Plain both have “channelisation” courts that specialise in pre-trial remands
and bail applications. Durban plans to introduce a similar system, called “reception

couris”,

The number of warrants issued for failure to appear at each of the courts is relatively

low (see the discussion on failure to appear raie below).

Cases finalised at first appearance

Few cases are finalised at first appearance in South African courts. The rates for the
three courts surveyed range from 7 to 10 %. Most of these are finalised only in a
technical sense in that charges are temporarily withdrawn or the case is scrapped from
the roll. in such cases, the accused person may be re-charged. Actual convictions and
sentencing of people at first appearance is less than 2% in all three courts. This is
contrasted with a finalisation (through sentencing) rate in New York City (NYC) of 60%.
Like South Africa, most people in NYC are charged with less serious offences. In NYC,
these accused people usually plead guilly in exchange for community service or an

agreed lighter sentence.™

¥Personal communication with Special Narcotics Prosecutor, New York. December 1997
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Two important differences between the USA and South Africa should be taken into
account when making this comparison. First, unlike the USA, South Airica does not
have a plea bargaining system. In South Africa there are ethical and legal obstacles to
plea bargaining and numerous issues would need to be considered before such a
system was introduced. These include the fact that accused people are typically
unrepresented in South Africa at first appearance (in Durban 86% of accused were

unrepresented at first appearance - see Table 1, page 22).

The second important difference relating to case finalisation at first appearance is that
in South Africa, criminal records are seldom available at first appearance. In NYC, the
court will not hear the case unless there is a “rap sheet” for the accused. In NYC this
is obtained electronically within hours of arrest whereas, until recently, it has taken six
to eight weeks to manually obtain previous record information (recorded on a SAP 69
form) in South Africa. However, the BJA and DOJ, in conjunction with the South African
Police Service (SAPS), have successiully introduced an electronic link to the Pre-trial
Services office in the Mitchells Plain court and this will be extended to other PTS offices.
The link provides this information within three hours of arrest and is expected to
dramatically improve the quality of bail decisions. It may also allow more cases to be

finalised at first appearance.

Bail decision by charge

The bail decisions for each of the combined top ten charges in Durban, Johannesburg

and Mitchells Plain courts are provided in Figure 5. Alsc refer to Appendix H.
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Figure 5 Bail decisions at first appearance by charge for Durban, Johannesburg
and Mitchells Plain courts. Bail decisions are given for the overall top
10 charges and expressed as a percentage of recorded decisions for
each charge. Property related (prop.) and violent crimes are grouped.
Actual numbers are given in Tables H2 (a) - (c).

Page 37 of &1



BJA Report No.2

Bail decisions do not follow any detectable trend based on the crime classifications of
“property” and “violent” in any of the three courts. Thus the fact that an alleged crime
is a violent crime does not per se make the denial of bail more likely than if the charge
is a propenty related offence. Similarly an accused is not less likely to be granted bail
or released on warning for violent rather than property related crimes. For example, in
all three courts, a greater proportion of people are released on warning for assault
(including assault GBH) than all non-violent property related crimes. Hence other factors
must influence the courts to a greater extent than the mere fact that a crime is violent

or non-violent in nature.

Few people charged with theft were denied bail in each of the three courts, akthough as
with other charges a large number of these cases were in the “other” category for
Durban court. Mitchells Plain released 39% of people accused of theft on warning, this
was much higher than the 12% in Durban and the 21% in Johannesburg. Most cases
of theft are regarded as petty crimes and include many cases of shoplifting. This would
account for the frequent use of warning in Johannesburg and Mitchells Plain. In Durban,
however, shoplifting is regarded more seriously due to the prevalence of “syndicate
shoplifters”. This may explain Durban court’s relative reluctance to release theft cases

on warning.

Fewer people accused with ‘housebreaking with intent’ were released on warning
across all three courts, although there was a tendency to grant bail rather than deny i,
Johanneshurg court denied bail in 27% of cases for this crime category, whilst Durban

only denied bail in 15% of cases and Mitchelis Piain in 6%.

People accused of fraud, forgery and corruption were also more likely to have bail
granted than denied, although Johannesburg court denied bail in more cases (20%)
than Durban (7%). Mitchells Plain also denied bail in a fairly high percentage of these

cases (18%) whilst also granting warnings in 27% of cases.

No people accused of ‘possessing goods suspected to be stolen’ were denied bail in
Durban and Mitchells Plain. In Mitchells Plain, 33% of accused were reieased on

warning while in Durban warnings numbered 17%. Johannesburg warmed 8% of
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accused and granted bail to 48% whilst denying bail to 18% of accused. In general,
Johannesburg appeared to be least likely to grant bail and most likely to deny bait for

property related crimes.

For the violent crimes, Mitchells Plain released people on warning in more cases than
the other two couris did. This was particularly noticeable for the crime of ‘assault’
including ‘assault with intent to commit grievous bodily harmy’ (GBH), where 75% of thé
accused were released on warning. By contrast, 27% in Durban and only 20% in
Johannesburg were released on warning for this charge. Bail was denied in very few

cases for this crime across all three courts.

For robbery (including armed robbery), very few people were released on warning and
a fairly high percentage of people were denied bail (22% in Durban; 31% in

Johannesburg; and 25% in Mitchells Plain). Note that robbery includes car hijacking.

Bail was denied for rape more often than for any other charge. This was the highest
category of bail denied for Mitchells Plain (43%) and Johannesburg (47%). Although bail
denial was very low in Durban, over 60% of cases fell into the "other” category. Most of
these cases were postponed for a formal bail application where bail would most likely
be denied. in Johannesburg very few people accused of rape were released on warning
(2%), whilst in Mitchells Plain fewer people were released on warning for rape than for
any other charge in that court. In Durban, 138% of accused charged with rape were

released on warning.

Although bail was denied in a number of cases, people accused of murder were
generally released on warning or granied bail in all three courts (51% in Durban; 67%

Johannesburg; and 74% in Mitchells Plain).

Drug related charges showed very different decisions by the three couris. In Mitchells
Plain 51% of people accused in this category were released on warning and a further
33% were granted bail. This was probably because 59% of charges in this category
were for the possession of dagga and therefore not considered too serious. In Durban,

only 3% of people were released on warning but 58% were granted bail. The low use
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of warning in Durban is despite the large proportion (65%) of possession of dagga
charges among the drug related offences. In Johannesburg, where 90% of the charges
related to stronger drugs, only 10% were released on warning and 30% were granted

bail. Bail was denied in 30% of the cases.

Firearm related crimes tended to have bail granted, although bail was denied in a few
instances in all three courts. As with many of the other charges, more people were

released on warning from Mitchells Plain than from the other courts.

Bail decision and legal representation

Does having a lawyer affect the bail decision of the court? The relationship between the
bail decisions at first appearance and representation of the accused is depicted in

Figure 6. Also refer to Appendix |.

Page 40 of 91



BJA Report No.2

0% 10% 20% 30% 40% 50% 60% 70% B80% G0% 100%?

represented

%
jurrepresented

Durban,  guwarning grbail granted gbal denied gother. |

D% 10% 20% 30% 40% 50% 60% 70% B80% 90% 100%:

represented

‘unrepresented §

Johannesburg: mwarned pbail granted g bail denied gother |
H Pl :

Figure 6 Bail decisions according to legal representation in Durban and
Johannesburg Magistrates Count. Actual numbers are in Table 11.
Durban represented n=316, unrepresented n=1702; and Johannesburg
represenied n=547, unrepresenied n=1034

Represented accused have a greater chance of being granted bail. In Durban,* 62%
of represented accused were granted bail compared with 39% of unrepresented
accused. Similarly, in Jochannesburg, a greaier proportion of represenied accused
(53%) were granted bail than unrepresented accused (41%) (see Figure 6). Part of the
explanation for this is that a criminal attorney is generally much more able to argue the
bail application than an accused person who does not know the law. However, other
attributes of represented accused, may also have directly increased the likelihood of bail

being granted by the court. For example, represented accused probably have a higher

32 Reliable representation data were not available for Mitchells Plain court.
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rate of employment and more assets than unrepresented accused. (These are the
things which enable them to afford their lawyers.) These atiributes themselves may also

have increased the chance of represented accused being granted bail.

Represented accused have less chance of being released on warning at first
appearance. Thirteen percent of represented accused were released on waming in
Durban compared with 16% of unrepresented accused. Represented accused in
Johannesburg (11%) were also less likely to be released on warning than
unrepresented accused (19%) (Figure 8). An accused who can afford to pay for a
private attorney at their first appearance is unlikely to convince the court that they
should be released on warning because they cannot afford to pay bail. This may explain
why represented accused were less likely to be released on warning than

unrepresented accused.

There was no significant difference in the denial of bail at first appearance between
represented and unrepresented accused in Durban but represented accused in
Johannesburg were far less likely to be denied bail than unrepresented accused. In
Johannesburg, only 12% of represented accused were denied bail compared with 26%
of unrepresented accused {see Figure 6). As with the decisions to grant bail, discussed
above, this could either be as a resuit of the collective skill of the lawyers or due to

some other attributes typical of represented accused.

Significantly fewer of Durban’s represented accused had “other” decisions than
unrepresented accused, while this was the opposite in Johannesburg. tn Durban, 13%
of represented accused had “cther” decisions compared with 35% of unrepresented
accused. in Johannesburg, 25% of represented accused had “other” decisions
compared with 15% of unrepresented accused (Figure 6). Most of the “other” decisions
were postponements of the bail decision or transfer of the case to another court. These
patterns are consistent with the bail decisions made after hours in the two courts. See
below for discussion on the link between afier hour bail decisions and iegal

representation.
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Bail decisions after hours

Before the 1997 bail law, accused were entitled to bring bail applications after ordinary
court hours.®® However, this right was removed by the 1997 amendment. One reason
for the removal of this provision was .tha’f in some cases, investigating officers and
prosecutors were unable to adequately prepare grounds for opposing bail immediately
after arrest. It was therefore thought that dangerous accused were more likely to be
mistakenly released on bail after hours. This section of the report examines how often
bail applications were made after hours and compares bail decisions in these cases o

those during ordinary court hours.

Frequency of after hour bail applications

The frequency of after hours bail applications in the three courts is set out in Table 3.

Table 3 First appearances after hours and during ordinary court hours. Numbers
of accused persons are expressed as a percentage of recorded daia for

each court. Durban n=3033; Johannesburg n=1718; Mitchells Plain

N=2253
Durban Johannesburg Mitchells Plain
Percentage of accused after hours (%) 13.3 26.8 16.1
Esgfserx;?e of accused during ordinary court 86.7 733 83.9
iotal (%) 100 100 100

A significant proportion of all bail applications in all three courts used to take place after
hours. In Johannesburg, 27% of all first appearances were after hours but this figure is
distorted by the fact that all after hours bail applications from the entire district, including
Soweto, were heard at the central court. However, first appearances during ordinary
court hours are divided between the central court and its six branch courts. The
“ordinary court hours” statistic in Table 3 thus represents only those first appearances
in the central court and not those in the branch courts. Hence, the true proportion of
after hours appearance in Johannesburg was probably closer to those for Mitchells
Plain (16%) and Durban {13%]) (Table 3).

58 “Ordinary court hours" are defined in section 50(2) of Act 51 of 1977 1o he from 09:00 until 18:00 on week days, excluding
public holidays. The term "after hours”, in this report, refers to any time outside ordinary court hours.
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Legal represeniation after hours
Most people who had first appearance after hours were represented while only a small
number of accused appearing for the first time during ordinary court hours had lawyers,
In Durban, 56% of accused appearing after hours were legally represented, while only
6% of accused who had their first appearance during ordinary court hours were
represented. tn Johannesburg, 88% of accused applying for bail after hours were
represented compared to 15% of accused appearing during ordinary court hours. The
reason for the disproportionate representation of accused who had their first
appearance after hours was not because people appearing after hours had special
access to legal representation. Rather, it was probably because represented accused
made greater use of, or had greater access to, after hours bail than unrepresented
accused, Possible explanations for this include:

1) accused persons who can afford private lawyers tend to be more aware and
assertive of their legal rights, including their (erstwhile) right to apply for after
hours bail;

2) attorneys would have advised their clients of their right to apply for after hours
bail and would have made the application on behalf of the accused; and

3) lawyers were in a better position to make the practical arrangements for the after
hours hearings, on behalf of their clients, than unrepresented accused persons

in police custody.

Bail decisions after hours
The bail decisions after hours and during ordinary court hours (normal hours) in the

three courts are set out in Figure 7. Also refer to Tabel J1.
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Figure 7 Bail decisions after hours and during ordinary court hours (normal hours).
Data are expressed as percentages of the total number of accused
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persons whose bail decision and court number were known. Actual
figures are given in Table J1.%

Within each court, bail decisions made after hours were generally simitar to decisions
made during ordinary court hours. Although there were some differences between
ordinary and after hour decisions, there were more marked differences between the

three courts.

in Durban, accused were equally likely to be denied bail after hours and during ordinary
courthours (9%). Similar numbers of accused appearing during ordinary hours and after
hours were released on warning and granied bail. The combined percentage of accused
released on warning and granted bail after hours in Durban is 61% compared {0 51%
during ordinary court hours. The higher number of accused granted bail after hours
should be seen in light of the fact that a disproportionate number of accused appearing
after hours were legally represented. Legally represented accused persons in Durban
were significantly more likely to be granted bail than unrepresented accused (refer to

Figure 6, page 40).

A lower proportion of accused were denied bail after hours in Johannesburg compared
with accused appearing during ordinary court hours. After hours, 14% were denied bail
while 23% were denied bail during ordinary court hours. This result is consistent with
the high level of iegal representation after hours and lower rate of denial of bail to
represented accused in Johannesburg (refer to Figure 7). Slightly fewer accused in
Johannesburg were, in combination, released on warning and granted bail after hours.
After hours, 57% of accused were either released on warning or granted bail while 59%
of accused appearing during ordinary court hours were released on warning or granted
bail.

in Mitchells Plain, accused were more likely to be denied bail at an after hours first
appearance hearing. After hours, 13% were denied bail compared with 8% of those
accused appearing during ordinary court hours. Similar numbers of accused appearing

during ordinary hours and after hours were released on warning and granted bail. The

54 Durban after hours N=388, normal hours n=2080; Johannesburg after hours n=437, normal hours n=1281; and Mitcheils
Plain affer hours n=363, normal hours n=1880.
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combined percentage of accused released on warning and granted bail after hours in

Mitchells Plain is 82% compared to 73% during ordinary court hours.

None of the three courts appeared to be significanily more lenient in their after hour bail
decisions. This was despite the high proportion of iegally represented accused and the

associated advantage that this appears to have for accused.

Bail amounts

First, this section examines the overall bail amounts in relation to accused persons
income in the three different courts. These are discussed in relation io the incomes of
the accused and their ability to pay the bail amount set by the court. Second, the bail

amount set for the top ten main charges within each court are reported.

Bail amount per court
The mean bail amount and the range of 75% of values for the three courts are set out
in Figure 8. Also refer to Appendix K.
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Figure 8 Median bail amount and 75% range for Durban, Johannesburg and

Mitchells Plain Courts. The horizonial bar (== ) indicates the median
bail amount and the vertical bar (| ) represents the range within which
75% of all bail amounts fall. Actual numbers are set out in Table K1.
Durban n=960: Johannesburg n=779; and Mitchells Plain n=782.

Rail amounts in Johannesburg are significantly higher than Durban and Mitchells Plain.
The median bail amount at Johannesburg Magistrates court (R2 000) is four times

higher than at Durban and Mitchells Piain (each R500)}. Johannesburg is also more
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likely than the other two courts to grant very high bail amounis. The range of 75% of bail
decisions extends from R500 to R5000 whereas the upper limit of this 75% range is
R1500 in Durban and only R1000 in Mitchells Plain. See Figure 8 and Table K1.

The law requires that the bail amount must be affordable for the accused person. Does
Johannesburg Magistrates Court grant higher bail amounts because accused in
Johannesburg earmn more and can aiford to pay higher bail amounts? To answer this
question, the employment level and income of the accused popuiation in the different
courts and the relationship between the income and the bail granted to individual

accused persons were measured.

Income of accused in each court

The employment levels and the median incomes of employed accused people are guite
similar across the three courts. The employment level was lowest in Mitchells Plain
{39%), but Durban (46%) and Johannesburg {(53%) were not dramatically higher. The
median income of employed accused persons was lowest in Durban (R1200 pm) but
only 8% higher in Mitchells Plain (R1300 pm) and 26% higher in Johannesburg (R1517
pm). See Table 4.

Table 4 Employmentlevel and median monthly income of accused peoplein each
court. Durban n=250, Johannesburg n=553, and Mitchells Plain n=935.

Durban Johannesburg Mitchells Plain
Percent employed (%) 46 53.3 39
Median income of employed
1200 1517 1300
people (Rands per month}

While accused people in Johannesburg did have slightly higher employment rates and
median incomes, these differences do not fully explain median bail amounts that were
400% greater than those found in Durban and Mitchells Plain courts. It would, therefore,
appear that the Johannesburg magistrates court generally orders very high bail amounts
without considering the overall employment level or income of the accused population

who appear before it.
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Bail amounts are not set (or should not be set) for an entire population of accused
persons in a court. Rather, a bail amount is set for each accused person. The following
section thus examines the relationship between the income of individual accused

persons and the bail amounts awarded to them.

Ball amounts related to accused income

There appears io be no relationship whatsoever between the income of an accused
person and the bail amount set for them. The income of each accused who was granted
bail was plotted against their bail amount. The resultant graphs for Durban and
Johannesburg showed an entirely random scatter (see Figure 9). Unfortunately, similar

data for Mitchells Plain court were not available.
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Figure 9 Relationship between income of accused persons and bail amounts.

Each point represents one accused person who was granted bail and
their position on the graph is a function of their income and their bail
amount. Durban n=244 ; Johannesburg n=320.

This lack of correlation between the income of accused persons and their bail amounts
may explain why bail amounts in Johannesburg court are much higher than the other
two courts, despite the accused population in Johannesburg having only marginally
higher employment and income levels. There appears to be an aftitude among at least
one magistrate in Johannesburg that high bail amounts will deter people from
committing crime. A similar notion is expressed in other courts where the “prevalence”

of a certain crime in the area is used as a basis for seiting higher bail amounts. This

55 1 an interview with the author, one magistrate stated that high bail amounts "wili make somabody think twice” before
committing a petty crime such as shoplifting, This, he said, was particularly the cass if the accused persen knew that they
wouid have to spend time in prison awaiting trial because they could not afford 1o pay the ball amount.

Page 50 of 1



BJA Report No.2

may reflect confusion between a fine and bail. Ball seems to be used as anticipatory
punishment of people who are not yet convicted rather than a mechanism of ensuring
that they return to court for their trial. Some magisirates scoff at the suggestion that

affordability should be taken into consideration when setting the bail amount.®®

The law is quite clear that the ability of the accused to pay is a factor that must be taken
into account in setting the bail amount. In the Cape Supreme Court decision of S v
Budlender and Another® | the court held that in fixing the amount of bail, the court must
consider the seriousness of the charge, the nature of the offence and the financial
standing of the accused. The court further stated that the bail amount "must be within
the reach of the accused.” South Africa’s current Chief Justice, lsmail Mahomed, wrote
the landmark judgement on bail in the case of S v Acheson® on behalf of the Namibian
High Court. The guidelines set out in this case subseqguently provided the basis for
many substantive provisions in the 1995 bail law. On the issue of guantum of bail,
Mahomed held that the amount “must not be so high as to be beyond the resources of

the accused ...”

Ability to pay bail

Given the fact that bail amounts were in no way correlated with the economic position
of the accused, this study examined the number of people who could afford to pay their
bail. The results are shown in Figure 10 (Refer also to Appendix L). Note that bail “paid”
only includes accused persons who paid bail at court on the same day as their bail
decision. People who could not pay immediately and were sent to prison were recorded

as "not paid”, even though some of them may have later raised the bail money.

%8 For example, the auther, sitting in open court, heard an accused person complaining that he could not affard the bail amount
requested by the prosecutor. Daspite this plea, the magisirate set the ball requested by the slate and dismissed the acoused

person's protest by asking him rhetorically, "Do you expect me to set bail to suit you?”
57 1973 (1) SA 264 (C) at 267 A-B and 269 F
58 1091 (2) SA BOS (NM) at 823
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Figure 10 Bail amounts and the proportion of accused persons who paid bait on

the day that bail was granted. Actual data are in Table L1, These are
only the bail decisions made at first appearance. Durban n=185;
Johannesburg n=175; and Mitchells Plain n=562.
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The lack of correlation between affordability and bail amounts set by the Johannesburg
court is reflected in the low level of bail payment. Only 45% of all accused could afford
their bail in Jehannesburg. As expected, the ability of accused persons 1o pay bail is
dependant on the bail amount, with higher bail armounts affordable to a smaller
proportion of people. In Johannesburg, a minority (25%) could pay bail amounts of
R2000 or more but most (649%) could pay less than this amount. Despite few accused
persons being able to afford bail amounts of R2000 or more, 53% were ordered io pay

these amounts. See Figure 10.

Like Johannesburg, few accused could afford their bail in Mitchells Plain. This was
despite Mitchells Plain having much lower bail amounts than Johannesburg. Only 47%
of accused people in Mitchells Plain could afford their bail. The bail amount which the
majority of accused persons could afford in Mitchells Plain was less than R400, lower
than in Johannesburg. In Mitchells Plain, 32% of accused people could afford bail of
R400 or more compared with 74% who could afford amounts less than R400 (Figure
10).

By contrast with Johannesburg and Mitchelis Plain, most accused persons in Durban
were able 1o afford their bail. Across all bail amounts, 76% of accused persons could
pay bail rather than be sent to prison. There was no clear bail amount where only a

minority could pay (Figure 10).

The ability of most accused peopie in Durban to pay their bail seems surprising, given
the lack of correlation between accused incomes and their bail amounts demonstrated
in Figure 9 (page 49). However, uniike Johannesburg, few accused were granted bail
of R2000 or more. Perhaps with bail amounts less than R2000, accused persons are
somehow able to find the money for bail despite the amount not matching their salary.
The sample of accused persons with bail of R2000 or more is too small (15 people) to
draw any conclusions about the ability of accused persons in Durban to pay such bail
amounts. The resulis from Johannesburg show that when bail amounts are not
correlated with the accused’s income (Figure 9) then bail amounts more than R2000 are

unaffordable for most accused (Figure 10). A lower affordability "cut-off" amount in
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Mitchells Plain of R400 may be attributed to the lower employment level of accused

persons in this court (Table 4).

Bail amounis per charge

The amount of bail granted for different offences for the three courts is given in Figure

11 (refer also refer to Appendix K).
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Bail amounts (Rands)
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Figure 11

Median bail amount and 75% range for ten most frequent charges in
Durban, Johannesburg and Mitchells Plain. The horizontal bar ( == )
indicates the median bail amount and the vertical bar (| ) represents
the range within which 75% of all bail amounts fall. Actual numbers are
set out in Tables K2 (a) - ().
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in Durban and Mitchells Plain, bail granted for theft (medians of R600 and R450,
respectively) was lower than that granted at Johannesburg court (R1000). The 75%
range at Johannesburg court (R400 - R4000) was also much larger than for the other
two courts. The amount of bail granted for theft is often related to the monetary value
of what was allegedly stolen and thus there is usually a wide range in bail amounts for

this charge.

Housebreaking with intent received higher ball amounts than theft, Again Johannesburg
courts granted very high bail amounts (median R3000), three times higher than the
other two courts. This was the highest median amount for all three courts and equalled

only robbery and murder.

The highest median bail amount in Durban was for fraud, forgery and corruption
{(R1000) although there was a wide range of bail amounts awarded. The median in
Johannesburg (R2000) was double that of Durban and also had a wide range of values.
Although the median value in Johannesburg was high compared to Durban, other
charges in Johannesburg had even higher medians than this particular crime. In
Mitchells Plain there were fewer than 10 charges of this crime thus the data could not

be interpreted in any meaningful way.

Bail amounts for the charge of possession of stolen goods are only shown for
Johannesburg as fewer than 10 people were granted bail for this charge in Durban and
Mitchells Plain. While the median value for this charge was the lowest out of all charges

in Johannesburg (R1500), bail amounts were set in a wide range (R1500 up to R5000).

Robbery received relatively high median bail amounts in all three courts (R1000 in
Durban; R3000 in Johannesburg and R600 in Mitchells Plain). This charge had the
highest 75% range of all Mitchells Plain charges.

Assault (incl GBH) tended to have low median bail amounts in all three courts (R500 in

Durban; R1000 in Johannesburg and R200 in Mitchells Plain). The 75% ranges were

also small in all three courts.
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Most people charged with rape were either denied bail or had their bail decision
postponed (see Figure 11). Hence, fewer than 10 people charged with rape in
Johannesburg were granted bail and thus this data is not presented. Of the people
granted bail the median amount was R1000 in Durban and R600 in Mitchells Plain. The

range of bail amounts was high in Durban compared o Mitchells Plain.

The median bail amounts granted to people accused of murder were some of the
highest for all three courts (R1000 in Durban; R3000 in Johannesburg and R600 in
Mitchells Plain). Johannesburg again granted much higher bail amounts than the other
two couris and it also had the highest 75% range in bail amounts (R1000 to R5000) for

this charge.

Drug related offences received lower bail amounis than crimes like rape, murder and
housebreaking with intent in all three courts. As with all other charges, Johannesburg
granted the highest bail amounts (median R2000) and also showed the widest 75%
range in bail amounts (R500 - R4000). As the bail amount probably related to the nature

of the drugs in question this range is undersiandable.

Firearm related crime received relatively high bail amounts in all courts, although they
were not the highest bail amounis granted. The range of bail amounis was very low in
Mitchells Plain (R300 - R800) but higher in Durban (R400 - R1500) and very high in
Johannesburg (R800 - R4000).

Use of special conditions

Upon release of an accused, certain “automatic” conditions apply (such as the condition
that the accused must return to court). In addition, a magistrate may impose “special”
conditions of release, which are divided into two classes™; the first is to ensure that the
accused stands trial and therefore to make it difficult for them to abscond or flee (for
example, the accused must hand in their passport or must report regularly to a police
station). The second class of conditions are designed to prevent recurrence of or

persistence in unlawfulness while awaiting trial (for exampie, a condition that the

¥ 5 v Budlender and another 1973 (1) SA 264 at 270 B - H.
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accused may not communicate with state witnesses). The use of special conditions by

the three courts is set out in Table 5.

Table 6 Use of special conditions by the Durban, Johannesburg and Mitchells
Plain courts. These are expressed as a percentage of the number of
accused persons who were released on warning or granted bail by the

court.
Durban Johannesburg Mitchells Plain

Special conditions 2 3 5
ordered by court
Total released on 1325 986 1747
warning or granied
bail
Percent special 0.16 . 0.3 0.29
conditions ordered by
court (%)

Prior to the implementation of PTS, conditions were seldom used. In all three courts,
special conditions were ordered in less than 0.3% of cases where accused were granted

bail or released on warning (see Table 5).

Accused failure to appear rate

Overall accused failure 1o appear rate

Contrary to popular perception, few accused abscond while awaiting trial when they are
out on bail or warning. Instead, most accused who are released from custady return to
court for their next appearance. Only 7% of accused persons who were expected in
Johannesburg and Mitchells Plain courts®, and who were not in custody, failed to
appear (Table 6). Accused are considered “not in custody” if they had previously been
released on bail or warning and were on bail or warning immediately prior to their court
appearance.®” This figure applies to afl accused expected in court, both first

appearances (new cases) and subsequent appearances (old cases).

50 gimilar data for Durhan were not avaitable.

1 This should Aot be confused with the decisien of the court at the appearance. For example, an accused who was out on bail
and is then sentenced 1o prison and taken into custody at their court appearance is counted as "not in cusiody” because such
was their status before the hearing.
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Tabie 6 Failure to appear (FTA) rate in Johannesburg and Mitchells Plain courts.
FTA rate is calculated with warrants of arrest ordered for FTA as a
percentage of accused not in custody.

Warranis of
Court Total expected Not in custody FTA rate (%)
arrest ordered
Johannesburg 9595 5787 400 6.91
Mitchells Plain 5080 4201 305 7.26

Some of these accused persons who failed to appear may have had a valid reason for
their absence from court. The data presented here are based on the number of
warrants ordered by the court. Often these warrants are held over for a certain period
before issue to the police. This is done in order {o give the accused person a chance
to come to court and explain their failure to appear. [f they have a valid excuse, such

as a medical emergency, then the court would cancel the warrant.

Accused failure to appear at first appearance

As with the overall FTA rate, very few people fail to appear for their first appearances
at court. Table 7 indicates that warrants of arrest for failure to appear were ordered for
4 to 8% of accused who were not in custody prior to their first appearance in court.
Persons not in custody include those given bail by the police, warned to appear by the

police or summoned to appear in court.
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Table 7 Failure to appear for their first appearance in the Durban and
Johannesburg courts. The number of warrants ordered by the court for
the failure of the accused to appear in court for their first appearance are
expressed as a perceniage of the numbers of accused persons expected,
excluding cases where actual appearance is unknown. These are broken
down by detention status.

Durban Johannesburg
Detention
status Total Warrants Pgrcentage Total Warrants Pgrcentage
expected issued failure to Expecied issued failure to
appear (%) appear (%)
Police 180 10 5.6 93 5 5.4
& | warning
e
= | Police bail | 295 33 1.2 49 1 2
=
2 | Summons | 92 3 33 57 i 1.8
Total 567 48 8.1 198 7 3.5
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CONCLUSIONS

The following are the key conclusions reached in various sections of this report. These

are tied together with some final comments.

Profile of accused

A typical accused person in South African Magistrates Courts is young, male,
unemployed, or if employed, earns little. Probably as a result of this poor economic
position, they are unlikely {o have any legal representation at their first appearance in
court. An insignificant number of people receive legal representation at state expense
at the first appearance, although more accused do get representation if their case goes

to trial.

Volume of accused

Johannesburg ceniral Magistrates Court has fewer first appearances than Mitchells
Plain and Durban court. This is parily because Johannesburg has six branch courts
which divert most of the cases away from the central court. Durban court has itwo
branch courts and Mitchells Plain has none. It is, however, still surprising that
Johannesburg central Magistrates Courf, which serves the city centre and handles
specialised cases from most of the district, only has an average of 2566 accused
appearing for the first time per week, compared to Durban (448) and Mitchells Plain
271).

Detention status at first appearance

The vast majority of accused persons are arrested before their appearance in court.
Only 3 to 4% of accused persons in Durban and Johannesburg were summonsed {o
court. Police warning and police balil is used far less than legally permitted and hence

approximately 80 - 90% of accused are in custody at their first appearance.

Crime categories and charges
Most accused in all three courts are charged with non-violent crimes. Durban and
Johannesburg courts have more non-violent, property related crimes than all other types

of crime combined. Theft is the most frequent main charge in all three courts. The high
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level of property related offences may be associated with the poor economic
circumstances of the large numbers of unemployed accused. While most main charges
in Mitcheils Plain are non-violent, this court has the highest proportion of violent crimes

out of the three courts,

Bail decisions

Most bail decisions (61% — 88%) are made at first appearance with a minority of
decisions postponed to later appearances. However, a quarier of all cases in Durban
are not decided at first appearances but rather postponed or transferred to another
court. Between 50% and 80% of accused in all three courts are either released on
warning or granted bail at first appearance. However, Mitchells Plain releases people
on warning approximately three time more often than Durban and Johannesburg. Bail
is denied twice as often in Johannesburg (219%) than Durban and Mitchells Plain (each

9%). These trends apply to the various charges within each court.

Within each court, charges are treated differently. For example, in all three courts rape
is treated more strictly than any other charge. A person accused of rape is more likely
to have bail denied or postponed for a formal bail application than any other charge. By
conirast, somebody charged with assault {including assault GBH) is unlikely to be
denied bail in any of the courts and has the most chance of being released on warning

or granted bail.

Although there are differences in the way each court treats various charges, such
differences are outweighed by the differences among the courts. Bail decisions
therefore éppear to be more dependent on the court making the decision than on the

charge.

Legal Representation

The minority of accused who can afford a lawyer at their first appearances have more
chance of being granted bail and less chance of being denied bail than unrepresented
accused. It is possible that the decision of court is more directly influenced by
employment, community ties, ownership of asseis and other such attribuies of

represented accused than the arguments of their lawyers.

Page 62 of 91



BJA Report No.2

After hours bail

None of the three courts appeared to be significantly more lenient in their after hour bail
decisions. This was despite the high proportion of legally represented accused and the
associated advantage that this appears to have for accused. The differences in bail
decisions among the three courts were greater than the difference between decisions

made after hours and during ordinary hours within each court.

Bail amounts

Bail amounts in Johannesburg are significantly higher than Durban and Mitchells Plain,
This is despite the income and employment levels of accused being quite similar across
the three courts. In fact that there is no correlation between the income of an accused
and the bail amount awarded by the court. Less than half of people in Johannesburg
and Mitchells Plain were able to pay their bail at court and were sent 1o await trial in
prison, although some may have paid later. in Durban, 76% of accused were able to pay
bail. This may be because fewer high bail amounts were granted compared with
Johannesburg. There appears to be little regard given to the ability of the accused to
pay bail despite the requirement in law for the courts to do so. The award of an
urfordable bail amount is tantamount to the denial of bail to accused where the interest

of justice permits their release.

As with the bail decisions, there are some differences in the bail amounts for various
charges within each court. However, most of these differences are statistically
insignificant. The bail amounts therefore appear to be more dependent on the court

making the decision than on the charge

Use of special conditions
Fewerthan 0.5% of accused released on warning or bail in ali three courts were ordered

to comply with special conditions, such as reporting o a police station.

Failure to appear rate
Most accused who are released on warning or granted bail return to court. In
Johannesburg and Mitchelis Plain, 93% of accused who are not in custody appear in

court when expected. The proportion of accused who deliberately abscond in order to
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evade trial is likely to be less than 7% because many of the warrants ordered by the
court for failure to appear are subsequently withdrawn because the accused has an

explanation for their absence.

Final comments

The resulis contained in this report are a statistical summary of thousands of decisions
made by individual magistrates about individual accused. In making their decisions, the
courts had access to more information about the individual cases than is summarised
here. In applying the law, the magistrates may have based some of their decisions on

these other factors.

However, these results strongly indicate that some courts are generally stricter than
others are in their bail decisions. In fact, an accused’s bail decision and bail amount is
more dependent on the court making the decision than on the charge against them or
their employment status or income. The precedents within each court with regard to bail
decisions may have more impact on the court decisions than the individual

circumstances of the accused person.

Many accused are detained while awaiting trial because they cannot afford to pay the
bail amount set by the courts. This coniributes to costly prison overcrowding and often-
unneceassary social upheaval for the accused person and their family. Pre-trial Services
offers a better alternative to the money-based bail system with increased use of
conditions and supervision of accused persons who are released. PTS also enables the
courts to make better bail decisions by providing reports containing verified and relevant

information about each accused person.

The data reported here provide some insight into the functioning of the Durban,
Johannesburg central and Miichells Plain magistrate’s courts. This kind of information
is important for informing couri management, Department of Justice administration and
policy formulation at all levels of government. This value will continue to grow as the
BJA collects and analyses more information about how the South African courts

operate.
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Appendices

APPENDIXES

Appendix A: 1897 Bail law (section 60 of Act No 51 of 1877)

Criminal Procedure Act, No, 51 of 1977
As amended by Criminal Frocedure Second Amendment Act 85 of 1897

Bail application of accused in court

{1

(&) An accused who is in custody in respect of an
offence shall, subject to the provisions of section
50 (8) and (7), be entitled to be released on bail
at any stage preceding his or her ecanwiction in
respect of such offence, unless the court finds
fhat it is in the interesls of justice that he or she
be defained in custody.

{b} Subiect to the provisions of section 50 (8) (b},
if a court refers an accused to another courl jor
rial or seniencing, the courl refering the
accused retains jurisdiction relating to the
powers, functions and duties in respect of bail in
terms of this Act until the accused appears in
such other court for the first time.

[Para. (B) substituted by s. 4 (a) of the Criminal
Procedure Second Amendment Act 85 of 1997]

{c} li the question of the possible releass of the
accused on bail is not raised by the accused or
the presecutor, the court shalt ascertain from the
accused whether he or she wishes that question
to be considered hy the gourt.

(2) in bail proceedings the court-

(@) may postpone any such procesdings as

(a) where there is the Bkelihood that the accused, if
he or she were released on bail, will endanger the
safety of the public or any particular person or will
commit & Schedule 1 offence; or

[Para. (2} substituted by s. 4 (¢) of the Criminal
Procedure Second Amandment Ag BS of 1997]

{h) where there is the [ikelihood that the accused, if
he or she were released on bail, will aitempt ta
avade his or her trial; or

{e) whete there is the likelihced that the accused, i
he or she were released on bail, will aitemp! to
influence or inimidate witnesses or to conceal or
destroy evidence; or

{d) where there is the likelihood that the accused, if
he or she were released on bail, wili undermine or
ieopardise the objectives or the preper functioning of
the criminal justice system, including the bail
system.

(e} where in exceptional circumstances there is the
likelihood that the release of the accused will disturb
the public order or undermine the public paace or
securily.

{Para. (2} has been added by s. 4 {d) of the Criminal
Procedure Second Amendment Act 85 of 1897]

contemplated in section 50 (6);

(8) In considaring whether the ground in subsection (4) (a) has

been established, the court may, where applicable, take info

account the following factors, namely-

(D} may, in respect of matters that are not in
dispute  between the accused and the
prosecutor, acyuire in an informal manner the
information that is needed for its decision or
order regarding bai

{c} may, in respect of matiers that are in dispute
between the accused and the prosecutor, require
of the proseculor or the acoused, as the case
may be, that evidence be adduced;

(d) shall, where the proseculor does not oppose
bail in respect of malters referred to in
subsection (11) {a} and {b), require of the
prosecutor to place on record the reasons for not
opposing the bail application.

{Sub-s. (2) substituted by s. 4 (b} of the Criminal Procedure
Second Amendment Act 85 of 1997}

(3) i the court is of the opinion that it does not have reliable
or sufficient information or evidence at its disposal or that
it lacks certain important information to reach a decision on
the bail application, the presiding officer shall order that
such information or evidence be placed before the court.

(4) The refusal o grant bail and the detention of an

{a) the dagres of violence towards others implicit in
the charge against the accused;

{h) any threat of violence which the accused may
have made to any person;

{c) any resentment the accused is alleged to
harbour against any person,

{d) any disposition io viclence on the part of the
accused, as is avident from hiz or her past conduc);

(@) any disposition of the accused o commit
offerces referred o in Schedule 1, as is evident
from his or her past conduct;

(f} the prevalence of a particular type of offence;

(g} any evidence that the accused previously
cammitted an offence referred %o in Schedule 1
while released on bail; or

{h) any other factor which in the opinion of the court
should be taken into account.

accused in custody shall be in the interests of justice where
one or more of the following grounds are established:

(8} In considering whether the ground in subsection (4) (b) has
heen established, the court may, where applicable, take into
account the following factors, namely-
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(@) the emotional, family, community or
ocoupational ties of the accused to the place at
which he or she is to be tried;

(b} the assets heid by the accused and where
such assets are situated;

{c) the means, and travel documents held by the
accused, which may enable him or her lo leave
the country;

(d) the extent, if any, to which the accused can
afford to forfeit the amount of bail which may be
setl;

(e} the question whether the extradition of the
accused could readily be effecied should he or
she fiee across the borders of the Republic in an
attempt to evade his or her triat;

{f) the nalure and the gravity of the charge on
which the accused is to be tried;

(g) the strength of the case against the accused
and the incenlive that he or she may in
consequence have to altempt (o evade his or her
trial;

(h) the nature and gravity of the punishment
which is likely to be imposed should the accused
be convicted of the charges against him or her;

(i) the binding efiect and enforceabilily of bail
conditions which may be imposed and the ease
with which such conditions could be breached; or

(i) any other tactor which in the opinion of the
court should be taken inte account.

{8) In considering whether the ground in subsection (4) (d) has
been established, the court may, where applicable, take inte
account the following factors, namely-

{&) the fact that the accused, knowing it 1o be false,
suppiied false information ai the fime of his or her
arrest or during the bail proceedings;

{B) whether the accused is in cusiody on another
charge or whether the accused is on parole;

{c} any previous failure on the part of the accused to
comply with bail conditions or any indication that he
or she will not comply with any bail conditions; or

(d) any other factor which in the opinion of the court
should be taken into account,

(8A) In considering whelher the ground in subsection (4) (e)
has been established, the court may, where applicable, take
into account the foilowing factors, namely-

() whether the nature of the offence or the
circumstances under which the offence was
committed is likely to induce a sense of shock or
outrage in the community where the offence was
commitied;

(b) whether the shock or outrage of the communily
might lead to public disorder if the accused is
released;

(c} whether the safety of the accused might be
ieopardized by his or her release;

(d} whether the sense of peace and securily among
members of the public will be underminsd or
jeopardized by the release of the accused;

(7} In considering whether the ground in subsaction (4) (c) () whether the release of the accused will
has been established, the court may, where applicable, underming or jeopardize the public confidence inthe
take into account the following factors, namely- criminal justice system; or

(a) the fact that the accused is familiar with the
identily of witnesses and with the evidence which
they may bring against him or her;

(b} whether the witnesses have already made
statements and agreed to testify;

(c}whether the investigation against the accused
has already been completed;

{d} the relationship of the accused with the
various witnesses and the extent to which they
could be influenced or intimidatled;

(e} how effective and enforceable bail conditions
prohibiting communication between the atcused
and witnesses are likely 1o be;

(fy whether the accused has access to
evidentiary material which is to be presented at
his or her trial;

{g} the ease with which evidentiary material
could be concealad or destroyed; or

(h) any other factor which in the opinion of the
court should be taken into account.

(f) any other factor which in the opinicn of the court
should be taken into account,

[A sub-s. (BA) has been inserted by 5. 4 (&) of the Criminal
Procedure Second Ameandment Act 85 of 1887]

{9) In considering the quaslion in subsection (4) the court shall
decide the matier by weighing the interests of justice against
the right of the acgused lo his or her personal freedom and in
particular the prejudice he or she is likely jo suifer if he or she
were to be detained in custody, 18king into account, where
applicable, the following factors, namely-

(a) the period for which the accused has already
baen in custody since his or her arrest;

{b} the probable pericd of detention until the
disposal or conclusion of the triat if the accused Is
not released on bail;

{¢) the reason for any delay in the disposal or
conclusion of the trial and any fach on the part of the
accused with regard to such delay;

(d) any financial loss which the accused may suffer
owing to his or her detenlion;

(&) any impediment to the preparation of the
dccused's defence or any delay in cbiaining legal
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representation which may be brought about by
the detention of the accused;

{f) the state of health of the accused; or

(g) any other factor which in the opinion of the
court should be faken into account.

(10} Notwithstanding the fact that the presecution does not
oppose the granting of beil, the court has the duty,
contemplated in subsection (9}, to weigh up the personal
interests of the accused against the interests of justice.

{11} Notwithstanding any provision of this Act, where an
accused is charged with an offence referred to-

{a) in Schedule &, the court shali order that the
accused be delained in custody until he or sheis
dealt with in accordance with the law, unless the
accused, having besn given a reasonable
opportunity o do so, adduces evidence which
sadisfies (ha court that exceptional circumstances
exist which in the interests of justice parmit his or
her release;

{b) in Schedule 5, but not in Schedule 6, the
court shall order that the accused be detained in
gustody until he or she is deall with in
aceordance with the law, uniess the accused,
having been given a reasonable opporiunity to
do s0, adduces svidence which satisfies the
court that the interests of justice permit his or her
release.

(11A) (a) If the attorney-general intends charging any
person with an offence referred lo in Schedule
or B the atiorney-general may, irrespective of
what charga is noted on the charge sheet, atany
time before such person pleads io the charge,
issue a written confirmation to the effect that he
or she intends to charge the accused with an
offence referred to in Schedule 5 or 6.

{b) The written confirmation shall be handed in at
the court in question by the prosecutor as soon
as possible after the issuing thereof and forms
part of the record of that courl,

{(c) Whenever thg question arises in a bail
application or during bail procesdings whether
any person is charged or is to be charged with
an offence referred to in Schedule 5 or &, a
writien confirmation issued by =an
attorney-general under paragraph (&) shali, upon
its mere production at such applicalion or
proceedings, he prima facie proof of the charge
1o be brought against thal person.

{118) {a) In bail proceedings the accused, or his or her
tegal adviser, is cornpelied to inform the court
whether-

(i the accused has previously been
convicted of any offence; and

(i) there are any charges pending
against him or her and whether he or
she has been released an bail in
respect of those charges.

(b) Where the legal adviser of an accused on
behali of the accused submils the information
conternplated in paragraph (a), whether in writing

or grally, the accused shall be required by ihe count
to declare whether he or she confirms such
information or not.

{c} The record of the bail proceedings, excluding the
information in paragraph {3}, shali form part of the
record of the trial of the accused following upon
such bail proceedings: Provided that if the acgused
glects to testify during the course of ithe bail
proceedings the court must inform him ar her of the
fact that anything he or she says, may be used
against him or her at his or her trial and such
evidence becomes admissible in any subsequent
proceedings.

(d) An accused who wilfully-

(i} fails or refuses to comply with the
provisions of paragraph {(a); or

(i) furnishes the court with false
information required in terms of paragraph

{a),

shall be guilty of an offence and liable on conviction
to a fine or fo imprisonment for a period not
exceeding two years.

[Sub-s. (11} bas been substitutad by s. 1 () and sub-ss. (11A}
and (11B} have been inseried by s. 4 {(g) of the Crimina
Pracedure Second Amendment Act 85 of 1997}

{12) The court may make the release of an accused on bai
subject 1o canditions which, in the courl's opinion, are in the
interests of justice.

{13) The court releasing an accused on bail in terms of this
section, may order that the accused-

(a} deposil with the clerk of the court or the regisirar
of the cour, as the case may be, or with a
correctional official at the prison where the accused
is in custody or with a police official at the place
where the accused is in cusiody, the sum of money
determined by the court in question; or

() shall furmish a guarantee, with or wilhoul
surelies, that he or she will pay and forfelt to the
Siate the amount that has been sst as bail, or that
has been increased or reduced in terms of section
63 (1), in circumstances in which the amount would,
had it been deposited, have been forfeited 1o the
State.
{14) Notwithstanding any law to the contrary, no accused shall,
for the purposes of bail proceedings, have access 10 any
information, record or document relating to the offence in
question, which is contained in or forms part of a potice docket,
including any information, recerd or document which is held by
any potice official charged with the investigation in question,
unless the prosecutor otherwise directs: Provided that this
subsection shall not be construed as denying an accused
access lo any information, record or document to which he or
she may be entiiled for purposes of his or her trial.

[Sub-s. {14} has been added by s. 4 () of the Griminal
Procedure Second Amendment Act 85 of 1897]

[S. 60 amended by s. 2 of Act 56 of 1979 and by s. 2 of Act 64 of 1982
and substituted by s. 3 of Act 75 of 1885.]

Schedule 8
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{Sections 58 and 80 (11) and (114) and Schedule 6}
Treason.
Murder,
Attempied murder involving the infliction of grievous bodity harm.
Rape.

Any offence referred to in section 13(f) of the Drugs and Drug
Trafficking Act, 1992 (Act 140 of 1992}, if it is alleged that-
(a) the value of the dependence-producing substance in
question is mare than R50 600,00 or

(b} the value of the dependence-producing substance in
question is more than F10 000,00 and that the offence was
committed by a person, group of persons, syndicate or any
enlerprise acting in the execution or furtherance of a
COMMOn PUrpeSE Or CONspiracy; or

(c} the offence was committed by any law enforcemant
officer.

Any offence relating to the dealing in or smuggling of ammunition,
firearms, explosives or armament, ar the possession of an autornatic
or semi-automatic firearm, explosives or armament.

Any offence in contravention of section 36 of the Arms and
Ammunition Act, 1988 {Aci 75 of 1869), on account of being in
possession of more than 1 000 rounds of ammunition intended for
firing in an arm contemplated in section 39 (2} (a) (i) of that Acl.

Any offence relating to exchange control, corruption, extortion, fraud,
forgery, uttering or theft-

(a} involving amounts of more than RSC0 000,00; or

{b) involving amounts of more than R100 000,00, if it s
alieged that the offence was commitied by & person, groug
of persons, syndicale or any enlerprise acting i the
exscution or furtherance of & common purpose or
conspiracy; or

(c) ifit is alleged that the offence was committed by any law
enforcement officer-

(i) involving amounis of more than R10 000,00,
ar

(i) as a member of a group of persons, syndicate

or any enterprise acting in the execulion or

furtherance of a common purpose or conspiracy.
Indecent assault on a child under the age of 16 years.

An offence referred to in Schedule 1-

(a) and the accused has previously been convicted of an
offence referred 1o in Schedule 1; or

{5 which was allegedly committed whilst he or she was
released on bail in respect of an offence referred to in
Schedule 1.

Schedule 8

(Sections 50 (6}, 58 and 80 (11) and {11A))

Murder, when-

Raps-

(a)

(b

(c}

it was planned or premeditated;
the victim was-

{i} a law enforcement officer performing his
or her funetions as such, whether on duty or not, or
a law enforcement officer who was killed by virtue of
his or her holding such & posilion; or

(i a person who has given or was likely to
give material evidence with reference o any offence
referred {0 in Schedule 1,

the death of the victim was caused by the aceused

in committing or atlempting to commit or after having
commiited or having attempted to commit one of the foliowing

offences:
{iy Rape, or
(i) robbery with aggravating circumstances;
or

() the offence was committed by a person, group of

persons or syndicate acting in the execution or furtherance of
a commoA PUrpoSe Of CONSpiracy.

{a)

2}

{

when committed-

(i) in circumstances whare the viclim was
raped more than once, whether by the accused or
by any co-perpetrator or accomplice;

(ii} by more than one person, where such
persons acted in the execution or furtherance of a
COMIMOn pUrpose of conspiracy;

(il by a person who is charged with having
committed two or more offences of rape; or

{iv) by a person, knowing that he has tha
acquired immune deficiency syndrome or the human
wnrnuncdeficiency virus;

where the victim-
{i} is a girl under the age of 16 years;
{ii) i a physically disabled woman who, due

to her physical disability, is rendered particularly
vuinerabie; or

(i) is a mentally ill woman as contemplated in
section 1 of the Menial Health Act, 1973 (Act 18 of
1973

involving the infliction of grievous bodily harm.
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Robbery, involving- Schedule 7

{a) the use by the accused or any co-perpetrators or {Section 80 (8) (b))
participants of a firearm;
Public violence.

(b} the infliction of grievous bodily harm by the
accused or any of the co-perpetrators or participants; or Culpable homicide.
{c) the taking of @ maotor vehicle. Bestiality.

Indecent assault on a child under the age of 16 years, involving the  Agsaull, involving the inflicion of grievous bodily harm.
infliction of griavous bodily harm,

Arson.
An offence referred 1o in Schedule 5-

) ) Housebreaking, whether under the commaon law or a stalutory grovision,
{a) and the accused has previcusly been convicled  with intent to commit an offence.
of an offence referred to in Schadule 5 or this Schedule; or

Malicious injury o property.

{) which was allegediy committed whilst he or she
\gaﬁ rdele[aSSeci o&bagi ,i: rssia gct of 2n oftence referred {o in Robbery, other than a robbery with aggravating circumstances, if the
chedule 5 or this Schedule. amount involved in the offence doas not exceed R20 000,00,

Theit and any ofience referred to in section 264 (1} (a), (b} and (ch if the
amount involved in the offence excesds R2 000,00 but does not excead
20 000,00,

Any offence in terms of any law relating to the illicit possession ol
dependence-producing drugs.

Any offence relating to extortion, fraud, fargery or utiering if the amount
of value invalved in the offence does not exceed R20 000,00

Any conspiracy, incitemant or attempt to commit any pifence referred to
in this Schedule,
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Appendix B: Notes on methodology

The following notes supplement the methodology section of this report. They provide more detail on the
data samples used in the three sties.

Data samples

Durban data sample

The sample in Durban included all persons who had their first appearance over a total of eight weeks. This
time was split between two weeks in November and December 1997 and six weeks in January and
February 1998. The festive season in December and early January is generally associated with more
alcohal related and social crime. Much of the court closes down as staif take their annual summer leave.
This holiday period was therefore excluded because of the atypical profile of cases and the altered
functioning of the court,

No after hours court data for the month of January 1998 was collected because the court book for this
month could not be found. To compensate, data were collected over an extended period in the other
months, The data collection daies for Durban are detailed in Table X. During these periods, data on 3 147
accused persons were collected,

A data collection audit revealed that data were collected in Durban for 89.0% of all court days during the
study periods®. Data were not collected on the remaining days due to unavailability of court books. Data
sheets were completed for 98.5% of accused persons who had their first appearance on the days when
data were available®™. Data could not be collected for a small number of accused people because their
charge shests were not available to the researchers. There was therefore an estimated undercount in the
Durban sample of 12.3%%, The undercount was evenly spread across different courts and it is therefore
not fikely to significanily skew the sample. The relevance is restricted to the measurement of the volume
of cases in Durban court and the estimate of the case volume was thus adjusted to compensate for the
undercount.

Although Court 20 in Durban has criminal jurisdiction, this court was excluded from the study because of
the civil nature of the cases (for example, tax evasion cases) heard in this court.

Johannesburg data sample
The Johannesburg sample consisted of all persons who had their first appearances from 18 Augustio 10

October 1897 in the Johannesburg central Magistrates Court, The sample comprised records on 1 718
accused people, (See Table X).

in Johannesburg, one after hours case comprising 282 accused persons was excluded from the sample.
It was anomalous because of the very large number of accused persons. Inclusion of the case would have
resulted in substantial skewing of the data particularly for after hour cases where only 442 other persons
were recorded. The case was therefcre omitted from all analysis®.

%2 There was a total of 1 213 court days during the study periods (court days during study periods muitiplied by the number of
courts included in the study). Gf these, data were available for and collzcted for 1 083 days.

53 A total of 2 974 data sheets were completed on the days when data were collected whereas the court books revealed that
3018 accused had their first appearances during the same period. Some juvenile cases were collected after the data callection
audit was dong, but it is unlikely that the tharoughness of the data colfection was significantly different for these cases.

B4 This was calculated by mulliplying the percentage of data sheeis completed by the number of days for which data was
collected (100% - {0.985 X 89.0%)).

% The case was recorded on 25 August 1897. The same allributes were recorded for each of the accused; the charge was
respassing, the appearances were after hours, all were in custody at first appearance, unrepresented and the bail decision
was posiponed to an unrecorded date. Age and sex of the accused were not recorded. The case numbers for the accused
were 5/4697/97 1o 5/4704/97.
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A data collection audit was done in Johannesburg by comparing the cases coliected in the sample against
those recerded in the court book. An undercount in the Johannesburg sample of 15.9% was measured.
Some charge sheets were unavailable io the data colleciors where they had been kept by the magistrates
and not returnad to the clerks cffice in time. Such cases were evenly spread acrcss the courts and are not
expected to significantly affect the comparative analysis discussed in this report. The measure of case
volume for the court has however been adjusted for the undercount.

Mitchells Plain data sample
fnformaticn about accused persons who appeared for the first time in Mitchells Piain Magistrates court was

collected over nine weeks commencing 19 May 1997. In total, 2 323 accused persons appearad for the
first time over this period. (See Table X).

An undercount in the Mitchells Plain sample 0i 5% is estimated and was due to unavailability of some court
records, The measure of case volume was adjusted. This undercount is, however, not expected to
significantly affect other resuits reporied in this paper.

Table X Samples of first appearance data in Durban, Johannesburg and Mitchells Plain
magistrates courts. The date ranges for when the sampie cases were heard in coust, the
number of weeks covered by these periods and the number of first appearances inciuded
in these samples are indicated.

Court tud iod(s) total number of total number of
ou study perioais weeks accused persons
from 1997-11-24 to
1997-12-09; and
Durban (normal hours) from 1997-01-20 to 8
1997-02-27
3147
from 1897-11-17 to
1987-12-24; and
Durban (after hours) from 1998-02-10 to 8
1987-02-27
Johannesburg from 1997-08-18 to 8 1718
{including after hours) | 1897-10-10
Mitchells Plain from 1997-05-19 to 9 5303
{including after hours) | 1987-07-17
TOTAL 7188
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Appendix C: Data collection form

The data was collected from the court books and charge sheets and recorded on this
form.

Fretrial services
hase line data
coitection
Bail decislons
at first
appearance

==cinformationtoibeifiliediontyjonipagesizos
name Date ol appearagnce
Court [no Maglstrate
type Prasegulor
i 5t e Bait decislon =
{ detentlon la & [, |O o
tatus &5 E & # =
5 ' ; 10181 | v of | (npustodyr 13 8 |32 |8 f8z5x.3
Case no. Url‘lali\&do age | sex rr:\aen no. of erot En_:us; i?:‘ 2 o= 8 lgg | 1 warning/ granted! denied/ posiponed/ other | g E G- R
accuse charge | oo | arfes police a', ty|é3|Ea 2 amount of ballf date posiponed ] 23
warming’ 8 5 5 [o 3 conditians a
summons) |5 & = &
z ¥ = =
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Appendix D: Definitions of the ten most frequent main charges

4

Unless otherwise stated the crimes listed below are common law offences. Definitions of the top ten main
charges are given.

Source:

Assault

Milton, J.R.L; 1982. South African Criminal Law and Procedure. Second edition, Juta and
Co, Cape Town. Page numbers are as indicated.

Assauit consists in unlawfully and intentionally: (1) applying force to the person of
another, orf (2) inspiring a belief in that other that force is immediately to be applied to him
(p467).

Assault with the intent to commit grievous bodily harm (GBH)

Corruption

Forgery

Fraud

‘Grievous bodily harm’ implies that there must be an intent to do more than inflict the
casual and comparatively insignificant and superficial injuries which ordinarily follow upon
&n assault. There must be proof to injure and to injure in a serious respect (p491).

The Prevention of Corruption Act 6 of 1958, Section 2 (a) penalises any person who,
“being an agent, corruptly accepts or agrees to accept or attempts to obtain from any
person, either for himseif or for any other person , any giit or consideration as an
inducement or reward for doing or omitting to do or for having done or omitled to do any
act in relation to his principal’s affairs or business, or for showing or refraining from
showing favour or disfavaur to any person in relation to his principal’s aifairs or business”
(p233-4).

The crime of forgery consists in unlawfully making, with intent to defraud, a false
document which causes actual prejudice or which is potentially prejudicial to another
{p785).

Fraud consists in unlawfully making, with intent to defraud, a misrepresentation which
causes actual prejudice or which is potentially prejudicial to ancther (p755).

Housebreaking with intent

Murder

Housebreaking with intent to commit a crime consists in uplawfully breaking and entering
premises with intent to commit that crime {p707).

Murder consists in the unlawful and intentional killing of another person (p340).

Possession of goods suspected to be stolen

Rape

Robbery

Theft

Section 36 of Act 62 of The General Law Amendment Act of 1955 states that "(a)ny
person who is found in possession of any goods, other than stock or produce as defined
in section 1 of the Stock Theft Act (57 of 1959)...in regard t which there is a reasonable
suspicion that they have been stolen and is unable {o give a satisfactory account of such
possession, shall be guilty of an offence and liable on conviction to the penalties which
may be imposed on a conviction of theift”.

Rape consists in intentional unlawiul sexual intercourse with a woman without her
consent (p435),

Robbery consisis in the thelt of property by intentionally using violence or threats of
violence to induce submission to the taking of it from another {p680).

Consists of an unlawful contrectatio with intent to steal of a thing capable of being stolen
{602).

Page 74 of 91



BJA report No. 2 Appendices

Appendix E: Age and gender profiles
Age and gender profiles for accused in the three courts are depicted in Figure E1.

Durban

I male

‘Efemaie;

Percent of accused (%)
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Figure E1 Age and gender profiles of accused appearing for the first ime in Durban, Johannesburg

and Mitchells Plain Magistrates Courts.
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Appendix F: Main charges and police bail eligibility

Table F1

Number of persons accused of various main charges in the Durban, Johannesburg and

Mitchells Plain Magistrates Courts. Unlike the data elsewhere in this document, attempts
are listed separaiely in this table, The number of accused persons recorded during the
study period and the percentage of recorded main charges are indicated for each court.
“Violent”, “property”, “drug”, “firearm” or “public order” classification of each charge is
indicated. The subtotais for Johannesburg and Mitchells Piain Courts under each of
these classifications are given at the end of the table. Charges where police bail is
allowed are indicated with "v", where police bail is not allowed are marked "#” while
uncertainty regarding eligibility is indicated with "?". The listed charges are as they were
reported in the court records and this should be remembered when considering

apparently anomalous data®®,

Durban ‘ i Public Poiice |
Charge S Violent] Property | Drug§ Firearm Order bail
allowed

Animal abuse 0 0 ] o ] v |
Arson 0 0.0 0 v
Arson - Attempted o G G . . ®
Assault 83 2.8 57 3.4 60 2.6 o v
Assault GBH 72 2.4 K3 1.8 257 [ 11.3 ° #
Child abuse 0 0.0 0 0.0 3 0.1 ° v
Child neglect 0 0.0 0 0.0 1 0.0 o v
Child theft G 0.0 0 0.0 1 0.0 a n
Contempt of court 1 G.0 G 6.0 1 0.0 "4
Corruption 3 0.1 10 0.6 0 0.0 v
Crimen Injuria 7 0.2 12 0.7 0 0.0 v
Culpable homicide 3 0.1 6 0.4 12 0.5 e v
Dealing in casseties 0 0.0 0 0.0 1 0.0 o v
Dealing in cocaine 0 0.0 8 0.5 0 0.0 & ®
Dealing in counterfeit money 5 0.2 6 0.4 0 0.0 o 2
Deailing in crack 0 0.0 G 0.0 1 0.0 #
Dealing in dagga 14 0.5 12 0.7 12 0.5 ®
Dealing in Ecstasy 0 0.0 2 0.1 0 0.0 %
Dealing in liguor 12 0.4 1 0.1 8 0.4 o v
Dealing in LSD 1 0 1 0.1 0 0.0 3
Bealing in mandrax 2 0.1 B 0.5 B 0.4 e 8
Bealing in marne produce 13 0.4 ° v
Deallng inprohibited] ¢ 02 f a1 18 b 25 | 11 o %
Deaiing in uncut diamand 0 c.0 3 0.2 0 0 ) 3
Dealing inunlicensed firearms 0 .0 1 0.1 o 0.0 e v
ﬁefeating the ends of justice 1 0.0 4 G.2 4 0.2 o v
Desertion 0 0.0 4 0.2 i} 0.0 o v
Drawing a firearm 2 0.1 0 0.0 14 0.6 ) v
[Drinking In a public place 1 0.0 v
Driving without a valid license 1 0.0 3 0.2 4 0.2 v

% For example, only three cases of "child abuse” are apparently reported for Mitchells Plain and none for Johannesburg.
However, "child abuse" is not iegally defined as a separate crime and is instead divided up info crimes such as assaulf,
indecent assault, rape, elc. Most cases of "child abuse” would fall under one of those or other crimes. Thus the actual

incidence is higher than it seems at first.
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. Public]] T O'C®
Firearm Order hall
Drunk driving 129 4.3 25 1.5 124 5.4 v
Defeating the ends of justice 1 G.0 4 0.2 4 0.2 Y
Deseriion 0] 0.0 4 0.2 0 C.0 v
Drawing a firearm 2 0.1 G 0.0 14 0.6 © v
[Drinking in a public place 1 0.0 © v
Driving without a vand license 1 0.0 3 0.2 4 0.2 ° v
Drunk driving 128 4.3 25 1.5 124 | 5.4 o v
Drunk in a public place 2 0.1 0 0.0 2 01 ) o
Escaping before having been
ook e*; u% d 0 0.0 5 0.3 1 | 00 o v
Escaping from lawful custody 3 0.1 7 0.4 5 0.2 v
Extoriion o 0.0 0 0.0 2 0.1 v
Failure to pay wage C 0.0 0 0.0 1 0.0 v
Firing firearm in municipal
areag P 1 0.0 3 0.2 4 | o2 ° v
Forgery 2 0.1 12 0.7 0 0.0 7
Fraud 149 5.0 187 9.3 11 0.5 ?
Gambling 4 0.1 2 0.1 1 0.0 ° v
Handling a firearmwhile under,
the inﬂu%nce 0 0.0 0 0.0 1 0.0 @ v
Housebreaking with inient 215 7.2 171 10.1 116 | 5.1 8
Housebreaking with infent -
Aompted g 1 0.0 8 0.5 3 | o1 %
Impersonating a police official 2 0.1 0 0.0 1 0.0 o Vs
indecent assault 6 0.2 (3] 0.4 17 0.7 %4
Infringement of copyright 0 0.0 0 0.0 2 0.1 (7
Intimidation 5 0.2 4 0.2 5 0.2 ) #
Kidnapping 8 0.3 0 0.0 6 0.3 i
Lending motor vehicle to
unlicengsed driver 0 0.0 1 0.1 L 0 ° 4
Maintenance - 1atiure to pay 0 0.G 1 0.1 4 0.2 ) v
Malicious damage fo property| 46 1.5 18 1.1 49 2.1 o
Murder 44 1.5 21 1.2 95 4.2 %
Murder - Attempted 44 1.5 34 2.0 82 3.6 8
Neglecting to store firearm in
i plagce 2 0.1 0 0.0 3 |01 ° v
Negligent driving 45 1.5 35 2.1 49 2.1 e v
egiigent handling of a
?fr o g 1 0.0 0 0.0 1 100 ° v
Negligent joss of firearm 4 0.1 1 0.1 3 0.1 © v
Perjury 0 0.0 0 0.0 3 04 o %4
Poirding a firearm at someocne 9 0.3 kR 0.6 7 0.3 v
Possassion of ammunition 8 0.2 1 0.1 2 0.1 v
Possession of cocaine 11 0.4 8 0.5 0] o] o ®
Possession of dagga 118 4.6 10 0.6 237 1104 o 8
igz;zision of dangerous| 0.1 0 0.0 5 0.2 R P
gc;?esrei:as‘smn aof  explosive 0 0.0 0 0.0 1 0.0 e v
ossession of false bank
Posses 3 0.1 ° v
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B Police
Vivlent | Property ; Drug{ Firearm Publio bait
Order
allowed |
Possession of goods o v ‘
suspected o bea stolen
Possession of unworked metay] | O 6.0 0 0.0 2 0.1 o w
Preventing police from
carrying out their duties 7 02 0 0.0 2 01 ° v
Bublic indecency 0 6.0 1 0.1 1 0.0 ° v
BUDIic nuisance 12 0.4 P v
Rape 63 2.1 54 3.2 132 5.8 o s
Rape - Attempted 3 0.0 2 0.1 16 0.7 E
Raceiving stolen property o 0.0 1 0.1 o 0.0 @ #
Resisting arrest 3 0.1 0 0.0 8 0.4 @ v
Robbery 280 8.7 183 10.8 a9 4.3 i
Robbery - Atiempled 5 c.2 4 0.2 10 0.4 4
Robbery with aggravating
circumstances 0 0.0 0 0.0 1 0 © ®
Robbery, armed 11 0.4 8 0.5 11 0.5 b
Robbery, armed - Attempted i} 0.0 0 0.0 1 0.0 E
Sexual oifences with children
under age 0 0.0 0 0.0 2 0.1 o o
Sodomy 2 0.1 1 04 1 0.0 o v
Theft 1389 46.6 498 29.4 417 1 18.3 ?
[Theft - Atternpted 6 0.2 22 1.3 g8 |04 7
Theit of a motor vehicie 7 02 21 1.2 16 0.7 %
Theft of a motor vehicle -
Attempted 0 0 3 0.2 1 0 ° ®
Theft cut of motor vehicle 1 0.0 8 0.5 9 0.4 ® ?
‘Trespassing 8 0.3 8 0.4 33 1.4 ) v
Unauthorised borrowing 2 7 0.1 1 0.1 1 N 0 v
TOTA 2982
| Violent 600 | 20.1 406 23.9 H 808 | 35.3 )
n
5 Property 1854 62.2 1014 59.8 806 | 28.9 )
o =
E 8 |Pug 181 6.1 99 5.8 401 | 178 o
©g [Fream 40 1.3 53 31 § 155 | 6.8 °
©  [Public Order 307 | 103 | 124 | 73 | 261 | 11.4 o
lOTAL 2882 100 1696 100 2282 | 100
Folice bail allowed
{charges marked "v"} 512 i 346 i 581 i v
Police bail not al%and 923 i 653 ) 1957 A "
(charges marked "8}
Potlice bait eligibility known
{charges marked "®" + 1435 - 899 - 1838 - B
charges marked "v")
Police bail eligibiiity unknown ] i .
{charges marked "?")? 1547 857 a4d ?
TOTAL oos2 | - | 1ees | - Homs2| - Brv+
Police bail allowed as % of ) 35.7 i 34.6 ) 316 i:/{;*
known police bail eligibiiity ’ ' ) X100
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Note:
» Police baii cannot be granted for theft, fraud, forgery or uttering where the amount involved is more than R200. The court

records, however, do notindicate the amount involved and thus it was not possible to assess police bail eligibifity in these cases.
The percentags eligibitity for police bail was therefore calculated by excluding those charges marked "?".
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Appendix G: Top ten main charges per court

Table G1 Top ten main charges per court for Durban, Johannesburg and Mitchells Plain courts. The
prevalence of each charge is expressed as a percentage of all recorded charges.
Attempts to commit the offence, where appropriate, are included. A list of all main charges
and the actual numbers are detailed in Table A1, Durban n=2982; Johannesburg n=1696;
and Mitchelis Plain n=2282.
P Durban Johannesburg Mitchells Plain
Charge % Charge | % Charae %
1 Theft 47 | Theft 30.7 } Theft 18.6
2 Robbery (incl. armed) 8.9 | Robbery (incl. armed) 11.5 | Assautlt (inct, GBH) 13.9
3 Housebreaking with intent 7.3 :—;?:nstebreaicmg with 10.6 § Possession of Dagga 10.4
4 Fraud 5§ Fraud 9.3 1 Muder 7.8
o Possession of gocds
5 Drunk driving 4.3 suspected io be stolen 4.9 § Rape 8.5
8 Possession of dagga 41 Assault {incl. GBH) 5.2 1 Drunk Driving 54
Possession of unlicenced
7 Murder 31 Raps 3.3 firearm 53
8 | Assault {inci. GBH) 5.2} Murder 3.2 | Housebreaking with intent 5.2
Possession of .
9 Rape 2.1 unlicenced firearm 2.1 | Robbery (incl. armed) 53
Possession of implements . y Malicious Damage o
10 (housebreaking, car, etc.) 1.7 § Negligent driving 2.1 Property 2.1
All other charges 12 | Al other charges 17.2 | All other charges 19.6
Total 100§ Total 100 § Total 100
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Appendix H: Bail decisions

Table H1 Bail decisions by court. Data are given for Durban, Johannesburg and Mitchells Plain
courts and expressed as a percentage of all recordsd decisions. "Released on warning”
and "Other” are beth categories of a number of decisions. Durban n = 2558;
Johannesburg n = 1688;.and Mitchells Plain n = 2220.

Johanneshurg mmMicheiis P .
= Warned 6.5 12 36.4
22
@ % Police bail 6.9 13.8 2.8 14.8 0 42.5
< =
e i‘;g;f;yts 0.2 0 6.1
Bail granted 38.3 43.4 36
Bail denied g 207 8
Postponed 19.2 13.9 0
Transferred to other 76 0 | 12
court
= Warrant issued 2.8 0.3 3.2
£ Sentenced 23 | ¥ o2 21.2 0.4 122
-
% vgf;]z"rgaffn 3.9 0.2 5.3
i_}_q Struck off the 33 6.6 51
rolf
TOTAL 100 100 100
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Table H2 Bail decisions at first appearance by charge for Durban, Johannesburg and Mitchells
Plain. Bail decisions are given for the overall top 10 charges and expressed as a
percentage of recorded decisions for each charge.

(a) Durban
Charge Relii%d Bail BF‘.&; Other To/tal Tmzlf h
warning granted | denied (%) accused
Theft 11.7 37.9 8.2 42.3 1100 {fl 1395
> Housebreaking with intent 5.8 18.8 16.2 60.1 100 217
g‘ Fraud, forgery and corruption | 18.7 48.6 7 24.6 100 154
- Possession of goods 16.7 41.7 0 41.7 1 100 18
suspected to be stolen
Robbery (including armed) 36 29.3 22.2 44.9 100 276
= Assault (including GBH) 26.5 46.2 9.8 17.4 1100 {1155
E Rape 12.5 25 2.1 60.4 {100 {||64
Murder 10.1 40.5 27.8 21.5 | 100 (|88
Drug related 2.5 58.1 4.4 35 100 181
Firearm refated 8.3 58.3 111 22.2 100 37
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(b} Johannesburg
Charge REtE;SEd graB;i d d:ﬂ g Other | Total TOtiifno'
warning accused
Theft 21.2 46.9 16.5 15.4 100 i 520
Housebreaking with intent 8.1 52.6 27.4 14 100 179
3;: Fraud, forgery and corrupiion | 12.3 43 19.6 25.1 100 179
De- Possession of goods 9.1 48.1 18.2 24,7 100 a3
suspecied to be stolen
Robbery (including armed) 4.1 32.8 31.3 31.8 100 195
%:: Assault (including GBH) 19.5 54 3.4 23 100 |[i88
7;—3 Rape 1.9 7.5 47.2 43.4 100 ||} 58
Murder 11.5 55.8 17.3 156.4 100 |} 55
Drug related 9.5 29.8 285 31.6 100 199
3.9 56.9 18.7 23.5 10¢ i 63

Firearm relaied
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{c} Mitchelis Plain

Released Baii Bail Total no.
Charge on . Other | Total | of
. granied | denied
warning accused
Thetft 39 31.7 7.3 22 100 425
Z Housebreaking with intent 13.4 89.7 5.9 10.9 100 118
@
g“ Fraud, forgery and corruption | 27.3 36.4 18.2 18.2 160 11
o
Possession of goods 33.3 55.6 0 11.1 100 9
suspected to he stolen
Robbery {including armed) 18.7 39.3 24.6 16.4 100 121
g Assault (including GBH) 74.8 8.3 1 16 100 i 317
':95 Rape 11.5 36.5 42.8 9.5 100 148
Murder 181 55.9 15.8 10.2 100 177
Drug related 5.7 33.1 2.6 13.6 100 401
Firearm related 29.9 49,4 52 15.6 100 155
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Appendix I: Legal representation and bail decisions

Tabie {1 Bail decisions for legally represented accused compared with the bail decisions for unrepresented
accused. Data are given for Durban and Johannesburg.

(a) Durban
warning bail granted | bail denied other total total
(%) (%) (%) (%) %) (n
represenied 13.3 61.7 12 13 100 316
unrepresented 16.2 38.7 10.3 34.8 100 1702
total 15.8 42,3 10.86 314 100 2018
(b} Johannesburg
warning bail granted { bail denied other totai fotal
(%} (%) (%) (%) (%) (n}
represented 11.2 52.8 117 24.3 160 1034
unrepressnied 18.5 41 25.9 14.6 100 547
total 16.9 451 21 18 100 1581
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Appendix J: After hours hall and ball decisions

Table J Bail decisions after hours compared with bail decision made during normal coust hours.

(a) Durban
warning (%) | bail granted (%) | bail denied (%) other (%) total (%) { total (n)
after 49 55.7 9.3 30.3 100 388
hours
Torma; 152 36.8 9 40 100 2080
hours
total 13.6 389 8.1 38.4 100 2468
(b)dohannesburg
warning (%) 1 bail granted (%) | bail denied (%) other (%) total (%) | total (n)
after 4.1 52.6 14 0.3 100 437
hours
normal 19.4 39.6 225 185 100 1251
hours
total 15.5 43 20.3 21.3 100 1688
{c) Mitchells Plain
warning (%) | bail granted (%) | bail denied (%) other (%) total (% total {n}
after 46 36.4 12.9 4.7 100 363
hours
normat 39.2 33.8 8 19 100 1890
hours
1otal 40.3 34.2 8.8 16.7 100 2253
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Appendix K: Bail amounts

Table K1 Bail amounts by court. Total number of accused persons granted bail for the amounts
indicated for ali charges in each court. Bold indicates the range of accused persons who
comprise 75% of bail amounts. The values occupying the median position are also
underlined.

5all amount Durban Jonannesburg Mitchelis Flain

50 K
100 20 z 79
150 10 1
200 83 il g5
250 14 2 5
300 121 26 12
350 7
400 65 & 50
450 1 1 5
480 1
500 213 113 118
550 1
600 31 16 in
700 15 12 3
750 6 3
800 53 29 71
900 2
1000 154 113 111
1200 4 3
1250 1
1500 54 31 10
2000 40 87 B
2500 5 12
3000 21 134
3500 2 1
4G00 3 57
5000 e 96 2
6000 2 5
7000 2 4
7500 1
8000 2 & 2
10000 2 7
15000 1 3
20060 2
Grand Total 960 779 782
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Table K2 Bail amounts by charge for Durban, Johannesburg and Mitchells Plain courts, Total
number of accused persons granted bail for the amounts indicated for all charges in each
court. Bold indicates the range of accused persons who comprise 75% of bail amounts.
The values occupying the median position are also undetlined.
(a) Durban
Thet | Housebreaking ;] Fraud, |rossession of] robbery JAssaultincl] Rape | Murder {[drugs| tirearm
with intent forgery goods incl armed gbh
and suspected to
corruption] be stolen
50 2 1
100f 13 i 5
150 8
200 33 1 4 2 22
250 5 1 3 4
300 71 2 1 3 i2 15 1
350 2 2 1 1
400] 36 1 5 2 8 z
450 1
500 84 3 10 9 23 1 8 13 7
550 1
800 14 1 1 3 4
700 7 1 3 2 i
750 3 2 1
BOD| 25 3 5 3 8 1
900 2
1000 52 14 17 11 3 [ 8 5 3
1200 2 1 1
1250 1
1500] 22 2 3 ] 3 11 2 2
2000 17 2 3 5 2 1
2500 1 2 i 1
3009 7 1 6 1 2
3500 2
4000 3
5000 5 [ 4 2 1
5600 1 1
7000 1
7500
BOOO 1 1
10000 1
15000 1
20000 2
Grand4ly 25 66 5 48 61 12 32 92 20
Tctal
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(b) Johannesburg
Thefti Housebreaking i Fraud, Possession of |robbery incl] Assauit | Rape [Murder[drugs| firearm
with intent forgery |goods suspected{ armed inci gbh
and to be stolen
corruption
100 P
2001 10
250 1 1
300 20 1 1 2 1
400 8
450 1
500] &4 3 4 12 1 5 2
800 13
700 g 1 1
800] 9 5 3 8 i
10001 27 10 20 12 3 14 3 5 3
1200 2
150G 11 1 5 3 a2 3 1 1
2000 11 10 14 2 8 4 1 4 4 [
2500 8 3 2
3000] 33 31 7 8 a1 1 3 10 3 g
3500 1
4000] 14 13 3 3 6 3 2 3 4 P |
5000 26 25 5 3 19 1 4 2 i
8000 1 2 2
7000 2 1 1
8000 1 2 1
10000 5 4 3 4 1 1
15000 2
G ran dj276 94 77 42 64 48 7 29 27 21
Total
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{c) Mitchells Plain

theft | Housebreaking | Fraud Possession of robbery fassuait incl| Rape | Murder | drugs | firearm
with intent to Goods Suspected to|  incl gbh
steal & theft be Stolen armed
160 4 1 1 1 6
150 1
200 27 2 2 17 4 22 2
250 1 4
300 23 4 3 1 2 10 40 21
400 ] 4 2 3 8 3 g B
450 3 2
480 1
5C0 14 8 11 4 5 28 13 20
500 12 8 1 2 6 24 22 5 10
700 1 1 1
750 1
8C0 20 21 5 2 11 7
1000] 16 30 1 3 7 18 16 7
1500 1 2 4 1 2
2000 2 3 1
50C0 1 1
8000 2
G ran dit3t 83 5 5 48 26 51 98! 121 75
Total
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Appendix L: Bail paid

Table L1 Bail paid according to various ranges of bail amounts in Durban, Johannesburg and
Mitchells Plain courts. Bail is considered “paid” only where it was paid at court on the
same day that bail was granted.

{a) Durban
Bail <100} 10C-[  200-[ 40C-] 600-] 800 - 1G00-] 2000 -] 3000 -1 4000 -1 ~=B001 Total
amt 199 399 599 799 099| 1989 2999; 3899 4899 0
not 0 3 5 10 1 bl 24 2 5 0 0 52
paid
paid 3 12 29 51 4 6 41 9 4 Z 2 163
Total 3 15 34 61 5 8 65 11 9 2 2 215

{b) Johannesburg

Bai <1001 160- 200-1  4C0-1 600-] 800-] 100D-T 200C-] 3000=T 4000- >=500] Tota
amt 199 399 598! 7995| 999( 1993 2999] 3909 4999 0

not 0 0 0 12 [ 4 12 15 17 27 9 101
paid

paid 8] Q0 3 i5 8 3 21 7 13 1 3 72
Total 0 0 3 27 11 7 33 22 30 28 12 173

{c) Mitchells Plain

Bail <100} 100-[ 200 -[ 400 -] 800 -] 800 -] 1000~-[ 2000 - 3000 -1 4000 - >=hb00[ fotal
amg 1991 399 590] 799 999 1989; 2008] 3099 4999

not 0 11 51 89 57 53 78 5 ¥} 0] 1 345
paid

paid 0 69 106 51 35 10 33 1 0 0 2] 307
Total 0 80 157 140 a2 63 111 6 0 g 3| 652
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