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PART I - DESCRIPTION OF THE WORKING OF THE MAGISTRATES' COURTS SYSTEM

CHAPTER 1 ~ INTRODUCTION

1.1

1.2

1.3

This section of the report aims to provide, as a background to our
w2commendation:, ar outline of the working of the magistrates’
courts system as it existed at the time of our enquiries, that is

in mid-1981. After a brief introductory chapter dealing with the
historical and statutory background, we describe the responsibilities
of the various bodies involved in the administrationof the courts
(Chapter 2) and then examine the relationships between all those
concerned (Chapter 3). Annexes E to J deal with specific matters
which are too detailed to fit easily into the general body of the
text. A simple recitation of the statutory framework within which
the magistrates' courts system has been established would not be
very informative; what matters mosi is the relationship between the
various elements making up the system. Accordingly, we have sought
to describe the way in which the system actually workasjour description
neceamparily has subjective elements, but it is the product of
visits to a number of courts and of discussions with many
individuals working within the courts,or for local authorities

or central government. Although our sample of courts and paying
authorities was necessarily comparatively small, we have no reason
to believe that ii was unrepresentative.

Historical framework

Historically, the magistrates' courts service has been a local service
locally administered; this arrangement appears to continue generally
to command acceptance. The magistracy itself is older than the
Justices of the Peace Act 1361 which in effect gave statutory
recognition to the institution and made magistrates into a form of
local government. Some essentially administrative tasks remain

(for example liquor licensing) but for the past century Jjustices of
the peace have been principally concerned in judicial functions.
Throughout this period it has been the policy of central government
that magistrates' courts should be a locally administered service

run with the minimum of outside interference. This remained the case
even after 1949 when central government assumed a large measure of
respongibility for funding the magistrates' courts which had
previously fallen exclusively upon local authorities.

Legisiation

The current legislation governing the administration and financing
of the magistrates' courts is conteined in the Justices of the Peace
Act 1979 (JPA). The Act is closely based on a previous Act of 1949
and is drawn in fairly wide terms which could in theory give the
Home Secretary considerable power to direct the activities of
magistrates' courts committees (MCCs) ~ see for example section 19.
In practice however, the Home Secretary has used this power only in
relation to minor matters, for example, he has made rules governing
the maximum number of members of an MCC. )



1.4

The financial arrangements for magistrates' courts excluding Inner
London (for Inner London see Annex E} are governed by sections 55 and
56 of the JPA. 1In view of their great importance it is worth

setting out the more significant of these provisions in full:

55(1)

55(2)

56(1)

Subject to the provisions of this Act, the council
of each non-metropolitan county and of each
metropolitan district shall provide the petty
sessional court-houses and other accommodation,

and the furniture, books, and other things, proper
for the due transaction of the business, and
convenient keeping of the records and documents, of
the county justices or any committee of such justices,
or for enabling the justices' clerk for the non=-
metropolitan county or metropolitan district or any
part thereof to carry out his duties.

The council of each non-metropolitan county or
metropolitan district shall pay -

a. any expensesd the magistrates' courts committee
or, in the case of a committee acting for the area
of more than one such council, the praoper proportion
of those expenses; and

b, the sums payable under Part II of this Act on
account of a person's salary or expenses as justices'
clerk for the non-metropolitan county or metrapolitan
district or any part thereof and the remuneration of
any staff employed by the magistrates’ courts committee
to assist him ....; and

c. so far as they are not otherwise provided for,
all other costs incurred with the general or
special authority of the magistrates' courts
committee by the county justices.

Subject to the provisions of this sectioni-

a. the petty sessional court houses and other

accomnodation, furniture, books and other things
to be provided by a council under Section 55 of

this Act;

b. the salary to be paid to a justices' clerk and
the staff to be provided for him; and

Ce the nature and amount of the expenses which a
magistrates' courts committee may incur in the discharge
of any functions or may authorise to be incurred,
including the sums payable to a justices' clerk in respect
of accommodation, staff or equipment provided by him,
sh:ll ue such as may from time to time be determined

by the magistrates' courts committee after consultation
with the council or councils concerned.

]
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56(3) Any council concerned which is aggrieved by a
determination of a magisirates' courts committee
under subsection (1) above may, within one month from
the receipt by the council of writien noiice of the
determination, appeal to the Secretary of State, whose
Jdecision shall be »inding upon the magistrates' courts
committee and any council concerned.

It is for the MCC for the area concerned to determine the level

of provision which is required under section 55 (see section 56 JPA).
Section 59 of the JPA provides that the Secretary of State may pay
grant towards the cost of the magistrates' courts service at a

rate of up to B0%; there is discretion to withhold grant but this is
very seldom exercised (only one instance can be readily identified).
The effect of the statutory arrangements outlined above is that the
paying authority must pay such sums as the MCC (after consultation
with the paying authoriiy) determines, subject to a right of appeal
by the local authority %o the Home Secretary, which must be exercised
within one month of the appropriate determination; and that the Home
Office then pays B0% of all expenditure properly incurred, that is,
incurred by the paying authority in meeting the obligation laid upon
it to provide the facilities deemed necessary by the MCC for the
efficient running of the magistrates® courts service in the area.

The next two chapters will flesh out this statutory framework and
illustrate the procedures by which the various bodies concerned
carry out their statutory responsibilities.
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CHAPTER 2 - STRUCTURE

Central Government Involvement

Home Office
C2 Division

This Division has the primary interest within the Home Office in the
general running of the magistrates' courts and so tends to deal with
matters which are not specifically the responsibility of other divisions.
C2 has a general responsibility for deciding whether expenditure, except
capital expenditure on land and buildings, has been properly incurred,
and will therefore be consulted by Finance Department whenever there

is a dispute as to whether an item should rank for grant. The Division
also deals with all appeals against MCC determinations other than those
involving capital expenditure on land and buildings. Consideration of
such appeals involves a considerable amount of effort as both the local
authority and the MCC will be asked to state their cases in full and

it may be necessary to seek further information after the initial state-
ment and response: where the dispute concerns either grading or condi=-
tions of service the relevant Joint Negotiating Committee {see paragraphs
2.23 and 24) will be asked for its opinion.

All proposals to create new additional posts within the magistrates’
courts service require Home Office approval; this rule was laid down
by Home Office Circular 48/1953 and derives from the power of the
Secretary of State to withhold grant. (see Annex F for details of
procedure). Home Office approval is also required for the appointment
of a justices' clerk. €2 will lead on the issue of pay determination
which is of concern to the Home Office because of the requirement ulii-
mately to pay grant on any increase which is decided (annex G contains
a note on the process of pay determination).

Inaddition to these functions on the administrative side, C2 is concerned
with the domestic proceedings work of the magistrates' courts and deals
both with individual casework and with policy on the scope and content
of this area of the law. C2 is also concerned with magistrates' courts
procedure, the operation of the Bail Act and proposals for revision and
consolidation of magistrates' courts legislation. These policy
responsibilities keep the Division in close contact with the courts and
with the associations representing court staff which will be consulted on,
and frequently make contributions to, the policy issues. €2 regularly
issues circulars to the courts explaining legislation and new procedures;
Justices' clerks said that they found these most useful. Finally, the
Home Office Adviser on magistrates' courts and the Training Officer, who
are both justices' clerks, are attached to C2.

Finance Department

The paying authority (the relevant non-metropolitan county or
metropolitan district) initially meets the total cost of all expenditure
incurred by the MCC and thereafter recovers from the Home Office 80%

of all expenditure properly incurred. In theory therefore the Home Office
has an open ended commitment to pay 80% of expenditure on courts

however much that might be; in practice however regard must be had

to financial constraints and total expenditure on magistrates' courts
during previous years has in the event been very close to the estimates
produced by the Home Office as part of the general central government



2.5

2.6

2.7

forecasting of local authority expenditure. Expenditure on

magistrates' courts, as on the police and certain other services, is

"specifically funded". After the Department of the Environment has

fixed the level of block grant which will be available nationally

for all local authority expenditureonallservices the Home Office takes

from the total grant the amount which it has been estimated will be H
required in order to meet the obligation to pay grant for various spec=- ;
ific services including the magistrates' courts during the forthcoming
financial year.

e awey

In considering the control exercised by the Home Office over expendi=~
ture on magistrates' courts it should be remembered that Finance
Department seeks only to control the overall national level of
expenditure; it does not therefore seek to control the budgets of
individual MCCs. Only in exceptional cases would it query an
individual budget or individual item. (In the past there has been

one occasion when a pay agreement was reached which breached government
guidelines and the excess was deemed not to be 'proper expenditure®.
The practical effect of these arrangements is that the Home Office can
influence the level of expenditure on magistrates' courts only by
encouraging local authorities to be economical: it can however to
some extent rely on the authorities desire to keep their 20% contribu=-
tion to as low a level as possible. Most (although not all) local
authority treasurers are aware of the Government's proposed limits on
expenditure and advise the MCC accordingly when budgets are drawn up.
A more detailed account of the process by which the overall amount of
money available is decided upon is contained in annex H.

s ans)

Accounts Branch

This Branch has two areass of responsibility in respect of magistrates'
courts:

ae fines and fees - magistrates' courts are required
to remit all fines and fees (with certain exceptions)

to the Home Office where, after the amounts have
been reconciled with the returns, the balances are paid over 1o

the Consolidated Fund. The courts are also required to submit
quarterly returns of fines and fees remitted, of costs paid by them
from central funds and of amounts received as contributions towards
either legal aid or costs. The return also shows the total amount
of arrears which have accrued in each court; these arrears figures
include sums adjudged to be paid but not yet due, for example,
fines where time to pay has been granted and that time has not yet
elapsed.

b. acting under delegated authority from the Treasury, Accounts Branch
may write off fines which are irrecoverable.

G3 Division ;

All capital expenditure on land and buildings (excep® that relating to
minor works of adaptation costing .ess than £12,000 /hich are carried
out as a matter of convenience at the same time as works of repair and
maintenance) requires prior approval by the Home Office. G3 Division
oversees these matters. In addition to exercising very detailed control
over individual major projects, that is, those costing over #£120,000 (far
more detailed control than over any other item of expenditure by the
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magistrates' courts service), G3 is responsible for assembling future
land acquisition and building expenditure programmes and monitoring
their progress. The programmes are largely based onthe balancing of
Central Government's capital allocations and the relative operational
priorities of the various project: proposed to the “ome Office by
providing authorities, in consuliation with MCCs. The detailed planning
of adaptations and extensions to existing buildings which are estimated
to cost up to £120,000 (s0 called “minor works") are not overseen in
any deteil by G3, though the Division requires to be satisfied of the
need for them and of their scope and operational priority before
including them in an approved expenditure programme. {The procedure
whereby a new courthouse is approved and built is outlined in

Annex H.)

Cl Division

The Division is not concerned with the administration of magistrates’
courts, but nonetheless its work has a direct impact on the courts,

for example, in the field of penalties and the work of juvenile courts.
In the case of penalties, the Division reflects the Home Secretary's
concern about the number of people currently in prison, by examination
of alternative provisions as well as of the possibilities for diverting
potential defendants away from the prosecution process eg by police
caution. This has implications for the magistrates' courts which pay
close attention both fto the circulars of advice issued and to the process
of policy formulation. In the case of juvenile proceedings Cl is
concerned both in casework and in policy; the latter interest focuses
in part on problems involving delay in bringing cases to trial and in
the enforcement of fines mmposed upon juveniles.

E3 and E4 Divisions

E3 Division is concerned with the betting and gaming licensing activities
of magistrates' courts, which have a wide jurisdiction under the

Betting, Gaming and Lotteries Act 1963 and the Gaming Act 1968. Ei
Division has a corresponding interest in the liquor licensing responsi-
bilities of the magistrates' courts which stem from a number of statutes.

Lord Chancellor's Department

The responsibility for the appointment of magistrates rests with the
Lord Chancellor (or, in Lancashire, Merseyside and Greater Manchester,
with the Chancellor of the Dychyof Lancaster) and a division within

the Lord Chancellor's Department (LCD) collates advice received from
advisory commitiees throughout the country. In addition, LCD offers
advice and funding for the training of magistrates, determines the max~-
imum number of justices for each division and lays down certain minimum
standards of training which must be attained by all magistrates' couris
compittees. LCD also has responsibility for policy relating to the
payment of legal aid and that governing the payment of costs out of
central funds.

The Internal Audit Service of the Lord Chancellor's Department (IAS)

IAS audits the accounts of magistrates' courts for and on behalf of

the Home Office using systems audit techniques broadly similar to those
in use in other arms of central govermment and outside, and the head
of IAS submits an annual audit report to the Home Office. Until the
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mid-1970's IAS auditors examined the accounts in their entirety and

- offered assistance if the books failed to balance; the emphasis has

now turned towards giving assistance io the justices' clerk in managing
the accounts side of his court by examining the systems which he

uses to perform that function. As a result IAS staff now concern
themselves with a far wider range of issues tHan the accounts them-
selves, such as office layout and the physical security of premises

and staff. As a national organisation, the IAS is zble to pass on
details of good practice and advice on particular problems (for example,

B i

how to counter new types of fraud) and the auditors use a standard TE
control questionnaire which directs the attention of the courts to §
similar questions. Following an audit, IAS may recommend certain

changes in practice; a reliable procedure has now been agreed which H

ensures that their recommendations are given proper consideration.

Some of the recommendations, particularly those concerning security,
may well have staffing implications although IAS's general policy is
wherever poesible to make recommendations which can be implemented
without any increase in staff. In addition, IAS certify that they
have no objection to the write-off of fines (the actual decision is
still taken by Home Office Accounts Branch) and they may also authorise
the write=~off of small cash losses (under £50).

The advice and assistance of IAS is also of crucial value to the

Home Office in relation to the acquisition of computers by courts.

Before 1977 there was no central control over the acquisition of com-
puters by MCCs and this.led to criticism by the Public Accounts
Committee. Following this the Home Office issued Circular 109/1977

which reminded MCCs that computers should only be introduced where
compensating savings as to staff and other costs would materialise
quickly. Furthermore, MCCs were required to notify IAS before

deciding to make any substantial change in a court's accounting

system {which necessarily covered proposals for computerisation);

full details were to be supplied of the estimated expenditure and of

the savings in staff or other costs which were expected together

with details of the period of time over which those savings were

expected to materialise and any available alternatives %o the proposed
scheme {(a note on the procedure followed when a computer is acquired -
is at annex I). TIAS initially became involved in this field because

the first proposals for mechanisation within the courts service concerned
accounting procedures where IAS were in the best position to offer advice.
Computers are now being installed in magistrates courts which are cap=-
able of performing a far wider range of tasks including the production
of certain documents and court listing; despite the fact that these
tasks go far beyond the initial accounting function which prompted

courts towards computers, IAS continue to be the main source of

advice.

Other Govermment Departments

No other central government department is directly involved with the
administration of the magistrates' courts. However recent pressure |
by the Department of the Enviromment for furt.er :ieductions in Tocal
government expenditure is likely to have an effect on expenditure

on magistrates' ceurts in that all local authorities will be searching
with renewed vigour for economies. Furthermore, since the level of
total local authority expenditure is influenced by the level of the



block grant which is set by the Department of the Environment, it
cannot fail to influence local authorities' attitudes towards
making provision for magistrates' courts.

Local Government Involvemeg&

2.1% The paying and providing authorities for magistrates' couris are the
metropolitan districts and non-metropolitan counties, except in
London where the Receiver is the paying authority for Inner London
whilst the GLC performs the same function for outer London courts.
Paying authorities are required under section 55 of the JPA to
provide such accommodation, furniture, bocks and other things as
are necessary for the efficient running of the magistrates' courts.
In all cases the paying authority is responsible for the pay of the
magistrates' courts staff and in some cases it owns the court
buildings as well. &Even in areas where the paying authority does not
own the court buildings, it is normal for it to maintain them on a
standard local authority cycle. It may also provide other services,
for exsmple, the use of its printing department, and be the source of

- supply for non-specialised items required by the courts. Under the
JPA the level of provision for the magistrates' courts is to be
determined by the MCC concerned after conmsultation with the paying
authority; if the latter is aggrieved by any determination it may,
within one month, appeal to the Home Secretary whose decision is
binding on all the parties.

2.15 Within the framework outlined above the reality is generally one of
co-operation between couris, MCCs and local avthorities. Whilst
aware that MCCs have specific responsibilities and are independent of
local authorities, nonetheless paying authorities generally seek to
keep MCC budgets within limits commensurate with those imposed on
other areas of their expenditure. For their part most MCCs recognise
the constraints to which paying authorities are subject and reportedly
take care not to make unreasonable demands and to be able to make out
a case for their proposals. Contact will be maintained at official
level both by frequent informal discussions between justices' clerks
and local authority staff amd also by the presence of one or more local
authority officers at MCC meetings to act as liaison officers.

2.16 Despite the fact that paying authorities avowedly recognise that MCCs

are independent bodies they generally assimilate consideration of
. expenditure proposals to the committee system used to monitor other

items of local government expenditure. Most local authorities have
a mumber of single subject committees which deal with budgets for
individual items (such as education or social services) together
with one omnibus committee which handles all the comparatively small
heads of expenditure {such as that of the chief executive!s or the
architect's departments); normally this latter committee will have
oversight of proposals emanating from the MCC. The local authority
committee may well examine the MCC's budget in some detail although
frequently the objective of its scrutiny is to keep the total
expenditure within reasonable bounds. Thereafter the MCU budget will
go to the full council, normally by way of the finance committee,
but in neither the finance committee nor the full council will detailed



scrutiny be given because in general the courts budget will be too
small in proportion to other areas of expenditure to warrant special
attention. Potential disputes over expenditure can frequently be
forestalled because the paying authority's treasurer's department
generally prepares, or is involved in the preparation of, the budget
and can predict whether or not the paying authority will agree to

a proposed item.

2.17 In most of the areas which we visited we were told that both sides
strive to avoid major disagreement which would lead to a determination
and appeal. Such an ocutcome was seen as representing a breakdown in
relations., In one area however, a different view was taken and it was
suggested that it was quite sensible to have an impartial arbiter in
the shape of the Home Office whose decision could then be accepted by
all concerned; a large number of appeals may not, therefore, necessa-
rily imply that relations between MCC and paying authority are very
bad. In view of the general desire to avoid confrontation, however,
it was rather surprising that only two of the areas which we visited
had a formal procedure for the resolution of disputes between MCC and
paying authority.

Magistrates' Courts Committees

2.18 There is an MCC for every shire county, everymetrgolitan district,
each of the four Outer London areas and the City of London (Inner
London, with its separate system, has a Committee of Magistrates).
They are composed of magistrates from the relevant commission area
elected by their colleagues (there is in addition power to co-opt
High Court judges, circuit judges or recorders, and the keeper of
the rolls of a county is automatically a member of the MCC). MCCs
are responsible for determining the level of provision for
magistrates' courts in their area in consultation with the paying
authority and in addition are responsible for the administration
of the courts but are not concerned with judicial matters. MCCs
have considerable responsibility for personnel management as the
MCC acts as the employer of members of staff working in the
courts service in its area with the exception of clerks to justices.
The latter are office heolders but even so are appointed by the
MCC. (It should be remembered that not all staff who work in the
courts are necessarily employed by the MCC: cleaners for example
are often local authority employees.) Detailed issues are typically
discussed by comparatively small sub~committees dealing with
particular issues, such as training or personnel, which then put
forward to the full committee proposals for ratification; the MCC
Chairman will be consulted by officials during the intervals between
meetings of the MCC and will have some control over the matters which
are put to the MCC together with the power to make decisions on matters
which are urgent.

2.19 Clerks to MCCs are drawn from different backgrounds. At present
there are 87 MCCs (outside Inner London and the City) of which all
36 coverirg metropolitan districts are clerked by jus:ices' clerks
whilst for the remainder there are 22 local authority chief executives,
2L justices' clerks and & independent clerks (one of whom is clerk to
2 MCCs). As can be seen the majority of MCCs are clerked by justices'
clerks but it should be remembered that section 22 of the JPA specifies
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that in areas which are not divided into petty sessional divisions
the clerk to the justices is by virtue of his office clerk to the MCC;
there is thus only one person eligible to clerk the MCC in many
metropolitan districts.

There is no specific training for the post of clerk to the magistrates'
courts committee and those who are clerks to justices may find the job
a taxing one, at least initially. Clerks drawn from local authorities,
on the other hand,may encounter difficulties as a result of their
unfamiliarity with the courts.

The Justices! Clerk

The justices' clerk is in a unique position within the magistrates'
courts service because he is an office holder appointed by the MCC at
whose pleasure he holds the office and pot an employee; the approval
of the Home Secretary is required before any justices' clerk may be
appointed. Clerks value their independence highly and, while they

will expect the MCC members from their own court to be helpful

when matters of concern to that court are discussed at the MCC, it is
apparently rare for either the MCC or individual members of it to
concern themselves on their own initiative with matters relating to

the running of the individual court. Although the other court staff
are employees of the MCC the justices' clerk is in practice responsible
for the day to day management of his court and has almost total discre-
tion over the organisation of his work and his staff within the resources
available to him.

Justices' clerks are required under section 26 of the JPA to possess
certain qualifications before they may be appointed. In general, the
requirement is that nobody may be appointed as a justices' clerk unless

he has five years experience as a barrister or solicitor. There are
certain exceptions relating to individuals who have served for a long

time in the magistrates' courts service before a qualifying date. At
present, there are a nmumber of justices' clerks who are neither barristers
nor solicitors but eventually all clerks will be professionally gualified
as those to whom the exceptions apply retire and are replaced by gualified
lawyers.

Conditions of service relating to whole-time and part-time justices'
clerks have been laid down by the Joint Negotiating Committee (JNC)
for Justices' Clerks. These conditions are mostly concerned with
such matters as pay, allowances and leave. Sections 25 to 27 of the
JPA lay down specifically the powers of MCCs to appeint and remove
clerks, the qualifications required and certain details concerning
conditions of service. The latter make it clear that the clerk
should be consulted before a member of staff at his court is either
employed or dismissed, and a clause in the conditions of service
added by the JNC states that where an MCC discusses changes directly
affecting the facilities or establishment of a justices' clerk's
office, he should be afforded the opportunity to attend the meeting
of the committee or subw-committee concerned and make representations.
It should be noted that the position in Inner London is different;
these differences are set out in annex E.



2.24 There is also a JNC for Justices' Clerks' Assistants which has
published agreed conditions of service. As with justices’ clerks, the
bulk of the published conditions concern such matters as pay,
allowance, leave etc. Sub=paragraphs (b} and (c) of paragraph 10
are however -of considerable interest; they provide -

"b., The Magistrates' Court Committee shall consider and review
annually in conjunction with the Justices' Clerk, the number
and grading of staff reguired for the proper performance of
the duties having regard to the nature and size of the Petty
Sessional Division.

c. The Assistants shall be given the opportunity to make
suggestions to the Magistrates' Courts Committee through the
Justices' Clerk for the revision of the establishment."

In some areas this provision has been interpreted to mean that every
assistant has a right to make representations about the grading of

his or her individual post, in effect to apply for regrading anmually.
In other areas a more restrictive view prevails and this provision

is seen as permitting assistants to suggest that the establishment

of a court is inadequate given the workload but not to make representa-
tions about individual circumstances. (See annex F, paragraph 3e)

2.25 In addition, in 1975 the JNC for assistants issued a circular to clerks
to MCCs suggesting that MCCs might wish toset up conmsultative committees
which would enable the assistants to put matters of concern direct
to members of the MCC with justices' clerks acting as members of the
management side. It is not obligatory for MCCs to set up these
committees, and the Working Group knows of one area where a
representative nominated by the Association of Magisterial Officers
(AMO) attends meetings of the MCC and an additional committee 1is
therefore seen as unnecessary. Lt is very much a matter for each con=
sultative committee to decide upon the type of issues with which it
will concern itself but the general object is to keep staff informed
on matters which concern them and ensure that their views are sought
on existing practices and proposed changes which would affect them.
Nonetheless, this can be regarded as a significant innovation, given
that direct contact between assistants and MCCs was very rare until
recently. We understand that the issues discussed will include such
matters as staff welfare, personnel arrangements, working conditions
etc, but not pay.

2.26 The position of justices' clerks' assistants, who comprise all
members of court staff other than the clerk himself and embrace all
grades from junior clerical to deputy clerks, at first sight
appears complex. Section 27 of the JPA provides that assistanis are
employed by the MCC but work under the direction of the justices'
clerk; in practice justices' clerks conduct the day to day
management of their offices with little or no outside interference.
As noted in paragraph 2.25 above there has been a change in
relations between stafl and MCCs with the introduction of consult:tive
committees or other methods of ensuring direct contact between the
two. At the same time, the nature of the courts service itself has
changed as it has expanded. (For example it is now required that

‘
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those sitting as court clerks hold at least the Diploma in
Magisterial Law.) This is not to imply that the authority of
individual justices' clerks has been undermined but it is now
widely recognised (not least by justices' clerks) that individual
magistrates' courts are not islands. There is still, however,

a feeling that some MCCs are too remote from court stafil and

take decisions affecting them without consuliaticn.

Magistrates' courts vary greatly in size and so in consequence

does the administrative task which will be placed on an individual
clerk's shoulders. It was clear to us that in the smaller courts
which were generally to be found in the shire counties individual
clerks might well not spend much time on administirative matters
because of the back-up available from the local council; this
cbservation applies particularly to personnel matters where the
legislation is now very complex but it also applies in matters such
as maintenance of buildings. On the other hand in larger urban
courts and particularly in the very large city courts, the justices'
clerk must inevitably give a great deal of atteniion io administration
and perhaps spend considerably more time onthis than he does on
giving legal advice to his magistrates. Despite the heavy
administrative burdens evident in some courts only a few of those

we visited had an officer with a specific and direct responsibility
for the efficient running of the office and for the performance

by the staff within it of their duties; this means that although
there are individual senior officers dealing with separate

aspects of the court's work there may be no one person other than the
clerk himself responsible for drawipg all the threads together.

This may put a burden on the clerk concerned, a problem that is
accentuated by the fact that justices' clerks tend to see themselves
as advisers to magistrates rather than as managers of large and
complex offices and will have received comparatively little training
in administration.

The Individual Magistrate and the Bench

The majority of magistrates are not greatly interested in
administrative matters unless a mistake has been drawn to their
attention in court. On the other hand, the magistrates must elect
from their number the members of the MCC who will be required to

take an active interest in court administration. The Bench as

such tends to have little corporate influence on the administrative
side of court life although the bench chairman and, perhaps, his
deputies may play a slightly more importmt role. In most of the courts
which we visited the chairman of the bench was alsce a member of the
MCC, which naturally required of him a degree of administrative
interest and involvement. We think it reasonable to assume however,
that bench chairmen are elected to the MCC by their colleagues
because of their position as chairman and not because they necessarily
have particular administrative experience or ability.
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CHAPTER 3 ~ THE WORKING OF THE SYSTEM

General

At local level central government was perceived by most o¥ those
interviewed as playing comparatively little part in the administration
of the oourts: on sdministrative matters most justices' clerks told us
they had virtually no contact at all with central government., Paying
authorities were, as might be expected, more awsre of the Home Office
role but only in the area of building was there normally any close
contact, o

The relationships which are crucial to the working of the emtire system
are those between the paying authority, the MCC and individual clerks
to justices; here local factors, and the personglities involved, can
have a decisive effect. One significant element in determining these
relationships is the identity of the clerk to the MCC. Ixcluding Inner
London, we identified the following siructural veriations: firstly,
there. are counties where the chief exeoutive is also clerk to the MCC;
gecondly, in other counties the clerk to the MCC is a justices! clerk;
thirdly in metropolitan districts which are not divided into petty
sessional divisions the clerk ‘to justices mst by statuie be clerk to
the MCC; fourthly, in metropolitan districts with 2 or more petty
sessional divisions one of the justicest! clerks concerned is in
practice clerk to the MCC; finally, one county and the Outer London
areas have independent clerks to the MCC., Although these structural
variations undoubtedly influence the relationships between the various
hodies involved in the sdministration of courts they do not of theme
selves account for all the different ways in which the statutory
procedures are in fact operated within different areas,

The budset

In order to illustrate the position it is helpful to examine the
procedures which are followed when the annual budget for the courts

is prepared. In effect, the preparation of the budget covers the great
bulk of the provision made for the courts by paying authorities at the
behest of MCCs. However, such matters as provision of new buildings,
increases in staff and changes in conditions of service and proposals
for computerisation are likely to be discussed separately (see
peragmphs 3,15 0 3,19 below)s

The preparation of the courts budget is invariebly synchronised with
the local authority's general budgetary cycle. The first stage is

the preparation of etimates for the conmideration of the MCC, Both
local euthority officials and court staff are involved in drawing up
the estimates but as a general rule most of the detailed work appears
to be done by the former except in the case of some MCCs with a

single lerge couri, The estimates will be based on the previous

year's figures, taking into account bids by individual courts for
additional resources and forecasts of pey and price increases (normally
made by the peying suthority). They may be considered First by a sub-
committee of the MCC before formal approval by the full committee. A
representative of the local authority finance department will normally
be present to give any necessary explanation of the figures., Items may
be deleted, varied or added by the committee or sub~committee.
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From the MCC, the estimates will frequently go to & general committee
of the paying authority concerned with all those elements of local
authority expenditure which are not the preserve of a functional
committee of the aunthority. Whether or not this happens, the
estimates will then be considered in turn by the finance committee

- and by the full council. It is possible at any of these stages for

disagreement to be expressed and for the estimates to be referred
back for reconsideration by the MCC although it would seem to be
expecied that in practice such matters should if possible be resolved
at official level. If there remains unresolved disagreement after
the estimates have been considered by the full council, it is open
to the MCC to make a determination, either as to a particular item
which is at isue or as to the whole budget, and the paying authority
may appeal to the Home Secretary against that deteraination. The
Home Office will consider the appeal and reach a decision in the
light of the cames made by both sides.

In considering the ways in which these procedures are operated and
the variations between different areas, there are two general
preliminary points to note: firstly; regardless of who acts as clerk
to the MCC {the commitiee will rely very heavily on the local
authority treasuper's deparitment; secondly, the lsvel of involvement
of individual clerks in the preparation of the budget for their court
varies widely. There are indications that this level of involvement
might be related to whether or not the court is situated in a
metropolitan district and whether the MCC cerk is also a justices?
clerk: at the same fime, it must be stressed again that not 211 the
differences encountered were accounted for by these factors. The
gize of the court is clearly relevant,

With very few exceptions each justices! clerk is asked to estimate
hig likely requirements during the forthcoming year, using in some
cases & standard form whilst in other areas a representative of the
local authority treasurer's department visits the court to disocuss
the matier with the clerk and/or members of his staff. The active
contribution made by the clerk and his staff to the preparation of
the budget varies considerably from court to court although as a
general rule, clerks in metropolitan districts tend to take a greater
part in the process especially when dealing with numbers and gradings
of staff or the provision of equipment and stationery. At the other
end of the scale the mmaller courts which are generally found in the
rural areas of the shire counties tend $o rely very heavily on the
expertise of the paying authority and hence tend to accept fairly
pessively any esitimates of future expenditure which are prepared. It
is quite clear that clerks in metropolitan districts, where there
will be few, if arny, separate divisions, are much better placed both to
prepare budgets for their courts and to fight for the budgets once
they have been prepared.

In this context, it is perhaps unsurprising that far more appeals
against MCC determinations have come from metropolitan district
councils than from county councils, where there is a far greater
tendency for both sides to compromise (ind:ed, in one county it

was gtated that, as a matter of policy, every effort would be made
to avoid a determination and appeal leading to the imposition of

a decision from outside). So far as we can ascertain, since 1974
there has been no appeal by a local authority which itself provided

as
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the clerk to the MCC whereas almogt half of metropolitan districts

and almost half of counties where the MCC clerk was & justicea' clerk
had appealed against determinations by the MCC., It should also be
stressed that even the "independenit' courts would be unable to prepare
their budgets without some outside assistance; for example, the paying
authority will normally provide emtimates of inflation and inferma’ion
on central governmeni estimates and essumptions.

Although the MCC is formally responsible for the budget for its area,
detailed scrutiny by the committee itself appears comparatively rare
with most committeesconcentirating solely on large items such as
computers or buildings and taking iittle interest im minor or routine
matters unless thy concern magisirates directly. It appears that MCCs
rarely take any interest in out-4urn figores. The view which is some-
time put forward that MCCs whose clerk is a justices! clerk will
necessarily be more independently minded than those whose clerk is a
local authority chief executive is not borne out by our observation.
It is true to say that MCCs in metropolitan districts appear to be
more independent than other MCCs. However, before too much is read
into this, it should be noted that the seeming congruence of views
within the counties is frequently due to the very close relationships
which exist between the parties involved and which are characterised
by all those concerned wanting to co-operate and hence minimising
disagreements: it would be quite incorrect to characterise these
relationships in every case ams paying authorities dominating MCCs as
both sides compromise in order to preserve good relations. For
example, paying authorities someiimes claim that MCCe are less
susceptible 1o constrainis and less influenced by wider issues than
are local authority committees: on the other hand, they seem them-
selves frequently to have pressed MCCs less hard than commitiees
regponsible for other areas of expenditure precisely because of this
separate position.

4 somewhat more reliable guide to the relative influence which can be
exercised over the content of & budget can be found by referring to
the mumber of petty sessional divisions within an MCG's area. In
metropolitan districts, there are few divisions, (some areas are not
divided at all} and the MCC will be responsible for only a few,
comparatively large courts. The MCC will thus be well aware of the
courts® needs and will be able to make representations accordingly;
in the case of a shire county with a comparatively large number of
petiy sessional divisions the MCC will tend {to have a large member—
ship and also have {0 understand and belance the needs of 10 or so
courts. Under ithese circumstances it is not surprising that an agreed
'courts line! may be lacking and that individual courts in the shire
counties tend to feel thatthey can take only a amall part in the
preparation of budgets within their area. In turn this inevitably
leads to an inability on the part of the MCC to challenge the overall
budget for a county (prepared, usually, by the local authority
treasuerer's department afier consultation with individual clerks)
which is of necessity an aggregate of the requirements for each court.
(Requirements which may well not be individually specified). Hence
the proposals emanating from the paying authority (albeit at offical
level) may largely go unchallenged. This result can be seen more as
a consequence of the organisation of the courts within an MCC area
than as a result which was intended by the paying euthority.
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In areas where there is an independent clerk to the MCC this position
can to an extent be reversed in that the MCC (or at least its officials)
can co-ordinate the requirements of a large mumber of courts and put
thege to the paying euthority which will then only be required to supply
the sort of general information which would be supplied to amy MCC, for
example, anticipated rates of inflation. There is, however, no
indication that individual justices' clerks will necesszrily gain more

influence over the amount of money available to them where there is an !
independent clerk to the MCC; in fact, such a clerk can act as a i
barrier between individual justices' clerks and the departments of the

paying authority which are concerned with magistrates' courts. g

Finglly, an examination of the individual clerk's knowledge concerning
the resources allocated to his courts adds another element to the
picture. In metropolitan districts where there are no separate petty
sessional divisions, the NMCC budget will in effect be the individual
court budget. DBut even where a metropolitan distrioct contains two or
more couris, it appears to be generally accepted that the budget should
be produced in a form which allows the clerk of each court to know what
resources are allocated to his court and how much is available %o him
under different heads. In these cases, clerks will expect and be
expected themselvea to exercise a reasonable degree of financial and
management conirol of those resocurces.

The picture is somewhat more varied in #e shire counties, Some clerks
are as well informed as to their individual budgets (and as involved
in their preparation) as their colleagues in metropolitan districts:
there is some indication that this situation is more common in counties
with comparatively few divisions, or more significantly, comparatively
few clerks. In other counties, however, a single aggregate budget is
prepared in which the amounts available to individual courts are noi
distinguished: & clerk in such an area will not know how much has been
budgeted for his court and will have to rely on guidance from the
paying authority as to whether there is money available for, say,
additional office equipmenit. There does not appear to be any
correlation between the existence or otherwise of individual court
budgets andthe holding of the MCC clerkship by & justices® clerk
rather than a local authority dficial. Where the justices?! clerk .
is not aware of his court's budget, it is generally agreed that he is
precluded from exercising any real degree of financial management in
relation to the adminisiration of the court.

In this discussion of the preparation of the budget it is noticeable
than no mention has been made of central government involvement., This
is because, as indicated in chapter 2 sbove, very little effort is
made to conirol the budget for individual MCCs: on the contrary; the
Home Office tends to concentrate on the overall level of expenditure
throughout the couniry. In practice, however, total expenditure has
not exceeded the amounts estimated by central government as individual
NCC budgets have kept brosdly in line with expected itrends,
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Relations betwsen pavine
the budgei

Although a discussion of {the marmer in which the budget is prepared
gives a good insight into the relations between paying authorities
and MCOs there are other aspects whioh are not brought out tolely

by consideration of this topic; this applies particularly in the
case of staffing levels, new buildings apd computerisation proposals,

Suthority and MCC on issues other than

Unsurprisingly, all paying authorities take very great interest in
proposals for additional staff and in every paying amthority we
visited there was a sel procedure governing the approval of new

posts, The authorities in the shire counties visited wounld be very
unlikely to agree to additional staff unless their own organisation
and methods team had visited the court concerned to sssess whether

the workload justified the proposaly even in areas where this did

not happen (and in some cases the local anthority did not feel able

to insist, against the resistance of the MCC, on carrying out its

own examination of the staffing of the couris), MCC officials or the
Jjustices' clerk concerned would inveriably consult the paying authority's
personnel department before they had proceeded very far. In some cases
an individual justices' olerk would sound out local authority officials
on & proposal he had in mind, before consulting the MCC. In others,

he might prefer to clear the ground with the MCC first. If the
application survived {his first hurdle it would almost inveriably have
to go 'i;oh,‘@ocal anthority committee which approves increases in staff
for the local authority itself. Consideretion of the metter in these
committees is far from perfunctory especially as many looal authorities
are concerned to ensure that conditions in the magistrates? courts service
remain as closely analogous to those in local authority service as
possible. The exact moment when the Home Office is comsulied veries as
some MCCs will put the matter forward before they have consulied the
paying authority in order to obtain advance approval; in these
circumstances the Home Office will often phrame its approval as being
subject to the views of the paying suthority. On the other hand,

even if both MCC and paying authority are agreed Home Office approval
is not suntomatic.

Requests for regrading of existing staff are if anything more frequent
than requests for additional staff particularly in some areas where
there is a review of all gradings at the beginning of each financial
year. I% was a common complaint of paying authorities that MCCs were
more generous than they themselves would be in awarding regradings;
this was thought to be due partly to the fact that MCCs had comparatively
few staff to worry sbout and partly to the facti that as single service
committees they were not likely to comsider the potential “knock-on"
effect on local suthority staff. Issues concerning additional staff
and regrading appear to be the most contentious of all between paying
anthorities and MCCs and undoubtedly account for the majority of
determinations and appeals which reach the Home Office,

In all cases where there ms a proposal to build a new courthouse or
undertake any other large scale building work the magistrates® courts
committee would rely very heevily on local sauthority expertise, There
was no generalised formal structure as for staffi y Dbrobably because
major building works are not a regular occurrence (none were being
currently undertaken in most of the areas we visited),
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The normal practice appears to be that either the justices? clerk
concerned or the MCC will identify a need for a new building after
which the local suthority architect's department will work up plans,
quite probably in comsultstion with a small working group on which
will be represented magistrates, the justices® clerk concerned and
local authority officials. As noted elsewhere, the involvement of
the Home Office in all building projecis is very great amd all those
who had hed recent experience of demigning a new building referred to
the close liaison which they had with the Home Office. The major
problem encountered related to the availability of finds for capital
projects which has been somewhat varisble over recent years.

It appeared that the paying anthority would expect to be invelved to
a greater or lesser extent in any proposal by a court within their
area to computerise. Some years ago the relationship was very close
because many couris initially used local anthority mainframe computers
but this proved less tban satisfactory and such arrangemenis are now
very rare. BEven so, the courts will generally turn to the local
authority?s computer department for advice and help and this help

is always willingly provided.

Sgecific features

Although the relationship between individual clerks, MCCs and paying
anthorities varies from area to area there are certain specifioc
features whch can be identified. These are discussed in the remainder
of the chapter,

In all areas, courts rely heavily on the admirstrative and practical
expertise of the paying authority not only in the formulation of the
budget but also over personnel matters, work in comnection with
buildings and general administrative matters. As has been noted
already, authorities normelly maintain buildings: they also pay staff
salaries and in many cases provide a mumber of other services, Couris
are frequently expected o regard the authority as & source of supplies
though it is recognised that they cennot be compelled to do so. The
paying suthority will also normally be the first source of advice on
administrative provlems, At present it is clear that the magistrates?
courts service is dependent upon local govermment resources in order
to function.

Owing to this dependence of the courts upon the local authorities for
the supply of many essential services the influence of the paying
authorities in the administration of the couris is bourd to be
considerable., For example, many paying authorities seek to keep the
grading and corditions of magistrates! courts staff broadly in lins
with those of their own staff; despite the fact that some court staff
feel this to be an unreasonable atiitude many paying suthorities have
been relatively sumccessful in achieving this object. Contrary to the
view which has sometimes been expressed, the extent of local authority
influence does wt appear to be necessarily related to whether the MCC
is clerked by a local authority official or by a justices? clerk. This
is probably due to the fact that even in areas where a justices? clerk
i3 the NCC clerk the MCC remains dependent upon the local authority for
many services and the present financial climate makes it esgential for
all local suthorities %o keep as olose a control over experditure as
possible.

-
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A11 the justices' clrks whom we meit agreed that local authorities

bad both a right and a duty to be involved in decisions involving
expenditure but at the same time there is a degree of resistance

te any local authority attempts to conirol staffing levels, since

it is felt that court work is Ydiffereni? and that its iniricacies are
not fully understood by paying auwthorities,

The majority of local authority officials to whom we spoke did not
regard the provision of services for the magistrates?! courts as a
heavy burden; few additional resources were required and no real
savings would result if the task was to be undertaken by another

body. On the other hand, it was clear that MCCs would need to employ
a muber of specialist staff and set up a substantial organisation if
they wished to administer themselves without outside assistance. There
seems little doubt that this would be far less economical than the
present arrangement,

In some areas there is a feeling amongst justices?! clerks that MCCs
are too remote from the courts, do not take the views of court staffl
adequately into account and do not consult the clerks themselves who
are best placed to offer practical advice on the rumning of the courts.
This complaint seemed to be more deeply felt in areas where the clerk
to the MCC was also the local authority chief executive, There is
obviously a very close link between the MCC and the paying authority
when the chief execubtive is also MCC clerk; it may be that +this link
can tend to make it difficult for a justices?! clerk to draw the attention
of the NMCC to matters which concern his own court and which appear {o
have been overlooked,

There appears 1o beiconneotion between the attendance of individual
justices? clerks at meetings of the MCC and the degree of their involve~
ment with decisions affecting the provision of resources for their
court and indeed, the budget generally. As one would expect, a clerk
who is ignorant of the budget fixed for his court is gravely hampered
in the exercise of management conirol as he is dependent upon an out-
gide body for information as to the resources available and at the same
time this lack of information precludes him from challenging effectively
decisions with which he disagrees. Lack of access {o the MCC itgelfl
concerns some clerks beoause they have to put their points to

officials who may not be wholly sympathetic; the only other method

of influencing the MCC however, is to lobby members drawn from the
bench of their court, PFurthermore, clerks feel a strong sense of
responsibility for their own staff and naturally wish to be involved
in any decisions affecting them. There is indeed provision in the
national conditions of service for justices?! clerks for a clerk to be
afforded an opportunity to attend and make represenfations when the

MCC proposes ito discuss changes directly affecting the facilities or
establishment of his court. As a final point, it should be noted that
clerks seemed more concerned sbout exclusion from the deliberations of
the NCC in cases where relations beitween MCC and paying suthoriiy were
particularly close; this applied meinly in the shire counties,
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A factor which clearly bears on whether or not justices? clerks are
able to attend meetings of the MCC is the simple issue of mumbers.
In metropolitan districts there are rarely more than 3 clerks and
generally fewer which makes it easier for zll of them to attend.
On the other hand, some of the shire counties have 10 or more clerks
which militates against the possibility of all of them attending
meetings; in many areas a compromise has been reached by inviting
one representative to atiend all meetings but this was not seen as
ideal because a clerk would not necessarily be present in person to
put over his point of view and the representative clerk could well
find himself ocut—rmmbered by local authority officiala,

There is a tendency for NCCs %o be treated (and sometimes behave) as
though they were a committee of the local authority; this tendency
appeared to be stronger in areas where the MCC was clerked by a

local authority chief executive but was present in other areas as well.
Local authorities were clearly concerned o ensure that practices in
magistrates? courts did not differ too widely from those prevalent in
local authorities (except of course were judicial funciions were
concerned) and it was noticeable that efforts were made to integrate
the MCC nfo local suthority administative patterns, for example, over
procedures when dealing with personnel.

The mumber of local authority officials who attend MCC meetings
varies from area to area. Under Home Office Circular 171/1952
general authority was given for an officer of the paying authority

to act as the financial adviser or as the architect to the MCC;

this option has been taken up in many areas where MCCs have both

the local authority architect and iis treasurer as officers (interest
ingly, the officers concerned frequently thought that they attended
the MCC merely by virtue of long practice and did not refer to a
right emanating from this circular). Other local authority officers
may also attend either as a matter of course or by invitation; very
frequently the persormel officer will be present becaunse much MCC
business is related to this area., Sometimes onme local authority
officer, for example a member of the secretary's department, is
designated a liaison officer and is regularly present, It has been
claimed that in some areas the result is that local authority officers
can even out~tmmber MCC members and it seems possible that in the case
of MCCs where the justices'! clerks are represented by one of their
number he may find himself out-mumbered by local authority
representatives and at a disadvantage if he wishes to put over a
point which does not find favour with them., In this context the fact
which we have noted that since 1974 there has never been an appeal
against a determination by an MCC clerked by a local authority chief
executive is of interest; at the very least this implies a surprising
congruence of views given the fact that other areas have had a rumber
of appeals in the same period and it does seem at least possible that
the reason for this is that the MCC places great weight upon the views
expressed by its advisers who are also local authority officials.
However, as indicated in chapter 2, determinations and appeals are
perceived differently in different areas — on a range from being the
normn method of resolving disputes to being meen as an indication of
the total breaiciown of relationships.
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A small munber of MCCs are clerked by an official who is neither

a justices? clerk nor s local suthority employee. Even in these

areas considerable reliance will still be placed upon local authority
expertise although the MCC clerk and his ataff will generally take
responsibility for most staffing matters and also take part in
formulating the budget although they will still rely on the local
anthority for certain technical matters (eg esiimates of inflation).
It appears that direct comtact between justices! clerks and local
government officers on matters such as extra resources and staffing
is mich lese frequent in these areas than in others and the inter—
position of an independent MCC clerk prevents relationships developing.
In addition, the influence of the individual justices' clerk over
administrative matiers is reduced as the MCC clerk and his staff will
have the capacity, and see it as their function, to deal with these

. matters,

Some MCCs are very large particularly in the shire counties, and can
number up to 35 members {the maximum permitted under the Magistrates?
Courts Committee (Constitution) Regulations 1973) which may well be
too large a mumber for substantive discussions to be practicable.

As a resuli, and also because there is a desire for speed, most MCCs
have sub-committees which generally do the detailed work and present
firm proposals to the full NCC for endorsement. In ai least one area
this has led to a reduction in the enthusiasm of members of the full
MCC who are reluctant to &tend meetings. Moreover, the MCC chairman
will need to take decisions, which may be of considerable gignificance,
between meetings of the HCC and naturally this increases his influence,.
As a general coriclusion, although individual MCC members do have
considerable influence, the MCC as a whole tends to be very dependent
upon professional advice and has only limited scope for independent
action.

Every justioes'! clerk whonm we met saw himself as responsible for the
day to day running of his court and would not welcome outside
interference, This view was generally accepted by all the oiher
bodies consulted although there had been one or two exceptions

eg. an attempt by the clerk to the MCC to lay down leave schedules;
all these had been successfully resisted,
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PART II1 - IMPROVING WAITING TIMES

CEAPTER 4 ~ INTRODUCTION
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Our terms of reference required us "to review, in particular, what kind
of help might most usefully be given to courts in reducing waiting
times"., We decided that in order to discharge this part of our remit
it would be necessary to find out what factors were seen, by those work-
ing in the courts and by others, as chiefly contributing to overlong
waiting times and what measures either had been taken to reduce

waiting times or were thought to be likely to assist in so doing.
Chapter 5 presents the picture we gained from this part of our
inquiries. Chapter 6 goes on to assess the kind of strategies which

we suggest are most likely to be of general application and usefulness:
we have not confined ourselves here to the recommendation of steps
which can be taken from ocutside to assist the court but have considered
changes which courts themselves can implement. We have noted in
particuler that some useful practices are already being adopted in
different places which merit being more widely known: arrangements

for better dissemination of information of the kind we discuss in
Chapter 13 of the report should be of assistance here. (Note: we

follow in our discussion the general usage of the term "delay" to

mean excessive waiting time and recognise that some waiting time may

be inevitable and indeed in some cases necessary).

We began with a survey of the relevant recent literature: {(see

annex B), Thereafter we discussed the issue with representative
bodies and individuals having an interest in this area. On our
visits to courts we sought views and information not only from
justices' clerks themselves but also where possible from members of
their staffs concerned with the listing of cases. We were also able
to obtain at some courts the views of individual members of the police
and probation services and of defence and prosecuting solicitors.

In addition an approach by the Honorary Secretary of the Justices®
Clerks' Society on our behalf via the Society's branch organisation
elicited information on measures adopted in a number of courts to
combat delay.

We noted particularly the work of the London Qffice of the Vera Institute
of Justice in the field of waiting time, with the latter stages of

which our consultant, Mr Church, was particularly associated: the
listing officer experiment at Horseferry Road Magistrates' Court,

the general exploratory study carried out by Mr B Mahoney (which
provided our inquiries with much useful guidance and direction), and

the Colcheaster experiment involving a shortened initial bail period.

We had available to us a certain amount of guantitative information
derived from Mahoney's study and from data cobtained by the Home Office
on the operation of the Bail Act. The samples obtained by Mahoney
indicated that both charge and summons cases often took well over six
weeks, whether or not a contest was scheduled and that waiting times
for contests were very long with only 15.3% of the sample being
adjudicated in less than six weeks from charge or summons. The

Home Office study of remands {which was by definition limited to cases
in which the Bail Act applied) found that about 10 per cent of the

sample spent less than 2 weeks on remand, about 45 ger cent spent between
2 and 5 weeks, about 30 per cent spent between 6 and 12 weeks and about
15 per cent spent 13 weeks or more, Some additional analyses of the latter

data have now been carried out and the results are set out and discussed
in annex K.



4.5

A general point which should be made at the outset is that the bulk
of the information that we obtained and consequently most of the
conclusions we have drawn relate to waiting time in the sense of the
overall time taken by a case from incident {or usually in practice
from arrest or the issue of a summons) to final disposal, rather

than to the time spent at court by parties to a case in connection
with that case, although some aspects of the latter do affect the former.
In particular we have not been able to consider in detail the problem
which is perhaps of greatest concern to sclicitors and some others
involved, namely the time that has to be spent waiting for the case
to be reached on the day. We do however, offer some suggestions as
to the need for activity in this latter area.
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CHAPTER 5 - PERCEPTIONS OF THE PROBLEM OF DELAY AND MEASURES ADOPTED BY COURTS

Introduction

5.1

5.2

5.3

The clerks at most of the courts that we visited considered that they
had some problem with delay, although the degree and nature of the
problem varied from place to place. Clearly perceptions as to what
might constitute unacceptably long waiting time difiered: there is
perhaps & tendency for certain time-spans to come to be regarded as
inevitable. Action taken by clerks to combat what they saw as un-
acceptable delay also varied, from the writing of exhortatory letters
from time to time to local solicitors to the adoption of a special
programme embodying several practical measures.

What follows draws not only on our visits but also on the responses

made by a number of clerks to the request for information referred

to in paragraph 4.2 above. By definition, in these latter courts
measures had been taken to combat the problem of delay as it was seen
by the clerk concerned. We have also obtained views from members of
police forces, prosecuting and defence solicitors and probation officers
in individual courts. ' All the agencies operating in the courts -
including members of the courts service - are capable of contributing
to delay and there is a slight tendency for each to blame the others.
But there was consensus on many of the areas of difficulty mentioned.

So far as individual courts are concerned, we have generally had %o
accept the assessment of the size of the problem made by the clerk and
by his staff (assessments, it should be noted, which were sometimes at
variance) since hardly any courts kept figures which could show trends
in waiting time, although several had carried out ad hoc exercises to
establish the current position. Information was sought from courts

on the usual length of various stages in a case's history, with the
following results:

a. in summons cases,

@) the period from the incident anything from 2 weeks
to the laying of the to 5 months, with most
information: courts mentioning

times ranging from 4
to 7 weeks.

(ii.) the period from the laying anything from 2 to 7
of the information to first weeks, with 4 to 6
court appearance: weeks most common

(It was generally felt that less than L weeks at stage ii. did not
allow sufficient time for the summons to arrive (if posted); for
it to be considered by the defendant, and for his response to
arrive back by post).

b. in arrest cases, the from next day (or
period of initial police next sitting) to up
bail: to 3 months, with

fixed periods of about
7 days or of 3 weeks
being common



5.4

C. an adjournment given _from 1 to & weeks, with

for the purpose of settling most aiming at 2 or 3

a plea: weeks
d. the interval from first from about a month to

appearance to trial in a 12 weeks (but see para-

contested case: graph 5.4) .
e. an adjournment for a social a standard 3 or 4 weeks. ;

enquiry report:

L EXOE T ]

In the case of all but d., clerks - and their staffs - usually
relied, apparently, on a general impression except where there was

an agreed standard period for the stage in question - as there was
normally for adjournments for reports and, to a lesser extent, for
initial police bail and adjournments to take a plea. Queries about
the length of time a contested case would take to come to trial were
generally answered by saying how soon it would be possible to schedule
for hearing a case in which a not guilty plea had been entered on

the day in question.

Factors relating to delay

5.5

5.6

Reasons given for delay and problems cited as making improvement in
the position difficult to achieve were many and various and analysis
of them does not seem to produce neat and tidy categories which can
be directly matched with potential remedies. Broadly however,
factors that were mentioned by clerks and others as affecting the
length of waiting time could be classed under the following heads:

a. amount and nature of court business;

b. prosecution attitudes and practices;

c. defence attitudes and practices;

d. court attitudes and organisation;

e. resource problems;

f. special problems with contested.cases;

g factors ocutside the court's influence.
We do not claim to have made any earth~shattering discoveries in
respect of the causes of delay. Much of what we were told
parallels, for example, she findings of Mahoney in the study

referred to at paragraph 4.3 above. But we were able to form a
useful picture of the way in which delay is regarded in the courts.

Amount and nature of court business B

5.7

An increasing work!oad was frequently, but not invariably, cited as
a cause of delay, as was the increasing proportion of that work~
load represented by not guilty pleas . Quentification of this,
however, often left much to be desired. More significant perhaps
were references to the changing nature of court business - in
particular, more serious and complex cases and more frequent

legal representation (as a result of the availability of legal aid)
which was seen as being reflected in individual cases taking up a



higher proportion of court time. It was also said that the tendency
was now to give much more consideration generally to cases than had
been the practice in the past.

Some of those commenting suggested that courts might be ensabled to
give more time to the hearing of criminal and contested roal traific
cases if their workload were reduced in other ways - for example, by
an extension of the fixed penalty system, or by removing from their
jurisdiction, or at least dealing with other than in open court,
certain areas of work such as licensing and rates enforcement which
were seen as administrative rather than judicial in nature.

Prosecution attitudes and practices

5-9

5.10

511

Where they are the prosecutors, the police have complete control over
the length of time which it takes from an incident which is reported
for consideration of summons or from the arrest and charging of a
suspect to the first appearance of the defendant in court. Either
the length of initial police bail in a charge case is determined by
the police in each case, when they will not surprisingly have their
own considerations most prominently in mind, or, if it is for an
agreed set period, such agreement depends entirely on the willingness
of the police to implement it. In summons cases, the court has to
wait for the information to be placed before it which may well be
several months after the incident in question. Thereafter the

court may itself fix the date for return of the summons but
frequently this too is left to the police. A significant element

in the time which a case takes from incident or charge to disposition
is thus not within the direct control of the courts. The main delay
factors cited in this area are: time consuming procedures in the
preparation of summonses and unnecessarily long initial police bail.

Similar problems are mentioned by courts in relation to the issue
of summonses by non-police prosecutors, such as local authorities
(ir respect of rates matters, consumer standards matters ete) and
the Post Office (for television licence offences). In particular,
these private prosecutors are criticised for setting return dates,
often for large batches of summonses, without regard to the court's
workload.

The prosecution is also criticised for slowness in bringing cages
to & state of readiness for hearing; for failing to advise the
defence on the strength of their case (leading to unjustified not
guilty pleas); for resistance to proceeding on a guilty plea with
less than the information that would be necessary to prove the
case; for adding extra charges and offences to be taker into
consideration at a late stage; for failing to ensure that police
witnesses are available (and not on leave, rest day or courses)
on the day scheduled for hearing; for 'throwing the book' at
defendants (thus prolonging court-time); for seeking adjournments
because they have not completed their investigations; and for
insisting that all defendants in a case be tried together. of
course not all these criticisms were cited by everyone we met

but generallyscourts, and defence solicitors, claim that the
police show less commitment than they might to expediting cases.



5.12

5.13

5.14

5.15

5.16

Defence attitudes and practices

Many defendants are considered to contribute to delay by failure to
take steps towards their defence sufficiently in advance of the
hearing: for example, it is said that they will not apply for

legal aid until their first appearance in court (despite being
given the necessary forms when they are bailed from the police
station) asnd then will not consuli a solicitor until the day before
the hearing, thus necessitating adjournments which are not
justified but cannot be refused without prejudicing the defendant's
rights. In motoring cases, they will fail to produce their driving
licence when it is needed. It is alleged (not only from the courts
side) that some defendants, aware that it can be to their advantage
to put off the day of decision, play the system deliberately.

Turning from the defendant himself to his representative, it is
claimed, in the case of a number of courts, that solicitors
specialising in criminal work there tend to over-commit themselves
50 that they may find themselves scheduled to appear in several
different cases on the same day, possibly in different courtrooms,
with the probable result that one or more of those cases has to be
adjourned. Both defence and prosecuting solicitors were criticised
for failure to prepare cases adequately.

It was also suggested that some solicitors sought unnecessarily

long adjournments in order to take further instructions: often

these could well be dealt with by a 'stand down' adjournment. It

was felt that, despite the Nottingham justices case, too much time
was spent on repeated bail applications at which no new circumstances
were raised. Solicitors are sometimes criticised for advising not
guilty pleas where they are not justified, as a device to gain time:
on the other hand, it is suggested that this may be due partly to

the failure of the prosecution to advise the defence of the strength
of their case.

Court attitudes and organisation

Magistrates are sometimes said to be too ready to grant adjournmentg
without guestion. In part this stems from a laudable but sometimes
misdirected concern for the rights of the defendant, in part from a
lack of information as to the age of the case before them or the
number of occasions on which it has been adjourned previously. As
tables 6 and 7 in Annex K indicate, adjournments are frequently
longer than they need be with magistrates accepting standard 3 or 4 -
week periods.

Tt should be noted that while the responsibility for deciding
whether and for how long an adjournment should be granted is that
of the magistrates, it will be the clerk who holds the detailed
information as to the history of the case. While many clerks are
clearly very conscious of the need to expedite court business,
others are criticised for lack of control. Another aspect of this
is that, if the control of iisting of cases is the responsibility
not of the court but of the police, it is inevitable that police
interests will prevail over the wider interests of dispatch.

i
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: 5.17

5.18

5.19

5.20

| S

5.21

Other ‘court' factors affecting the speed of business which are noted
are:

~ variations in the expedition with which different magistrates
(o lay justices as opposed to stipendiaries) tend to deal with
cases;

- the fact that many courts, including some with a large volume
of business, do not sit in the afternoons, apparently largely
because magistrates are unwilling to give up a whole day
(this causes particular problems for the scheduling of long
cases, especially those which are likely to go on for longer
than a day).

Resource problems

In several places we were told that delays could be cut down if
only more courtrooms (especially custody courtrooms) were available,
or more magistrates, or more staff thus enabling more court
sittings to be held. Some were able to arrange crash programmes of
extra sittings to deal with a backlog but could not have done ihis
on a regular basis. {(On the other hand, small courts where delay
was not a great problem often saw the holding of extra sittings as
a means of retrieving the position if waiting times seemed to be
creeping up).

Where the lack is in courtrooms, any proper remedy is likely to be
a longterm one since it involves the planning of a capital project:
consequently courts tend to resort to the use of temporary accommoda-
tion (justices' retiring rooms, libraries, common rooms and the
like) which is frequently unsatisfactory for the purpose. In the
case of magistrates, occasionally it was felt that the numbers
permitted by the LCD were too low but more often the difficulty was
in finding sufficient numbers of the necessary quality and (in
urban areas particularly) with the appropriate domicile. Lack of
staff is particularly telling where the deficiency is in numbers

of clerks gualified to take courts.

Special problems of contested cases

Care always has to be taken over the scheduling of a contested case
if there is to be a reasonable certainty that the trial will go
shead on the dete fixed. A case will not go ahead unless the date
suits both parties and all their witnesses and there is sufficient
time in the court list to fit the case in. In the case of police
witnesses, their availability is affected by shift and rota working,
calls to appear in the Crown Court and bans on overtime. Failure
of scheduled trials to take place means that other cases have had
to wait longer than necessary and, since it appears rarely to be
possible to reschedule to fill the now spare time, that court,
magistrates' and staff time may be wasted.

Reasons cited why cases do not go ahead include:
a. a last minute change of plea;
b. failure of one or more witnesses to attend;

¢. failure of defendant to apﬁear;



5.22

5.23

failure of prosecutor to appear;

failure of one or other party to prepare the case in time;
laie change of election;

defence solicitor committed in another court;

last-minute sickness

With the exception of the last these ought all to be avoidable, with
co-operation among court staff, prosecution and defence. Frequently
it is a failure of one party to pass on in good time to the others
information already known to it that causes the trouble.

Factors outside the court's influence

A number of factors were mentioned as contributing to delay which
were either outside the individual court's sphere of influence or
irremediable without far-reaching changes of policy. For example:

Ha

Remedies

a decision to call for reports inevitably means delay:
there is a limit to how quickly a probation officer or
psychiatrist could prepare a report. There was some
suggestion that too many reports were requested;

juvenile bureau procedures and the need to consult the
local authority in juvenile cases take up excessive
time;

there are always delays when information has to be
sought from the DVLIC;

in rural areas, liaison and communications are more
difficult and this militates against early appearances,
early decisions on plea etc;

cases where the DPP is involved tend to be much delayed;

economic factors hamper the prosecution - bans on overs
time make it awkward to accommodate police witnesses
and in some places there is a shortage of prosecuting
solicitors. -

As the perceived causes of excessive delay are many, 80 the measures
teken by the courts in an effort to combat it are various. OSome are
common; others rare; some involve specific changes in procedure;
others the adoption of an anti-delay ethos. Measures favoured hy
one court may be actively discouraged or opposed at another.

3roadly they can be classed under the folloing heads {thougt there
is some area of overlap between these) :-

&

bl

Ce

early appearances;
scheduling practices;

making the best use of court time;
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5.25

5.26

5.27

d. adjournment policies;
e. sanctioné;
f, liaison with other agencies.

Early appearances

Many courts have sought to ensure that arrest cases are brought before
the court at as early a stage as possible by agreeing on a fixed
{and short) police bail to first appearance. This not only brings
the management of the case, in most cases, within the court's own
control but also keeps to & minimum what is seen as wasted time in
that the case will, if contested, have to be adjourned as far
ahead for hearing however long it has waited for first appearance.
it is also intended to bring forward the moment when a defendant
seeks legal advice, given the complaint referred to in paragraph
5.12 above that most defendants do nothing about this until they
reach court. This is ‘an important plank of the Colchester
experiment referred to in paragraph 4.3,

At Colchester the seven day period has been adopted and other courts
also have seven or eight day bail (sometimes with slight adjustments
to shift what would otherwise be a post-weekend bulge) or {where the
volume is not high) bail to a fixed day each week. Some have
however favoured on the one hand next day bail {(or next court
sitting) or on the other a rather longer - but still fixed - period
of 10 to 14 or 14 to 21 days. Generally the shori bail period does
not apply to complicated cases {(on a variety of definitions). To
take this step clearly requires consultation and co~operation with
the police, with discussion with defence solicitors also desirable;
in a few cases it appeared that the initiative had come from the
police rather than the court.

Perhaps surprisingly, fewer courts appear to have sought to control
the time between the laying of an information and the return of a
summons; although at some the date for return is filled in by the
court taking account of the state of the lists, at others the date

is fixed by the police, with or without any consideration of the
state of the lists. Nowhere, it appeared, among the courts on
which we have information had a fixed period for return of summonses
been agreed. Given that most courts operate the ‘plea of guilty or
adjourn' system, there seems no reason why return dates for summonses
should not be fixed in the same way as the length of initial police
bail.

There are clear differences of view among those concerned about the
merits of different lengths of initial police bail. Oz the one
hand there is concern (not confined to, or even primarily on the
part of, the defence) that a defendant may be pressurised into
pleading guilty, when he in fact has a possible defence, by the
fact that he will not have had time to consult a solicitor and
realises that his case will probably be over and done with at once
if he pleads guilty. Some clerks have suggested that this worry

is not justified because they and their colleagues would refuse

to accept a guilty plea where there was a possible defence. While



this may well be so, for presentational reasons if for no other the
better solution seems to be the institution of a duty solicitor
scheme, as has been done in a good number of places.

5,28 Equally the prosecution in some areas is resistant to the idea of
proceeding, even on a guilty plea, before what it considers as
adequate information can be assembled. There may also be practical
problems in obtaining sufficient details of previous convictions to
enable a proper sentencing decision to be taken. However it must
be said that where & fixed short bail period has been adopted it is
generally the case that initial misgivings have been overcome and,
conversely, that longer initial bail periods are very frequently
criticised as representing three weeks (say) in which the defendant
does nothing. If the defendant could be persuaded to seek legal
advice during those three weeks the position might be different but
it is difficult to be sanguine about this given that he is already
given the necessary legal aid forms when bailed at the police
station.

Scheduling practices

5.29 Once the case is within the court system, many courts have adopted
practices designed to ensure that it is dealt with as expeditiously
as possible. It should be noted that almost without exception the
courts visited used the 'plea or adjourn' system; ie only guilty
pleas are dealt with.at the first hearing; a plea of not guilty or
s case where the defendant has not yet decided on his plea will be
adjourned to a future date and in summons cases this will normally
be done without the need for the defendant to appear. Many courts
have sought to ensure that wherever possible the defendant makes
his plea and decides on his election as to mode of trial at the
first, or at latest the second appearance.

5,%0 The first step for most has been the designation of a listing officer
(whose grade may vary from place to place)}. This officer will have
charge of some form of diary and, in most cases, will have complete
responsibility (under the overall authority of the clerk and the
justices) for fixing, and making any alterations to, the dates for
the hearing of contested cases. Generally speaking the listing
officer will have so many hours for each courtroom each day available
for contested cases and will allocate dates according to arrangements
which vary from place to place. A variety of these arrangements is
described at annex L. A frequent feature of these arrangements is
that a single diary for all courtrooms is kept and that the date for
the hearing of a contested case is fixed out of court, either through
discussion in advance between the parties and the listing officer or
through adjournment sine die or for a fixed period, the actual date
being settled by similar discussions afterwards. (The defendant
does not then normally need to appear in court, the adjournment
being arranged administratively). It was stressed in many cases
that the estimate of time which a case is likely to take must be
made o1 checked by the listing officer; estimates by wrosecution and
defence may well be unreliable.

-

5.%1 The listing officer will usually endeavour {(with varying success) to
liaise with prosecution and defence to ensure that the court has
early information of a defendant's intention to change his plea or
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5.32

5.33

5.3k

of the fact that a case will not be able to go ahead on the due date
because, say, a witness is unavailable. A number of courts have
tried to ensure that the person acting as listing officer is of
sufficient standing that he or she can deal firmly with requests

for unjustifier. adjournments witrout always needing to have recourse
to the clerk or the justices.

An issue on which there is disagreement among clerks and their
staffs is whether more contested cases should be booked into the
list than the court could in fact hear at a sitting, to allow for
last minute collapses or failures. On the one hand, it is argued
that it is a waste of court resources if, as a result of a collapse,
the whole available sitting time is not used and that cases at
following sittings are in effect being scheduled later than they
need be. On the other, it is pointed out that the risk of cases

not being reached is ever present and that is unacceptable to have
to send away the parties to a case when, with their witnesses on
both sides, they may have sat at the court all day waiting for the
case to come on. Those who favour over-scheduling claim that, while
the risk is there, with experience they can gauge how much it is
safe to overbook and that it is rare for a case to have to be
adjourned for lack of time. There is something to be said for both
standpoints. However, knowledge that the court regularly over-
schedules can create an expectation among practitioners that the
court will not question - and may actually welcome - any request

for an adjournment: consequently they will feel less pressure to
ensure that the case is ready in time: and this means in effect

that the failure of cases to go ahead becomes a self-fulfilling
prophecy. Moreover, the risk of the court being left unemployed
can be lessened if measuresare taken to ensure that wherever possible
cases do come to trial on the date set for them. That end is assisted
by the adoption of efficient scheduling arrangements such as have
been discussed here and also by the fostering of better communica-
tions between the parties and the court (which is discussed in
paragraph 5.48 below).

Making the best use of court time

It can be said that a common aim of the scheduling arrangements
discussed above is that the best use should be made of the court's
time. The more dfficiently court time is used, the sooner the court
will be able to slot any given case into its schedules. There are a
number of other steps which courts have teken to improve the use of
court time.

The majority of courts other than those which are very small appear

to have adopted some degree of specialisation as between their various
courtrooms and also as between different days of the week. Separate
juvenile and domestic courts are of course the rule but, apart from
this, a frequent pattern is for crime cases to be dealt with in the
mornings and traffic cases in the afternoons (this corresponds very
nearly in most cases to the split between arrests and summonses).

Many courts (including all larger courts and many smaller ones) also
tend to separate the hearing of contested cases from first appearances
and remands and where this can be done it does appear to conduce to
the efficient dispatch of business. In courts where this sort of split
cannot be achieved it is frequently the practice to deal with adjourn-
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5.36

5.37

ments at the beginning of the sitting and then to deal with cases
in order of forecast length, ending with those where the defendant
has not appeared. Some smaller courts may set aside special days
for hearings which it is known are likely to be protracted.

Other measures adopted by courts include:-

8 providing the court clerk with an assistant who can deal,
in court, with the clerical work produced by each case;

b. ensuring that the order of business within the sitting
is decided according to court priorities by having an
usher rather than the police warrant officer call the
list;

Ce transferring cases between court rooms as the load varies;
and

d. the adoption of earlier starting times and the cutting
down of breaks.

The way in which court business is arranged on the day is obviously
of concern to the prosecutor, to the defendant, to their
representatives if any, to their witnesses and to others such as
members of the probation service who are involved. They will

object if they have to wait about for what seem to them unnecessarily
long periods. Clearly it is not possible to arrange the court
business to suit everyone and allowance has to be made for the un-
predictable: cases taking longer or less long than expected, missing
participants etc. But some of the measures described in paragraphs
5.3% to 35 can assist in this area and staff at many courts will

try to take account of special needs or special problems of the
various participants if these are put to them. Few courts have
however tried any kind of appointments system and none, so far as

we are aware, successfully. The most that seems to have been done

is to schedule separately for morning and afternoon sittings {though
it is noted that this like an appointments. system may not produce

the most efficient use of the court's time in that there is a certain
loss of flexibility, for example to transfer cases between court-
rooms or to fill in gaps where there is a collapse).

A number of other measures were mentioned which could if more widely
adopted cut down on court time spent on a case and thus enable more
cases to be dealt with more quickly. For example, greater use could
be made of proof by written statements under the provisions of
section 102 of the Magistrates' Courts Act 1980 or section 9 of the
Criminal Justice Act 1967; or, where the defendant is admitting a

-charge which has to go to the Crown Court for trial, consideration

might be given to committal on the basis of a formal admission from
the defendant under the provisions of section 10 of the Criminal
Justice Act 1967 (although it was noted that such an admission
couli be withdrawn and that it precluded the addition of furthe:
counts to the indictment). It has alsoc been suggested that more
frequent transfer of cases between different divisions within the
same commission area might, in built-up areas at least, aid more
hard-pressed courts {(though there is some doubt as to the exact
legal position on this) and that the allocation of stipendiaries

'
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could be helpful as a relief for short-term difficulties. As noted
earlier (paragraph 5.18) a temporary rise in case load can in some
cases be dealt with by fixing extra courts, provided the rooms,
magistrates and staff are available.

Adjournment policies

Policies adopted by courts to reduce the contribution to delay made
by adjournments fall into two categories: those which are designed
to cut down the length of adjournments which are necessary and
inevitable, and those which are designed to inhibit adjournments
which are not essential. The adoption of such policies calls for

an effort of will on the part of both magistrates and court staff,
since it involves a break away from the frame of mind which sees

the adjournment of & case as a mechanism for getting quickly through
the day's list to one which realises that nothing has been gained

if the case has not been progressed or changed in status as a result
of that appearance. Unlike some other areas, changes here will

only be achieved if 'all magistrates and all court clerks alike

adopt this sort of attitude.

In the first category of policies, courts will make it their business
to question the need for an adjournment to be as long as has been
suggested to them - whether it is one for the defence solicitor to
take further instructions, for the prosecution to make further
enquiries or otherwise complete its case, or for reports. Where
social enquiry reports are concerned, some areas have explored

the provision of pre-trial reports to avoid the need to adjourn
after a finding of guilt; but this needs full consultation with

the probation service who have reservations both because of the

fact that some such reports will prove unnecessary by reason of

an acquittal and because they feel that there is a limit to what
enquiries can properly be made about the circumstances of a defendant
who has not been found guilty.

It is probably more difficult for a court to refuse an adjournment
altogether than to cut down the length of one that it grants. The
rights of the defendant on the one hand and the public interest on
the other should not suffer simply because of slowness or other
lack of efficiency on the part of either defence representatives
or prosecution. Nevertheless a number of courts have found it
poseible to adopt a more positive attitude. Some will make it
clear that they see no reason for a decision on plea and mode of
trial to be delayed beyond the second appearance even if it cannot
be made at the first. And, where a date for hearing has been
fixed, some courts have found it possible to go ahead with a case
where, say, the defence unexpectedly and without good cause arrives
without one of its witnesses, or, conversely, to dismiss it where
the prosecution declares itself unready to offer evidence despite
sufficient time for preparation.

Again, requests for adjournment of the date set for the hearing of
a contested case seem less likely to be made if that date has been
allocated by the listing officer (or by the clerk in court acting
on information supplied by the listing officer) after consultation
with and with the agreement of both parties, taking account of the
information given by them as to number of witnesses etc and of the
available amounts of time in the court diary, as in a number of the
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scheduling arrangements described in annex L. If nevertheless a
request is made, a court which has adopted such practices is in a
better position to press for an explanation of why an agreed date

is no longer suitable; and, if it does not find the explanation
acceptable or convincing to refuse the adjournment (for example,

an adjournment may well not be granted where it is the absence of
one witness out of many that is at issue) or at worst to note the
napers that the case must go forward on the adjourned date and to
“ake this clear to the parties. Many courts have made it clear

that their listing officer should consult the clerk and/or the
magistrates if he is pressed to arrange an adjournment which he does
not consider justified and they are particularly firm on requests
for adjournments in which they believe prosecution and defence

have colluded. On the other hand, where an adjournment is justified,
advantage is seen in arranging it, where possible, administratively
without appearance in court.

A number of courts have adopted the use of "front sheets” to
accompany the case papers. These serve a variety of purposes

(see Chapter 12 below) but one advantage of mosi of the formats
that have been adopted is that they show at a glance how many times
the case has been before the court and the reasons why the adjourn-
ment was granted on each occasion. Without such a front sheet the
court is hindered in taking a firm line because the previous court
history of the case before it cannot readily be ascertained
(although some court clerks will themselves go through the papers
and bring out the numbers and dates of adjournments in court).

With a front sheet it is immediately clear whether, for example, a
case has been before the court several times without a plea being
taken. It should be noted that it will be the clerk who holds the
front sheet, not the magistrates, and accordingly he will have to
make it his business to inform them of the essential details of the
case's progress when they are considering whether and for how long
a case should be adjourned.

Where an adjournment is necessary on first appearance before a plea
is taken to enable the defendant to seek legal advice, some courts
endeavour to ensure that he fills in the necessary legal aid forms
before he leaves the court precincts and press on him the need to
seek legal advice early, and where a legal representative requests
an adjournment to take further instructions, it may be suggested
that, instead of adjourning the case to a later date, a ‘'stand-down'
adjournment of, say, one hour would meet the defence's needs. In
the case of a request for the adjournment of a contested case
scheduled for hearing, the court may lock first to see if there

is & date available earlier than that originally fixed, and, after
the event, clerks may write to the parties in a case which had
several adjournments drawing their attention to its history and
urging improvement in future.

It is of course not possible for a court to reduce the number of
appearances aid adjournments where the defendant is remanded in
custody. Several courts mentioned this as a difficulty and clearly
a longer remand cycle would be of great assistance to the courts,
but there are of cours other relevant considerations. Implementa~
tion of the changes set out in Schedule 8 to the Criminal Justice
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Bill, which would allow remand hearings in the defendant's absence,
may make a little difference, in reducing the length of time taken
to deal with such a remand.

Sanciions

For reasons which have been touched on above, it is not altogether
easy for courts to adopt sanctions against parties who contribute
to delay. However, the grant of legal aid and the determination

of costs are potential weapons against delay, albeit at present
ones not much used; once again, fear of prejudicing the defendant's
rights plays its part. Many courts had clearly noted a recent
circular from the Lord Chancellor's Department (LCD Circular (81)3)
which inter alia (it also commended certain ‘'on the day' listing
procedures) suggested that, where a solicitor appeared to the couri
to be wanting in the standard of co-operation demanded by the legal
profession, consideration should be given to raising the matter
with him and if necessary reporting the matter to the appropriate
area committee of the Law Society and drew the attention of Clerks
to the principles set out in a Practice Direction to the Crown
Court about allowance and disallowance of fees and expenses in
legal aid cases.

One or two courts mentioned the possibility of charging and fining
defendants who are late in surrendering to their bail without
reasonable excuse, although some said that the Bail Act had made
this less feasible.

Liaison with other agencies

Although it is possible for courts to have some effect on delay
through changes in their own organisation and practices, it is
evident that much depends on the attitudes and practices of

other agencies operating in the courts. In all cases where any
kind of strategic approach to the problem of delay has been adopted
these agencies have been involved. Indeed some steps may have been
taken as a result of initiamtives from outside the courts. In most
cases the liaison necessary to achieve this has been of an ad hoc
rather than a continuing nature but a few clerks mentioned rather
more regular meetings in which the police, the prosecuting
solicitor's department (if there was one), defence solicitors and
occasionally the probation service might be involved. (One slight
difficulty here seemed to be that the official representatives of
the Law Society in an area might not necessarily be solicitors
with a criminal practice working in the magistrates' courts;
however in practice in most cases arrangements seemed to have

been made to ensure that appropriate representatives were involved).
In several areas, meetings of this kind to discuss changes of
procedure had been held on a county-wide basis, even though there
might continue to be slight differences of practice as between
courts within the county.

Many clerks clearly also felt the need to improve liaison over
individual cases with both prosecution and defence and had made
efforts in this direction. Generally speaking, prosecution and
defence seemed to acknowledge the desirability of such liaison



5.49

but, as is perhaps only to be expected, agreement in principle did
not always translate itself into practice. Clerks continually
stressed to us the benefits of being kept informed about the
progress of contested cases. The earlier information was received
that the defendant intended to change his plea, or that one side

or other was not likely to be ready by the date fixed for hearing,
or that a crucial witness could not be available on that day, the
greater was the likelihood that another case or cases could be
scheduled into the slot that would be left vacant. Some courts
have adopted, in agreement with the Law Society, arrangements for
the regular supply by solicitors of information about the cases
they are involved in. It was generally considered that the fostering
of good relations between court and solicitors practising in it was
of great importance.

It has also been suggested that it would be helpful all round if the
prosecution were regularly to inform the defence of the strength of
their case (there is no requirement in magistrates' courts as there
is in the Crown Court for disclosure of prosecution statements).
This would avoid some pleas of not guilty which are changed to
guilty at the last minute with consequent ill-effects on the court
1ists. We have noted, in this connection, the adoption in certain
areas of a system of "pre-trial review'" whereby defence and
prosecution meet under the court's auspices at a date a fair way in
advance of the scheduled hearing date to settle whether the case
will in fact go ahead a5 a not guilty plea, together with such
matters as the witnesses to be called.

Rirorses IRl



CHAPTER 6 - ASSESSMENT AND SUGGESTIONS

6.1

6.2

6.3

6.1{‘

Tt is evident that there is no panacea for the problem of excessive
waiting times in magistrates' courts. Equally it is clear that there
is a good deal that can be dome to improve mutters and, significantly,
that what is needed to achieve this is not so much extra resources or
wholesale reorganisation as the adoption of new attitudes and the
making of an effort of will. There is a sense, indeed, in which
simply to do something (whatever that something may be) is to make a
positive contribution to dealing with the problem of delay. This is
not to say however that there are not contributions to the reduction
of waiting times which can be made by, for instance, improvements in
staffing arrangements.

The first essential is recognition of the problem. As was indicated
in chapter 5, the problem varies from place to place and so do
perceptions of it and few courts have made any quantitative assessment
of the state of affairs. Monitoring of the caseload wouldindicate the
size of the problem and also the degree of success which any measures
adopted were having in improving the situation; ways in which this
could be done are discussed in chapter 12 of this report. But for

the present it is probably true to say that, except for the smallest,
few courts can afford to be complacent about the length of time

which a case takes between entering and leaving the magistrates'
courts system. It is perhaps relevant to note here that it appears
to be with contested cases that the main problem arises, although
this is not to say that guilty pleas could not be disposed of more
quickly than they sometimes are.

There is clearly room for debate as to how long waiting time has to
last before it becomes unacceptable: a period may be acceptable in

a complex case which would be regarded as excessive in a simple
matter. To take one example, the James Committee recommended

(Cmnd 6323, recommendation 54) that a magistrates' court should
normally be in a position to dispose of a contested case by summary
trial within about four to six weeks from the date of arrest or issue
of the summons. Both the figures referred to in paragraph 4.4 and
the assessments given to us as indicated in paragraph 5.3 (a8 well as
our own observations) suggest that this standard is rarely met. It
has however, been pointed out that in summons cases the need to allow
time for issue and return of the summons mekes this an impossible
target, certainly if the 'plea or adjourn' system is used. There is
an inherent danger in setting targets or standards in areas such as
this: one which, however hard everyone tries, cannot be achieved in
the majority of cases will soon fall into disrepute while one which
is generous enough to allow for all but the most complex cases will
tend to encourage slackness. Accordingly we have not in this report
attempted to suggest targets, either generally or for specific iypes
of case: the preferable approach seems to us to be in seeking out and
eliminating or shortening periocds of unnecessary delay.

Although there is a general consclousness among justices' clerks that
excessive waiting times do constitute a problem in all but the
smallest magistrates' courts and that, whoever contributes to the
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problem, it is from the court that the initiative can and should be
taken to combat it (as witnessed for example by the debate on delay
at the 1981 Justices' Clerks Society Annual Conference and the

motion passed there), positive measures to deal with it are, it would
seem, less widespread. Only some 20 clerks responded to the request,
referred to in paragraph 4.2 above for information about steps taken
by clerks to combat the problem of delays and difficulties experienced
and for views on the outcome of such measures. It should however be
noted that the request related to measures taken "in the last year or
two' and that in any case lack of response does not necessarily imply
that no measures had in fact been taken. WMoreover it is certainly
felt by clerks - and with truth - that frequently the cause of delay
lies with one or other of the parties to the case. This does not of
course mean that the court itself cannot direct action at cutside
causes.

Strategies directed at delay can be discussed under two general
heads: -

a. practical steps which can be %taken by the court;

b. communications and liaison between the courts and other
agencies concerned.

Basic to all of these is the establishment of a climate in which all
involved in the courts are concerned to achieve as speedy dispatch of
cases as is consistent with the interests of justice and in which
everyone appreciates the problems of others in achieving that end.
This is clearly an area where the magistrates, the justices' clerk and
his staff can take a lead and should show their own firm commitment
towards reducing delay.

Practical steps

6.6

6.7

Relatively simple changes of procedure seem to be capable of making a
considerable impact on waiting-times, although the shortage of
quantifiable data means that they cannot at present in all cases be
wholly objectively evaluated and ranked. Essentially the most helpful
measures which courts have adopted affect two stages in case progress:
first, there are those aimed at bringing the case to the point where

a guilty plea can be disposed of, or the date of hearing of a contested
case fixed, within as short a time as possible from arrest or from the
issuing of a summons; secondly there are those designed to ensure that
an early date can be fixed for the eventual hearing of contested cases
and that this date will be adhered to. There would seem to be
advantage in courts which have not yet done so turning their attention
to these two areas.

In the case of the first, there is now some quantitative data as a
result of the project at Colchester Magistrates' Court. Here the
fixing of a short police bail period of seven days for most cases has
been shown to have contributed to an overall reduction in waiting
times. A number of other courts have also intrcduced 7 day bail and
while the changes at these have not been monitored in similar detail
there seems no reason to doubt that the system works satisfactorily.
It is therefore possible to suggest that other courts might consider
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entering into discussions with police, prosecuting solicitors, and
defence solicitors about the intreduction of such schemes. On a
cautionary note, it should perhaps be stressed that it is essential
to ensure that the definition of the type of case to be included
ghould be »oth clear and as widely drawn as possible and, onc: a
shortened bail procedure has been agreed, that it is adhered to.

Other courts are now operating on a system of next day bail. While
this ensures that the case is before the court at the earliest
possible opportunity, it renders it rather less likely that any
substantive progress will be made at that stage. It is of course then
possible to set a comparatively short adjournment to the appearance

at which a plea will normally be taken and the overall waiting time
may thus be no longer but next day bail does seem fo make it rather
more likely that two appearances, instead of one, will be needed to
reach the point where a plea can be taken and mode of trial elected
and thus that more court time will be taken up.

What can be said is that both of these methods of bringing cases
swiftly before the court seems to offer significant advantages over
the three week or even substantially longer bail periods which are the
norm in many areas. It is alleged that longer bail periods give time
for the defendant to apply for legal aid and to seek legal advice;

in practice however it seems that it is very rare for a defendant to
take advantage of this opportunity, even if he is given legal aid
forms as he is bailed from the police station,and effectively the
initial extended bail period is so much wasted time.

Having instituted arrangements to ensure that the defendant appears
before the court quickly, many courts have noted the need to maintain
the impetus by establishing the plea and where necessary the mode of
trial as soon as possible. Obviously a defendant cannot be forced to
plead and elect at a particular stage but there seems no reason why
courts should not make it clear that plea and election will be
expected at the second, if not the first, appearance unless they are
presented with very convincing arguments to the contrary; that a short
adjournment only from first to second appearance for this purpose will
be granted; and that good reason will have to be produced for a
subsequent change of either plea or election.

Where the defendant pleads guilty it may in many cases be possible to
dispose of the matter at once. A further wait will however be
necessary at this stage if it is necessary to seek a social enquiry
report (or medical or psychiatric reports). There may be little that
can be done to cut down the length of time taken to prepare such
reports but there might be advantage in courts discussing with the
probation service the possibility of setting shorter timescales in
certain cases.

As has been noted, less effort seems to have been addressed by courts
to achieving early appearances in summons cases. In some places
return dates are fixed by the court with a set number of cases being
allowed for each sitting. In others the police are allocated a
proportion of court time and fix the dates themselves within it.
{Private prosecutors, such as local authorities, seem frequently to
fix their own return dates, although some courts allocate particnlar
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sittings for these cases). It would seem helpful for courts to

consider whether they could agree with the police, and other prosecutors,
on regular arrangements which might ensure, say, that summonses were

all returnable b weeks from the date of issue (it seems to be agreed
that a shorter period than this risks delivery and response not being
completed). Some adjustment might be needed to avoid particular days
being overloaded (since some non-police summonses in particular are
often issued in batches) but a general target would have been set.

Once the stage has been reached where a date can be set for a contested
hearing, the need is to ensure that the earliest convenient date is
fixed and that this is done in such a way as to maximise the chances
of the trial actually going ahead on that date. The essentials to
achieve this seem to be the maintenance of a master court diary or
calendar and the fixing of the date by consultation with the parties.
Both these measurespresuppose the allocation of a member of the court
staff as listing officer. Such an officer will mainly be of value in
connection with the listing of contested cases but it is evident that
the greater the part of the listing arrangements in general which the
court can bring within its own control the better. The case for
designation of a particular member of staff as listing officer is
therefore a strong one.

A listing officer must be able to deal authoritatively with other court
stalf and with representatives of prosecution and defence. If possible
therefore he or she should be of reasonable seniority. In large courts
the job may well be a full time one but in smaller courts it should
normally be possible for the task to be carried out by a member of the
administrative staff or by one of the court clerks. The designation

of a listing officer will not necessarily mean any addition to the
complement since it will effectively mean the gathering together of a
number of jobs which have been carried out individually by different
members of the court staff. On the other hand, if an addition to the
complement is necessary for this purpese, it is, in our view, one which
is worthwhile and indeed likely to pay for itself in dispatch of
business.

There does not seem to be any "one best way" for the listing officer
to operate. A number of sensible arrangements were noted ameng those
listed in Annex L: they included:- '

- adjourning for a fixed period of, say & weeks with the listing officer
adjusting the date if necessary through discussion with the parties
afterwards;

- the parties seeing the listing officer beforehand to agree on a date
which can then be put to the magisirates in court;

- adjourning sine die with the listing officer fixing the exact day
in subsequent discussion;

- the court clerk telephoning from the couri room for a list of
available dates.

There seems to be general agreement that the listing officer should
make his own estimate of the length of time a contested case is likely
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to take, or at least re-evaluate any estimate made by the parties.

The question whether to overbook court time or not must be one for
individual decision: where the policy is to overbook criticism might
be more easily rebutted if the failure rate of cases and the frequency
with which cases had to be adjourned for lack of time were monitored.

6.16 The representatives of both sides ghould be encouraged to maintain
contact with the listing officer and to inform him as soon as possible
of any developments which may affect the chances of the case going
ahead as a contested hearing on the date fixed: for example a decision
to plead guilty after all. It should be part of the listing officer's
function to ensure so far as possible that the listing does not
result in a clash with any other case in which the defence or prosecuting
solicitor may be involved. Moreover, courts can make it clear that
they will not look with favour on last minute requests for adjournments,
since the fixing of the date for the trial by agreement among all
concerned gives little excuse for failure of either party or of witnesses
to appear or for failure to prepare the case in time.

6.7 Courts may also find it worthwhile to consider whether the separation
of different types of court business into different sittings or
different court rooms might be helpful. Certainly those courts which
have adopted such arrangements seem to find them useful; others
however express concern about the lack of satisfaction available to
magistrates and court clerks because of the absence of variety, but
this does not seem likely to be an insuperable difficulty.

6.18 The use of a front-sheet to record essential items of information about
a case's history has been noted (paragraph 5.42 above). Paragraph 12.18
and Annex T of this Report explore the uses of such a front-sheet for
statistical purposes but it has a simple value as a tool in case
management in that it provides at a glance the age of the case, the
state it has reached, and the number of times it has been before the
court. This means that any undue waiting time can quickly be noticed
and that, for example, a request for adjournment to give more time to
prepare a case can be weighed in the knowledge of the length of time
that has already been available for the purpose. Courts which do not
already make use of a front-sheet might well find it helpful to adopt
the practice.

Communications and liaison

6.19 Although the court can take the initiative over the steps discussed
in paragraphs 6.6 to £.17, in almost all cases consultation with, if
not the agreement of, other agencies operating in the courts is
essential. There is a clear need for good communications at both
the strategic and tactical levels: that is, in developing procedures
and practices and in operating them in individual cases. Whether or
not the court could effect changes on its own, any changed procedures
are likely to work much better if all those who are affected by them
feel that they have been consulted and, if possible, had a hand in
devising them. )

6.20 While it seems to be usual for a meeting between some of the parties
involved to precede the introduction of new procedures aimed at
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reducing delay, such meetings frequently do not include all those
who may be affected by the change and (with notable exceptions) do
not continue once the change has been put into effect. There would
seem to be advantage in having regular meetings, although except at
the actual time of planning a change these need not be very frequent,
and in involving representatives of as many different agencies as
possible. Such meetings would provide a forum at which probliems
relating to delay and suggestions aimed at reducing delay could be
raised and discussed. They would help to maintain a climate in which
the need to avoid excessive waiting times was a constant factor in
the minds of all those working in the courts. Those attending such
meetings might usefully include:-

- the justices' clerk and his listing officer;
- representatives of the bench;
~ a representative of the police prosecutions department;

- a representative of the prosecuting solicitor's department if there
is one;

- representatives of solicitors practising in the court concerned.
- a representative of the probation service.

The fact that there are standing liaison arrangements at a court

(or possibly a group of courts) ought to facilitate day to day
communications. The existence of a listing officer should help, too,
since he or she will act as a point of contact for prosecution,
defence and others concerned with the progress of a case. At present
there are complaints in some places from solicitors that they find it
difficult to pin down someone at the court to ask about the listing of
cases in which they are concerned {some make a simildr complaint
about the police in respect of the prosecution's intentions, about a
case) and complaints from the court that solicitors fail to contact
them about developments in relation to a case. A single point of
contact at the court ought to help to remove the justification for
both these complaints. :

Equally important is that magistrates and court clerks generally should
be conscious of the need to tackle delay. Where procedures on the
lines described in paragraphs 6.13 to 6.17 have been adopted, any

court clerk should be ready to draw the magistrates' attention to the
length of time a case has been waiting and to the number of previous
adjournments and the reasons given for them and magistrates should be
prepared to query requests for further adjournments and to seek

reasons for delay.

It ought to be possible, where communications are good, for the court
to agree with prosecution and defence on a series of maxims which will
general..r be adhered to, for example:

- that defence solicitors will inform the court in advance, wherever
possible, of a change of plea or change of election;
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- that defence solicitors will notify the court where they are
involved in a number of cases on the same day;

- that the prosecution will where possible advise the defence in
advance of the evidence they hold against the defendant;

- that the prosecution will give early notice, where possible, of the
bringing of extra charges;

- that neither side will seek without reasonable cause an adjournment
of a date of trial Ffixed by mutual agreement;

- that both sides will notify their witnesses as early as possible and
will do their best to ensure that they attend;

- that courts will endeavour to arrange the order of business on the
day in the most convenient way for all concerned.

Such matters cannot be statutorily regulated without prejudice to the
defendant's rights (or in some cases to that part of the public
interest which demands that a case be properly and fairly deait with).
There can therefore be no absolute sanction against failure to adhere
to principles of this kind. One possible form of sanction, as
indicated in paragraph 5.45 above, lies through the operation of the
legal aid scheme: it might be possible for arrangements to be arrived
at, in consultation with the Law Society, whereby if a solicitor
failed, without good cause, to adhere to agreed guidelines of this kind,
this would be taken into account in assessing the costs payable under
the legal aid scheme, and we would suggest that this is something
which should be pursued in discussions between the Law Society and the
Justices' Clerks' Society.

Home Office assisgtance

6.25

6.26

The measures described so far do not in themselves require direct
assistance from the centre, for example by the provision of additional
resources, and they are not in our view susceptiblie to being made into
legal or administrative requirements. There are nevertheless ways in
which the Home Office could do more to promote the reduction of delay
than simply to encourage the adoption of strategies such as have been
discussed above. We discuss later the fostering of means by which
information about good practice can be disseminated more widely, in
relation not only to delay but also to other areas of magistrates’
courts activity. Here we deal with other possible Home Office
assistance.

The Home Office has responsibility not only for magistrates' courts
but also for the probation service and the police. We have already
noted that all these services (plus solicitors practising in the
courts) have a part to play in the reduction of waiting times:
accordingly the Home Office should be well placed to provide a central
impetus to the improvement of liaison between the services and aisc to
act as a channel for the resolution, on a national basis, of problems
which arise from the effect on one of the three services of the
practices of one or both of the others.
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The different depariments of the Home Office which are responsible
for these services can and shoulid make it their business to take up
with their colleagues problems raised by the service for which they
are responsible. As an example, courts have cited a number of areas
where, they say, police practices and procedures have caused them
difficulty: it is evident that in many cases these are not practices
and procedures which are confined to a particular police force; the
better way of resolving any such difficulties may therefore be by a
central initiative. Matters which could usefully be discussed between
the Criminal Justice and Police Departments of the Home Office with
a view to the taking of initiatives include:-

- the reduction of the length of time elapsing between incident and the
laying of an information;

- the reaching of agreement between courts and local police forces
on the length of initial police bail;

- the need for police cooperation in fixing and keeping to an early
trial date;

- arrangements for the supply of detalls of previous convictions where
a case is being dealt with at an early date;

- reconsideration of the practice of charging every possible offence
in motoring cases;

- prosecution problems with the use of the abbreviated file system;
~ the adoption of agreed precedents for charges;
-« the wider use of 'section 9' statements.

Not all of these directly affect waiting times but all of them have
implications for the efficient processing of the court's caseload.

Turning to the more specific responsibilities of the Home Office in -
respect of magistrates' courts, it seems to us that the

Criminal Justice Department could well take the contrubution to be
made to the reduction of delay as one of the criteria by which it
judges applications for more staff. This topic is discussed more
generally in chapters 11 and 12 of this Report but, to take an
instance, proposals for an increase in staff might be treated more
favourably if courts could demonstrate that they would facilitate the
designation of a listing officer (though, as has been said already, it
should in many cases be possible to designate a listing officer from
among existing staff, with some reorganisation of duties).

We have already referred (paragraph 6.2) to the benefits that

could flow from systematic caseload monitoring in individual courts.
Courts should be able to produce infermation which will enable them

to assesstheir own performance as regards waiting times and we diiscuss
tauis further in chapter 12 below. However further consideraticn needs
to be given to the question whether there would be additional benefit
in compiling national delay statistics. We are aware that the
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Statistical Department of the Home Office has put forward a proposal
for the sampling at intervals of cases disposed of at courts to
produce waiting time figures for a variety of types of case. In our
view it would be more helpful if monitoring of waiting times in a
sample of courts were linked with programmes for the adoption in

these courts of specified changes of procedure whose effect could

then be assessed. But any national monitoring of this kind should not
be regarded as a substitute for monitoring by the courts themselves.

We doubt whether it would be productive to devote much further research
effort to attempts to identify and quantify precisely discrete
individual causes of delay. There are, as chapter 5 indicates,
numerous contributory factors and not all of them are susceptible to
quantification. There would however, in our view, be advantage in
conducting experiments on the lines of that at Colchester which would
evaluate the effects of changes in procedure at different stages of
case progress. Further research effort could be linked with the
monitoring of changes of this kind. A number of the measures
described in this chapter would, we believe, lend themselves to
adoption and monitoring in this way. We note that the current research
being conducted by the Vera Institute into the costs of adjournments

is likely to assist in quantification of some of the disadvantages of
delay.

There may be also scope for a contribution to the reduction of delay
from the research into hearing times being conducted by the

Home Office Research and Planning Unit. There are clear variations

in the amount of time taken by different courts to hear similar types
of case and the identification of reasons for this might enable slower
courts to be given assistance in getting through their lists. It
should not be forgotten however that the gquality of justice dispensed
is also important and that speed may not be desirable if it proves to
mean that the court is failing to give full and proper consideration
to the case, for example by paying inadequate attention to the defendant's
means in determining the level of a fine.

It would also in our view be helpful to mount some sort of research

into the arrangements for the listing of cases on the day of

appearance. Time spent waiting at the court for a case to come on is
irksome to the participants and, in the case of legally aided defendants,
is, as has been noted on many occasions, costly to public funds.
Participants would welcome a much more accurate indication of the time
when the case with which they are concerned is likely to come on. The
main interest of court staff on the other hand is to ensure that as

soon as one case is finished there is another to follow it. Appointments
systemshave their disadvantages (cases over-running throw the timetable
out, cases ending early leave wasteful gaps in the schedule) but

there should be scope for some advance on the calling of all
participants to arrive at, say, 10 o'clock.
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PART IV - IMPROVING FINE ENFORCEMENT

CHAPTER 7 - INTRODUCTION

7.1

7.2

7.3

Under our terms of reference we were required, inter alia, to review
"... what kind of help might most usefully be given to courts in ...
improving fine enforcement procedures". It seemed to us that fine
enforcement was rarely seen &s ranking high in priority among the
various aspects of court work. There are, it is fair to say,
Justifications for this stance. Courts rightly see the hearing of
cases as their primary duty. Accordingly since fine enforcement can
be abandoned temporarily without disaster striking whilst it is
impossible similarly to stop hearing cases for a period of time, in
times of stress it is fine enforcement that will be abandoned. Even
within work on f{ines, accounting for monies actually collected has
under pressure to take precedence over enforcement. We see this as
most unsatisfactory. Apart from any question of financial loss to
the Exchequer, if fine enforcement is not given a measure of priority
by the courts, there is a risk that the credibility of the fine as a
penalty will be undermined which would be a grave blow to the
magistrates' courts which make such a wide use of it (in 1979 57% of
all persons sentenced for indictable/triable either way offences were
fined as were 89% of those sentenced for summary offences excluding
motorway offences and 99% of those sentenced for motoring offences).

As with our examination of waiting times, we began our work with a
survey of the relevant literature, a list of which is included in
annex B. Until recently fine enforcement has attracted comparatively
little attention as a subject for research; consequently the
literature tends to be rather sparse and some of it is based on
research which was carried out a relatively long time ago. The past
year has, however, seen the publication of the report of a NACRO
working party on fine default and we have also had the benefit of
sight of preliminary findings from two research projects, one a pilot
study by Mr Rod Morgan and Dr Roger Bowles of the University of Bath
into the costs of fine enforcement and the other a study by

Mr Paul Softley of the Home Office Research Unit into methods of fine
enforcement. Neither of these two studies is so far in final form;
we have therefore exercised caution in making specific recommendations
founded upon their conclusions.

Our observations and recommendations are therefore exclusively our
responsibility and are based largely upon the results of our own
visits to courts. This means that they are not in most cases
supported by guantified data but they do derive from detailed
discussions with justices' clerks and with their staff working in

fine offices. In most cases the suggestions which we make are for
practical and relatively simple improvements which we have either
observed in operation in one court or other or which we believe clerks
could relatively easily take up and test empirically as they wish.

In this section separate chapters will deal with our observations and
comments on methods used by courts to enforce fines (chapter 8) and
our comments on somewhat wider and less specific topics such as cost
effectiveness (chapter 9); this last chapter necessarily contains
proportionately more analysis of the problems and suggests some
possible solutions.



The Report of the NACRO Working Party on Fine Default was studied with
great interest by the Group. Some of its recommendations relate to
the use made of the fine as method of disposal or would require
legislation not limited to prescribing means of enforcement; these
matters are outside our remit and we do not therefore propose to
comment on them. At annex M we have listed those recommendations
which do fall within our remit together with our comments on them; in
addition a number of the issues dealt with in the Report are also

touched on in the following chapters and these are noted at relevant
points in the text.



CHAPTER 8 -~ COURT ATTITUDES AND THE PROBLEMS ENCOUNTERED

Intreduction

8.1

8.2

8.3

During the course of our visits to courts we aimed to discover the
ati.tude of the courts themselves to fine enforcement and to identify
any particular problems which they encounter. This chapter seeks to
describe those problems under a number of broad headings and, on
occasion, to suggest possible solutions or at least methods of
ameliorating the position.

General problems as seen by justices' clerks and their staffs

Many courts referred to the fact that when they came under pressure
fine enforcement would tend to suffer first beceuse the actual
hearing of cases and associated work was accorded the highest
priority. Even within fines offices pressure of work can hinder
successful enforcement because in many courts the staff who check
fine cards must also open post, collect money at the counter etc.
Enforcement takes second place to accounting for monies received.
Over the past few years there has been a very considerable increase
in court business and at times the sections within courts responsible
for fine enforcement have been unable to keep up; some courts also
mentioned that in the past they were unable to get staff of adequate
calibre, although this problem was no longer so serious. A related
problem concerned the identification of defaulters, which was of
particular concern to those larger courts which retained manual systems;
a manual system requires a physical check of fine cards upon which
are recorded details relating to the imposition of the fine and any
payments made. Naturally such checks, being labour-intensive, are
liable to be discontinued in times of stress. The main risk in slow
identification of defaulters is that by the time action is taken either
the individual concerned has disappeared and cennot easily be traced
or his circumstances have altered in such a way as to make the fine
unenforceable; thus, the delay can result not merely in a delay in
collecting the money due but in a failure to collect it at all.

Some other problems were mentioned which, although not universsl were
nevertheless of great importance to those areas which were affected.
Some courts said that the substantial rise in the rate of unemployment
in their area was leading to considerable problems in collecting the
money due. In some areas there were problems over the service of
summonses and warrants for the attendance of defaulters at enforcement
courts because the police did not accord.this task high priority.

Some courts have responded to this by ceasing to issue summonses and
switching to a system under which reminder letters are issued to
defaulters followed, if there is no response, by a warrant; in other
areas summonses are now issued by ordinary post and again a warrant will
follow if there is no response. Beyond stating that it is clearly
essential that defaulters are brought before enforcement courts if the
entire system is to remain credible we would not wish to recommend any
particular combination of reminders, summonses and warrants, as the
most suitable procedure will vary as between courts. A final problem
which will mainly be encountered by courts situated in large urban
areas, is the extreme mobility of the population. In London it is far
from unknown for defendants to have moved even during the initial 14
days which the court has allowed for payment of a finej; tracing such
defendants can be a very expensive, and sometimes impossible task.



8.4

8.6

Offences and offenders posing particular problems

Not all the courts which we visited could single out any particular
type of offence or offender as necessarily presenting problems in
enforcing a fine but all the courts which took this view said that
certain individuals (their 'regulars') would always give trouble
regardless of the offence of which they had been convicted. Those
courts which were able to pick out offences or offenders posing
special problems identified a wide range, but there were some points
which were raised frequently and which are worth noting here.

Problems could arise when a defendant was tried in his absence under
the procedure laid down in Section 12 of the Magistrates' Courtis

Act 1980; it was not unknown for defendants never to have received

the summons and so to find out about the matter only when attempts
were made to enforce the fine. This problem is particularly prevalent
in Inner London but occurs elsewhere. Trial in the defendant's H
absence also makes it difficult for courts to match the fine to the

defendant’s means (see paragraph 8,9)
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Purning to specific offences where default was thought to be more likely
than it would be on average, we noted that courts tended to agree with
the findings of a Home Office Research Study published in 1973

(1A Survey of Fine Enforcement' by Paul Softley, HORS16) that persons
fined for drunkenness, revenue offences, or indictable property
offences were more likely to default than defendants fined for other
offences. One further problem area arises from the so-called
'compendium' motor offences, ie those cases where a defendant is
charged with a large number of offences as a result of one incident
when he is stopped by the police. When he comes before the court the
fines for each of these offences can result in a very large grand

total: when one remembers that such defendants are often comparatively
young and may be unemployed, default becomes almost inevitable. In its
recommendation 7, NACRO suggested that in such cases the total amount
to be paid should be considered, with nominal fines being imposed on
charges related to the main offence. The suggestion seems to us to

be a reasonable one which courts might care to consider in the interests
of preventing default; one alternative practice which we encountered
was the imposition upon young defendants of a low fine coupled with
disqualification, the rationale for this being that the main aim was

to get dangerous vehicles and drivers off the road. Problems were also
encountered on occasions when the courts had to enforce fines imposed
in the Crown Court. These fines, which have often been imposed for
serious offences, can be very heavy and hence very difficult to enforce,
particularly if the defendant has been sentenced to a term of
imprisonment for that or for another offence at the same time as the
fine was imposed.

Finally, there was concern in some courts over the enforcement

of fines imposed on non-working wives who had no independent means.

Frequently, it was this which caused so many problems with minor

revenue offences, especially those involving non-payment of the .
television licence fee where the television is in the wife's name '
and she is therefore liable for ron-rayment. It is also possible for

a non-working wife to become liab.e for her childrua's fines; in cases

where the court thinks it appropriate to make the parent responsible

for paying a juvenile's fines they will summon the parents to attend;

very frequently only the mother will be able to come and it is therefore

against her that the order is made.
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8.8

8.9

Attempts by courts to match the fine to a defendant's means

At all courts which we visited we were told that the magisirates

made considerable efforts to assess defendants' resources, particularly
at enforcemen’ courts when they had to decide if the default was

due to wilful refusal or culpable neglect. It was admitted, however,
that at the time of sentence thorough enquiries were rarely made and
consequently there was the risk of an inappropriate sentence.

Social enguiry reports are designed to fulfil other functions and
may not include any information on means and none of the courts

asked defendants to fill in forms relating to means prior to
convictions. While without independent verification the details
provided may not be accurate, we would support the suggestion made

by NACRO that consideration be given to the use of a form when the
fine iz imposed (recommendation 11 in their report) on the basis that
any information would be of great assistance to sentencers and that
magistrates should be able to detect any substantial understatement
of income because they will have local knowledge of pay levels.

Three courts which we visited did use standard forms which were
completed by defaulters before they were brought to an enforcement
court. The position is different to that which prevails before
sentence in that section 84 of the Magistrates' Courts Act 1980
empowers magistrates' courts to require a defaulter to furmish a
statement of his means; defaulters appear to comply with this
requirement quite readily, something which must be seen as less likely
in the case of those who have not yet been convicted. There is still
the problem of accuracy in that although it is relatively easy to
confirm details of earnings it is much more difficult to query details
of expenditure. One court had adopted the practice of asking all
defaulters who had completed forms giving details of means to confirm
on oath the details included in the form. If these were subsequently
found to be false the defaulter is liable to prosecution for perjury;
although such a prosecution is rare, it had happened in one case at
that court. In any event, adoption of the practice of having defaulters
confirm details of their means on oath should have an important
pasychological effect. As stated in our comments on recommendation 11
of the NACRO Report we would support the use of standard forms ance
this ensures that the court gets the relevant information which it
needs in order to reach a decision and gets this information out in a

standard manner. We think that the standard form produced by NACRO

would be gquite suitable but alternatively courts could use a form
based on that presently completed by applicants for legal aid.

One final point which was made by the majority of the courts which we
visited concerned the problems which can arise when defendants are
convictedin their absence under the provisions of section 12 of the
Magistrates' Courts Act 1980. The form sent to all defendants when
this procedure is to be invoked has a space upon which details of
means can be recorded but this gpace is very rarely used and in the
majority of cases courts will impose fines in ignorance of the
defendant’s circumstances. Clearly courts can never get as good an
impression of a defendant's c¢ircumstances in his absence as they would
if he were actually presént in court and equally clearly to demand the
presence of all defendants in court would be conirary to a now well-
established and generally accepted procedure. We would suggest however,
that either the standard forms should be modified sc as to make the
invitation to give details about means more prominent or a standard
means form could be sent out together with the summons. Where,
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because a court does not have information as to means at the time of
imposition, a fine imposed is too heavy, it is perhaps a matter of
regret that an enforcement court has no power to remit part of the
fine (see below).

Remigsion of fines

Under section 85 of the Magistrates' Courts Act 1980 the court may,
if it thinks it just to do so having regard to any change in a
defendant's circumstances since his conviction, remit a fine in
whole or in part. We found that this power is exercised very
rarely by the courts; a typical figure given to us was one or two
fines remitted in any one guarter. The underlying reason for this
reluctance to remit seemed to be a feeling that it was wrong to
interfere with a sentence imposed by another bench. It would clearly
be wrong for benches to overturn the decisicns of other benches
simply because they themselves would have reached a different
decision. We would, however, suggest that enforcement courts,

in particular, should have it in mind that they may remit a fine
in whole or in part if the circumstances are appropriate.

For example, where a defendant became unemployed after a fine had
been imposed, the customary response appeared to be to alter the
terms of payment of the fine so that the defendant paid by weekly
instalments of £1 or £2 this resulted in the fine remaining
outstanding for & long period. In such circumstances courts could
well consider remission of all or part of the fine (it should be
noted that magistrates may not remit a Crown Court fine without
the consent of the judge concerned).

We were disturbed to find that at two courts it was thought that
some defaulters who were committed to prison were in fact unable to
pay their fines. Clearly, the best solution is for courts to impose
fines which take into account the defendant's means but this may

be difficult in cases where the defendant was not present when the
fine was imposed. In our opinion, this reinforces our argument in
paragraph 8.9 that details of means should be obtained in cases where
the defendant is not present in court.

Write-off of fines

The Accounts Branch of the Home Office is empowered under delegated

authority from the Treasury to write off fines which are irrecoverable.

Essentially these fines fall into two categories: firstly, there are
cases where the defendant cannot be traced, had died, or is known

to have gone abroad; secondly, as a matter of policy, outstanding
fines imposed upon borstal or detention centre trainees are written
off so that the trainee concerned can start with a clean sheet at
the end of his sentence. In the case of fines written off because
the defendant cannot be traced etc write-off is an accounting
procedure designed to clear the court's books; the fine remains in
force, albeit in a form of suspense, and can be enforced should the
defendant subsequently be found. It is not unknown for court staff
to recognise defendants against whom there is &« fine outstancing when
they appear in court again some years later.

i



8.13 Courts must wait at least one .year from the date of imposition
vefore they may approach the Home Office for permission to write
off a fine. Accounts Branch will examine the schedule of fines
submitted for write-off amction and guery those where the reason
given appears to be inadequate or where insufficlent time has
elapied; in addition wopies of the schedules concerned are sent
to the Internal Aulit Lervice for their comments. None of the
courts which we visited expressed concern over the work involved
in submitting fines for write-off action and clearly it is not
given a very high priority. On the other hand, the speed with
which courts submit fines for write-off on the return of the
warrant affect a figure which is used as a measure of efficiency
in that the prompt write off of fines which cannot be collected
reduces arrears and thereby improves the 'accounting ratio’ which
is frequently used as a relative guide to the efficiency of courts (the
dccounting ratio is the raio between a. the amounts remitted to the
Secretary of State during the quarter and b. the amount of
arrears brought forward at the beginning of the guarter plus the
amounts imposed during the quarter less any sums written off).

We would not wish to imply that courts should artificially
postpone the initiation of write-off action but rather to emphasise
that caution should be exercised when examining arrears or any
figurea derived from them.

8.14 We noted that some courts, once they have issued a warramnt, take no
further action until it is returned when they hold it until a year
has elapsed and submit it for write~off (although as a matter of
policy other courts retain unexecuted warrants for several years).
It would clearly be impracticel to suggest that courts should
follow up every unexecuted warrant but we consider that they should
not routinely accept the return of warrants and take no further

_action. We realise that in the vast majority of cases no further
action can be taken but clerks should question the early return of
warrants after only a week or two unless it is clear that the
warrsnt cannot be executed, for example because the defaulter has
left the country. It might also be appropriate for the senior
officer supervising fine enforcement to keep a tally of the
proportion of warrants returmed; if the proportion is very high or
shows signs of increasing the clerk could seek to discuss the
matter with the police. Ideally, efforts should be made to check
court~lists against those for unexecuted warrants as we understand
that defaulters often reappear, but we accept that this may not be
possible in all courts

The role of the police in fine enforcement

8.15 Comparatively few courts have fine enforcement officers who take an
active role in enforcement outside the office for example in serving
warrants, and there can be no doubt that for the forseeable future
magistrates' courts will be dependent upon the police for the service
of warrants (the use of police to serve summonses appears from our
experience to be on the decline). Clearly if the whole system
of fine enforcement is to retain credibility it is eassential that
defaultere are brought before enforcement courts after a warrant
has been issued. At most courts which we visited satisfaction was
expressed with the performance of the police in executing warrants
but on occasion doubts were expressed over the commitment of some
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forces. For their part the police complained that officers could

not execute a warrant unless it was physically in their possession,

which was frustrating if they discovered a defaulter during the

course of performing another task. To alter this situation would,

however, require legislation (which has been proposed). Our

impression, and we would put it no higher than that, was that

the courts favoured a system whereby specialised warrant officers

were designated, as the individuals concerned would then be .
more committed to their job; the deployment of officers is of i

course & matter for the chief constable but we would stress -4
once again that the execution of warrants is absolutely essential

to the credibility of fine enforcement. Iit should also be !
stressed that the involvement of the police in fine enforcement i

will remain essential for the foreseeable future because there will

always be situations which can only be handled by the police. ?
On the other hand the use, where appropriate, of civilian

enforcement officers has much to commend it as this would release

police manpower.

The role of the Internal Audit Service

The wider role of the Internal Audit Service (IAS) is discussed in
Chapter 2. A court's efficiency in fine enforcement is obviously
of concern to the IAS because it is an integral part of the
financial conirol systems of the court and the IAS has therefore
built up a body of knowledge relating to this area during the
sourse of its visits to magistrates' courts. Frequently, any
deficiencies encountered will be due to such factors as lack of
staff, a poor enforcement system or inadequate staff but TAS

has identified two critical factors; determination to enforce the
fine and, good organisation. Although research both by Softley
and by Morgan and Bowles has indicated that some form of enforce-
ment action was required in many cases, it appeared to IAS that
cznerally a simple reminder letter would suffice; it seemed
resasonable to deduce from these findings that those courts which
took some action to enforce fines were liable to have a reasonable
degree of success whereas those which were not committed to fine
enforcement would encounter problems.

A number of the courts which we visited complained that the accent
which IAS placed on the physical security of monies could well

operate to the detriment of the efficiency of the court concerned.

it was, for example, difficult to comply with the very stringent
conditions imposed upon post-opening whilst also finding time to

check through fine cards in order to detect defauli; consequently

the routine checks tended to suffer. We recognise that the physical
security of public money is of vital importance but at the same time
we must express our doubts over the implementation of procedures which
are labour-intensive and reduce the resources available for
enforcement. A great deal of effort may be devoted to ensuring that
comparatively small sums are not at risk of going astray which could
perhaps be otherwise - and more profitably - employed in securing ;
that the court in fact received a greater proportion of the money

due to it. We would therefore suggest that for th: fu:ure IAS
recomeendations relating to security should endeavour to take into
account both the benefits in terms of increased securiiy and

the costs in terms of staff time and in the possibility of lost
revenue due to non-enforcement of fines.
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More information is required about the operation of instalments, in
particular as to their effectiveness in terms of the amounts of money
collected and the workload imposed upon the courts (paragraph 9.22).

Mzny fines are paid on terms other than those ordered originally by
th2 court. Variation is frequently authorised by junior stafif without
reference to anyone in authority. While a degree of administrative
flexibility is crucial to the proper working of enforcement, the
present system could lead to inappropriate decisions and inconsistency
and the Home Office should therefore review the practice with a view
to its regulation (paragraphs 9.23-26).

Courts should monitor their performance in all aspects of fine enforce-
ment with the aims both of encouraging good practice for the future
and examining workload and performance over time (paragraphs 9.27-29).

Courts should consider whether sufficient staff are allocated to
enforcement; either reallocation or new posts may be required. Working
methods should also be examined (paragraphs 9.30-31).

While it is difficult to iseclate the costs of fine enforcement, it is
nonetheless possible to examine marginal costs if the level of fine
enforcement activity is charged. There is need for further research
to determine the costs involved in additional enforcement effort
(paragraphs 9.32-33% and 36).

The costs of changing the level of enforcement activity fall more
heavily on outside bodies, notably the police, than on the courts
themselves and courts should be aware of this when contemplating
changes (paragraph 9.34-35).

The Home Office should make it clear that enforcement is regarded as
an important activity, perhaps by monitoring arrears figures and also
by disseminating information on good practice (paragraph 9.37).

The Home Office should take into account, when considering applications
for additional enforcement staff, that such staff can increase the
revenue from fines and hence recoup the cost of employing them
{paragraph 9.38).

The Home Office should take a lead in examining what functions in
respect of fine enforcement could be transferred to the courts from
the police (paragraph 9.39).

There is scope for the experimental introduction and monitoring of
some of the changes of practice in fine enforcement suggested in
this Report (paragraph 9.40).

A rigid approach to fine enforcement is unlikely to be successfulj;
the key is firmness combined with flexibility (paragraph 9.43).



IMPROVING THE WORKING OF THE SYSTEM

Managing the system
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The courts service must be provided with sufficient suitable accommoda~
tion and sufficient staff of adequate calibre to carry out its function
of enabling the magistracy to deal with matters within their jurisdiction
in accordance with the interests of justice but also so far as possible
speedily and with an efficient use of resources (10.2).

Central government, local authorities and magistrates' courts
committees, and individual justices' clerks all need to be concerned
with promoting efficiency in the courts (10.3).

Information as to the performance of courts is essential to the good
management of the system (11.1).

The Home Office should know in advance, and in at least as much detail
as is given in grant claims, how much individual courts committees
are planning to spend in the coming financial year (11.6).

The Home Office should examine discrepancies between different MCC
areas in respect of staff/workload ratio, costs per case and similar
measures (11.7).

The Home Office should draw up a list of information to be provided
by courts seeking increases in staff, ideally on a standard form (11.10).

Consideration should be given to the development of a data base as to
the staff, workload etc of courts (11.12).

The IAS and Accounts Branch should make more effort to monitor the
performance of courts in collecting monies due (11.15).

The Home Office could explore ways of providing courts with more
wide~-ranging advice on computerisation, not confined to accounts
applications and taking account of future developments (11.18).

In assessing staff savings from computerisation, account should be
taken of the possibility of extra tasks being carried out or existing
tasks performed more adequately (11.19).

Individual justices' clerks should be involved as much as possible

in the formulation of the courts budget. They should be able to
attend all meetings of the courts committee (in rotation, if necessary,
in the larger counties) (11.22-23).

Courts' committees should consider arranging for the regular attendance
at their meetings as an adviser,of a representative of the local
authority personnel department and agreeing with the local authority

on the appointment of a liaison officer (11.26).

Courts' committees and local authorities should consider the estsblish-
aent of a machinery for the resolution of disagreements (11.27).
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58. Justices' clerks should regard themselves as responsible for the
efficient organisation of their offices but should consider the
appointment of an office manager (11.28).

59, Both courts committees and individual courts should be ready to look
to local aitho-ities for advice and assistance on adminisfrative matters
(11.24 and 29).

Management information

60. In general, courts keep only very limited management statistics
(12.3=7).

61. There is a certain amount of statistical information about courts
available to courts committees, local authorities and central
government but comparatively little use is made of this for management
purposes (12.8-15).

62. A number of initiatives amimed at improving the collection of statistics
are at present under way (12.16).

62. Management information will help the individual court to allocate
resources more efficiently, to examine trends in workload and
performance, to compere workload and performance with other courts
and to assess staff and building needs (12.17).

64, Caseload information can be obtained relatively simply by the use of
a front sheet (12.18).

65. We suggest a list of information which courts might find it useful to
keep for management purposes (12.21).

66. Data produced by courts for their own purposes will also be of use
at other levels of the management of the system, provided recording
is consistent: the Home Office should provide the central direction
for this (12.22-4),

67. The Home Office should encourage the production and use of statistics
(a) by initiating work, in consultation with the Justices' Clerks'
Society, on the development of statistical packages for computers,
(b) by continuing to explore the possibility of obtaining criminal
statistics directly from court computers; (¢) by encouraging trials
of methods of producing caseload etatistics; (d) by considering the
the redesign of the quarterly return to Accounts Branch to provide
management information; (e) by compiling a list of statistics which
could easily be produced from the standard manual accounting system;
{(f) by making more use of information which is already available; and
Eg) by publishing, if possible, comparative data for the whole country

12.25).

Dissemination of information

68. Efficiency in the courts can be fostered by the dissemination through
the system of information about good practice. Courts cannot at
present readily learn from one another's experience and should be
able to do so (13.1).
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Relevant information must be available to an inquirer at the time when
he is faced with a problem (13.3).

There is scope both for developing existing mechanisms and for
establishing new ones to meet this need (13.k4).

Existing mechanisms for the disaemination of information are:
(a) the Justices' Clerks' Society;
(b} Home Office circulars and letters;
(¢} training courses for justices' clerks and their staff
(e) the Internal Audit Service (13.5).

There is scope for the development of the JCS branch organisation
to allow members to seek advice on problems and to inform colleagues
of measures that have been adopted. The Society should explore the
possibilities for developing the exchange of information among
branches (13.8+9).

Home Office circulars and particularly the reports of the Working
Party on Magistrates! Courts, might be more used to spread information
relevant to administrative problems (13.10).

Court clerks who are likely to become justices' clerks or rise to
other senior posts should receive administrative as well as legal
training and be given the opportunity to gain administrative
experience. Serving justices' clerks should attend short courses on
matters relevant to the organisation and management of their
offices (13.13«15).

Administrative training for junior staff other than court clerks
should if possible be expanded and there should be greater central
interest in the content of such courses (13.16-17).

We have identified three possible options for the establishment
of new mechanisms designed to provide a continuing store of knowledge
and we discuss the implications of these: '

(é) the establishment within the Home Office of a register of
measures taken hy courts to deal with general problems
(13.20-22);

(b) the establishment of an independent centre to act as an
entrepreneur of ideas (13.23-37);

(F) the establishment of a Home Office inspectorate for the
magistrates' courts service (13.38-45).
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ANNEX B

INFORMATION ON THE WORKING OF MAGISTRATES' COURTS, FINE ENFORCEMENT AND
DELAYS

List of sources

A, Delax

1. Waiting times in magistrates' courts - an exploratory study (Vera
Institute of Justice, 1979).

2. Programme to rFeduce waiting time at Colchester Magistrates' Court:

(a) Report on Activities of Vera Institute of Justice, London Office:
1 September 1979 - 31 August 1980; (b) Interim Report 20 March 1981,

3.  Programme to reduce waiting ftime in Colchester Magistrates' Court:
Final Report (Vera Institute of Justice, 20 July 1981).

4., Delay in hearing cases (Memorandum by Justices' Clerks' Society to
the Royal Commission on Legal Services, August 1977),

5. The distribution of criminal business between the Crown Court and
magistrates' courts (The James Report, Cmnd 6323, November 1975).

6. The Scandal of the Delays in the Juvenile Court (G M Nightingale,
"Justice of the Peace", 31 March 1979).

7 Report of the Royal Commission on Criminal Procedure (Cmnd 8092,
January 1981).

8. Arrest, Charge and Summons (R Gemmill and R F Morgan-Giles, Royal
Commission on Criminal Procedure, Research Study No 9, August 1980).

9. Memorandum to the Royal Commission on Criminal Procedure submitted by
the Magistrates' Association.

10. Applying for an adjournment (Justice of the Peamce, 10 January 1981).
11. New Bail Procedure in Dorset {ibid).

12. Interim Report: Listing Officer Experiment, Horseferry Road Court
(August 1977).

13. Second Interim Report: Listing Officer Experiment, Horseferry Road
Court (January 1978).

ik, Delay: A New Study (Justice of the Peace, 1 November 1980).

15. Proposals for the Reform of the System of Legal Aid in Criminal
Cases (Justices' Clerks' Society, August 1980). )

16. Defendants in the Criminal Process (A E Bottoms and J D. McLean, 1976).



17. Remands during proceedings at magistrates' courts - (Statistical
Department, Home Office).

B. Fine Enforcement

1. Local Prisons, The Crisis in the English Penal System (R F Sparks,
1971).

2. A Survey of Fine Eniorcement: Home Office Research Study No 16
(P Softley, 1973).

3. Imprisonment of non-payment of fines or maintenance (Miss J Vennard,
Home Office Research Unit, 1975 unpublished).

L, A survey of fine defaulters and civil debtors in Pentonville
(Miss I Posen, 1976, unpublished).

5. Fines in Magistrates' Courts: Home Office Research Study No 46
(P Softley, 1978).

6. Making them Pay (G Wilkins, NACRO, 1979).

7. Non-custodial and semi-custodial penalties (Report of the Advisory
Council on the Penal System,n1970).

8. Report of the NACRO Working Party on Fine Default.

g. Report of Magistrates Association Sub-Committee on Fines and Fine
Enforcement (1980).

10. Enforcement of Fines {C Latham 1973 Criminal Law Review).

C. Miscellaneous

I. Annual Reports by Clerks to Justices

2. Annual Reports by the Internal Audit Service of the Lord Chancellor's
Department

.
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SECTION B

FINE ENFORCEMENT

I. General

1. What problems do you have in enforcing fines?
a. staffing
b. identification of defaulters
C. service of summonses and warrants

d. accounting

Za Can you identify any characteristics of defendants or types of
cases which tend to make fine enforcement more difficult?

%Z.  What do you think are the most important elements in successful
fine enforcement?

1. Default

1. What method do you use to identify defaulters?

a, how soon after default is action normally taken - why is there
this gap?

b. what is the sequence of events after default is identified?
C. does this sequence vary? If so, why?
d. is there any administrative discretion in deciding whether
action is taken? - by whom?
- on what basis?
2. Are any of the following methods of enforcement used regularly?
B. neans enquiry reportis

b. fixing » date for reappearance of defendants who do not pay
fines

Ca attachment of earnings orders

d. money supervision orders

e. distraint - if so, are bailiffs used?

f. fine enforcement courts

27 fine enforcement officers -~ if so0, what are their duties?

3.  Which methods of enforcement do you consider to be most effective?
Are different methods effective with different types of of fence/
of fender?

4, Under what circumstances are fines
B remitted

b. written off
What procedures are used?



IiI.

How does the court try to match its decisions to the defendants'
means

a. when the fines are imposed

b. at means enquiries - is a standard form used?

Accounting/Staffing

How many staff work on fine collection and enforcement?
Is this number adequate?

What tasks in relation to fine enforcement are undertaken by the
police?

To what extent is the accounting system mechanised?

What comments about the system were made in the last auditors'
repoert?

What statistics about fine collection and enforcement are kept
regularly?

How do you prove arrears?



ANNEX C

VISITS TO MAGISTRATES' COURTS

Interview schedules

A

: I.

I171.

] [roseum—_.
i t

THE JUSTICES' CLERK

General Introduction

1.

2e

L+.

Refer to approach from the Justices' Clerks' Society. Explain remit
of working group; general purpose and work to be carried out in first

six months.
Purpose of court visits

- education of working group :

- obtaining from clerks and others their views on how system
operates; strengths and possible problem areas; in particular
aim to look at fine enforcement procedures and areas relevant
to waiting times.

Nature of interview - confidentizl

- NOT for attribution, either in formal report or in internal
Home Office documents: want to encourage candour o can make
informed description.

Three main areas of enquiry, two particular and one general fine
enforcement, waiting times and working of the system.

Fine Enforcement

3—.

What problems do you have in enforcing fines?

8. staffing?

b. jdentification of defaulters?

Ce service of summonses and warrants?
d. accounting?

Can you identify any characteristics of defendants or types of
cases which tend to make finr enforcement more difficult?

What are the principal methods of enforcement used here?

What do you think are the most important elements in successful
fine enforcement?

Have there been any recent changes of procedure in relation to
enforcement? If so

- what prompted this and how was it arranged?
- has the change been successful?

How does the court seek to match its decisions on fines to the
defendants'! means:



a., when the fines are imposed?

b. at means enquiries?

/ROTE:  take in questiéns from section B below if necessary because of the
- small scale of the court/.

| LR

1I1I. Waiting-time

LI ]

1. Is delay a problem in this court?
-~ in what types of cases?
- at what points in case progress?

2. Do you compile any figures that allow you to monitor
waiting times?

3. Is the issue of waiting time a matter of concern to the
justices or clerks in court?

4. What in outline are the arrangements for listing and
scheduling of cases, including contested cases? Do you have
problems with failure of contested cases?

5, What are the main factors that contribute to lengthy waiting
times?

6. Has the court any policy on length of adjournments?

9. Has the court recently introduced any procedures designed to
reduce waiting time? If so,
~ what prompted this and how was it arranged?
- what was the change and was it successful?
/Where it appears that there is no designated listing officer, it may be

“necessary to put some more of the questions in Section C to the clerk
himself/.

v A 0t e Y s BV i A S T S o i

Now we have some general guestions on how your court is organised and how
it fits into the wider court system involving the MCC, local authority and
central government.

gt
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iv. Planning and confrol of expenditure

1. a. What is the process if a new typewriter or other item of
equipment is wanted?



b. what is the process if additional or new accommodation or
other works are required?

C. what is the process if aa additional mambe of staff is
required?

Probe on role played by MCC, local authority and, for the last
two, Home Office.

How easy or difficult is it to get extra resources?

Is an anmual budget fixed? If so, how?

V. Cther local influences on court operation

1.

2o

How far is MCC involved in areas other than thoge which bear on
the financing of the court?

personnel matters?

procedures?

other?.

How frequent is your contact with the MCC
/if clerk is also clerk to MCC, add:7 as clerk to justices

(Probe for whether MCC is real influence or generally agrees
with its clerk).

- /Tor metropolitan districts with single p.s.d/

How does MCC operate, given that it has only this court to deal
with?

Are all its members taken from this bench?

~ any particular problem areas with MCC?
Can you attend MCC meetings?

- What role do the chairman and local bench play in the running of
the court? In relation to:

- finance generally?
- accommodation?

- gtaff?

- procedures?

- Are local committees important?

any particular problems with bench or committees?

Does the local authority become involved in areas other than those

which bear on the financing of the court? Do you as clerk have
direct contact with them?



VI.

~ Does the local authority usually accept the MCC's decisions?
- Is the local authority sensitive to the needs of the court?
Why/why not?

~ Any particular problems with the local authority?

Do you have any regular contact with police, prosecuting
solicitor, local lLaw Society/bar, probation service, others to
discuss problems of court? What areas do you discuss? and with
whom?

Is there a court policy on grant of legal aid?

can we move further from home, to central government

3.

What divisions of Home Office have most influence on court
operation in your experience?
- what experience recently with
G3 - new buildings and other works
G2 - new staff
-~ accounts
Home Office generally - circulars on procedure etc
accounts branch - fine accounts, others?
Have you found them to be helpful, co-operative? Any problem
areas that could be improved?
What about the Lord Chancellor's Office
- Audit -~ what has your experience been here?
- strengths? Found auditors to be positive help?

- are audit reports influential with local bench? MCC?
local authority?

-~ do you generally follow their advice? What would happen
if you didn't?

- any problem areas here?

- Appointment of magistrates: how do they respond to requests
for increases in numbers?

Are there any other aspects of central government which affect
your court in a direct administrative way?

anw L3
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VII.

VIiil.

Court organisation and resources

1.

5.

How are the staff organised?
Do you think you have adequate staft - numbers and quaiity?
Are those who sit in court qualified professionally?

Are there any particular problems of recruitment? -
turnover?

Are the arrangements for training of staff adequate?
Do you have enough court rooms? - ancillary accommodation?
Do you have enough magistrates? Of sufficient quality?

Is there any problem in getting extra magistrates?

Is the training of the magistrates adequate?
Are there any problems with fine and fees accounts?

Do you have or have you considered having a computer?
If not, why not?

1If you have one or are considering one,

- how was the decision arrived at?

- has it/will it have other uses besides accounts?

what assistance if any did you have from local authority,
IAS, Home Office?

if the court already has one what effects have you noticed
of having a computer?

Now we have some general questions concerning the information and

help available to you in running your court

1.

What statistics, if any, do you regularly keep concerning

-

caseload of court (filings, dispositions, pending cases)
waiting time

fine enforcement

expenditures, etc

other

What use do you make of these statistics in managenment?

Are there any statistics that would be helpful that you
currently don't have?

If you had & problem concerning listing of contested cases
or with fine enforcement procedures, where would you go for
help or advice?

Any regular exchange of information among clerks?
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/Yersion of Section A, parts IV and V for Inner lLondon courtg?

Iv.

1.

2.

3.

Planning and control of expenditure

a. What is the process if a new typewriter or other item of equipment
is wanted?

b. What is the process if additional or new accommodation or other
works are required?

¢c. What is the process if an additional member of staff is required?

Probe on role played by Principai Chief Clerk, Committee of Magistrates,
Receiver and Home Office.

How easy or difficult is it to get extra resources?

Is an annual budget fixed? If so, how?

Inner London Court Administration

In what other areas of court administration are the Principal Chief
Clerk and his staff involved?

- personnel matters?

- procedure?

- other?

How frequent is your contact with them?

In what areas other than those which bear on the financing of the court
is the Committee of Magistrates involved?

- personnel matters?

- procedure?

- other? .

(Probe for how far the Committee is a real influence)

Do you have any contact with the Receiver's Office on financial
matters? On other matters?

What role do the local bench and their chairman play in the running of
the court? In relation to:

- finance generally?
- accommodation?
- staff?

-~ procedures?

Are there any particular problem areas in general court administration?

Tz



C.

1.

2.

THE LISTING OFFICER (OR EQUIVALENT)

Please describe the arrangements for listing of cases (a) in general
and (b) for contested cases.

- How are the court sittings arranged eg are there separate custody
or motoring courts, do courts sit in the afternoon?
In your judgement, how long:

- do the police typically grant police bail to arrest defendants
before their first court date?

- does it take from incident to first court date in summons cases?

- are adjournments typically given in this court:

Ba before a plea
b. from a not guilty plea to a trial date in
- 2 hour trial
- all day trial/old style committal
c. awaiting a social inquiry report and/or other reports

- do you have any figures on these?

Iz delay a problem in this court?
- in what types of cases?
- at what points in case progress?

- are any figures compiled that allow you to monitor waiting time?
What factors, in your view, contribute most to lengthy waiting time?

Does the court meke any special efforts to control the number or
length of adjournments?

Do you have any particular difficulties with listing of contested
cases (cases collapsing at the last minute, etc?) If so, how do
you deal with them? What are typical reasons for collapse?

What liaison if any is there with police, prosecuting solicitor,
defence over the progress oi contested cases?

{Where clerk has indicated that recent changes hage been madg?,
please describe the recent changes in procedure fspecifz7. Why
were they introduced? How? What has been their effect?
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Do you have regular contact with any of the following to discuss
court probiems?

~ Metropolitan Police: administration?

Metropolitan Police: prosecution?

- local Law Society/bar?

- Probation Service?
- others?

What areas do you discuss and with whom?

Is there a court policy on the grant of legal aid?
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ANNEX D

WORKING OF THE SYSTEM

INTERVIEW SCHEDULES

A,
1.
2.
3.
L.

Does

To

10.

11,

R

12,

[E=E= Y

What
13.
1k,

MAGISTRATES' COURTS COMMITTER

How often does the Committece meet?

What sub-committees are there? How often do they meet?
How are members of the MCC and its sub-committees chosen?
How would you characterise the relationship

(a) between the MCC and the paying authority, and
(b) Ybetween the MCC and the courts?

What is the procedure when dealing with

{a) proposal for additional staff?

(b) proposal for new courthouse, major works?

(¢) more routire items of budget - equipment, maintenance etc?
the initiative come from psd in each case?

Is an annual budget fixed for each psd? If so, how?

What is your experience in dealing with Home Office on

(a requests f'or additional staff?
(b requests for builéings?

Does the local authority normally agree to MCC éeterminations? Has
there been any appeal recently?

Do clerks to justices sttend {i) the committee or (ii) its
sub-committees

{a) when an item relating to their court is under discussion?
(b) at other times?

Do local authority staff attend MCC meetings?

How far is the Committee involved in other than financial matters
{a) personnel?

(b) procedure?

(c)  computerisation?

(d)  other?

Does the MCC take an interest in audit reports on the courts in its
area?

happens if there is an wnfavourable report?

What is the procedure when a new clerk to justices is to be appointed?

How does the Committee choose its own clerk?



3.
o

5

THE PAYING AUTHORITY

How would you characterise the relationship between the MCC and the

loecal authority?

How far does MCC discuss proposals with paying authority before
finalising them:

(a)} on additions to staff?

(b) on buildings and major works?
{(¢c) on the annual budget?

{d) other?

How does the local authority process MCC determinations?

Has the local authority appealed against any MCC determination
lately?

What is your experience of dealing with the Home Office:
(a) on staffing?

(b on buildings?
(e other matters?

Has the local authority been involved in any proposals for
computerisation of magistrates' courts?

Has the local authority been involved in any other aspects of
magistrates! courts administration?

Does the local authority have direct contact with individual clerks

to justices?
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ANNEX E

THE INNER LONDON MAGISTRATES' COURTS SERVICE (ILMCS)

1.  The IIMCS is unique both in practice and under statute. The Inner
London area is divided into separate petty sessional divisions, each of which
has a senior chief clerk and one or more chief clerks, but for administrative
purpcees the ILMCS is run as an integrated service. Thue, members of staff
are employed by the ILMCS as a whole and will expect to be moved from court
to court at fairly frequent intervals and to encounter broadly similar
procedures at each court. This contrasts with the procedure elsewhere in

the country where staff, although employed by the MCC, would expect to fill a
ppecific vacancy at a court and remain there, moving only for career purposes
when they would apply for a position at another court even in the same
commission areaj the difference is accentuated by the fact that the IIMCS
recruits at only two basic grades and deputy chief clerk, the latter being
open only to qualified lawyers. This difference naturally affecte the chief
clerks' role: they tend to have less direct responsibility for staff than do
Justices' clerks elsewhere as no other area has the separate personnel section

possessed by the ILMCS,

2. The Receiver acts ms the 'paying authority' for the ILMCS and there is no
MCC but instead a Committee of Magistrates which meets under the chairmanship
of the Chief Metropolitan Stipendiary Magistrate and is composed equally of
lay and stipendiary magistrates., In ‘contrast to the position outside Inner
London, the Receiver is obliged, under section 58 of the JPA, to provide "..
such court houses and other accommodation, and such furniture, bookes and other
things, as the committee may determine .."; there is no provision for consulta-
tion but, instead there is provision that no determination of the Committee of
Magistrates under section 58 shall have effect unless confirmed by the Home
Secretary. The Heceiver raises the necessary money by precept upon the Inmer
London boroughs (the Receiver also raises the money needed for the Metropolitan
Police and the Inner London Probation and After-Care Service; the proportion
of the total relating to the Magistrates' courts is very small and has rarely,
if ever, been challenged by the boroughs).

B The preparation of the budget used to be almost exclusively the responsi-.
bility of the Receiver, but this is no longer the case. The ILMCE has now taken
over responsibility for personnel and has a section which prepares the
neceasary forecasts ete. Preparation of the remainder of the budget, however,
still involves the Receiver, members of whose staff will tour the courts in
order to discover what will be required during the course of the following

year. When the draft budget has been prepared it will be submitted to the
Principal Chief Clerk, and subseguently to the Committee of Magistrates, which
normally approves it without substantiasl debate.

4, Following an internal management review of the functions and duties of
the Receiver, it seems probable that the IIMCS will take a more active role
in formulating ite requirements and preparing s budget. The review, insofar
ag it affected the ILMCS, recommended that the Receiver should act as a
providing agency leaving the Service to decide upon what was needed. The
Committee of Magistrates has broadly accepted these recommendations, although
they will take some time to implement as, despite its integrated nature, the
administrative structure of the IILMCS is still somewhat underdeveloped, apart
from the personnel function. The relationship between the ILMCS and Receiver
seems likely to remain close however, given that the latter will continue to



provide the necessary resources which can be viewed as falling into two
broad categories, building and allied matters and other services. In the
case of the former, the existing facilities available within the Receiver's
office to deal with police construction work are available to the ILMCS,
whilst in the case of the latter the Receiver is well placed to negotiate
advantageous prices because of the very large orders which he can place and
the ILMCS can share in these.

pe¥ry

5. The day to day administration of the ILMCS is the responsibility of the
Chief Metropelitan Stipendiary Magistrate assisted by the Principal Chief
Clerk who, in practice, will also fulfil the role of clerk to the Committee
of Magistrates. Beyond the reference to the Principal Chief Clerk asmsisting
the Chief Magistrate, contained in section 38 of the JPA, there is no precise
definition of his job. The management review of 1973 suggested, however,
that the job should be a:line management one and this has been accepted by
the present incumbent. This is not to suggest that all asgpects of the work :
of the ILMCS fall under the Principal Chief Clerk; under section 37 of the
JPA all chief clerks are equated to justices' clerks and therefore have the
same powers and responsibilities under enactments referring to justices!
clerks as do clerks in the remainder of the country.
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6. In many ways, the relationship between the ILMCS and the Receiver
resembles that between the MCC and the paying authority in a shire county
where there are comparatively few courts. The Principal Chief Clerk, who,
as mentioned above, also acts as clerk to the Committee of Magistrates, is
as involved in the administration of the courts and the provision of
resources as any justices' clerk who also acts as clerk to his MCC. In many
ways, he is more involved in that he has a staff to assist him, and takes an
active role in formulating the budget, preparing building projects, the
allocation of staff to individual courts and office systems. At the same
time however, it should be noted that the individual chief clerk has less
control over the provision of resources for his court than does the indivi-
durl justices' clerk elsewhere., This is probably due to the integrated
nature of the 1IMCS which means that chief clerks play little or no part in
the formulation of budgets for their courts and so cannot be sure whether
requests for additional resources are reasonable or not. Also, chief clerks
do not have control over the employment of staff who are then assigned to
courts and removed again in pursuit of central objectives and not necessarlly
to the benefit of the individual courts, and chief clerks, concerned.

7. The procedure for deciding whether additional staff are required is also

unique to Inner London. In the provinces the individual justices' clerk

concerned will press for an increase in the establishment of his own court

whereas the ILMCS, whilst obviously working from the appropriate establish-

ments of individual courts, tends to think in terms of the service as a whole.
Furthermore, any determination by the Committee of Magistrates that any

additional new post be created, must be approved by the Home Secretary if it

is to have effect (mection 37, JPA). This procedure constrasts with that in 7
use outside Inner London in that, since the Home Office requirement that it
should give prior approval to new additional posts relates only to the
payment of grant, an MCC could determine on an additional poest and the paying
authority could in theory fund it against the wishes of the Home Office,
although grant would not be payable. In Inner London, the withholding of
approval for an additional post would mean that no further action could be
taken.



ANNEX_F
PROCEDVIRE FOR APPROVAL OF ADDT''IONAL STAFF

Home Office approval is required before an MCC may create new
addilional posts. The normal procedure is for the justices' clerk
concerned to approach the MCC anl if he obtains its approval it will
consull with the paying authority with a view to securing their
support; once this has been done the MCC approaches the Home Gffice

to seek their approval and once this has been granted the MCC will be
free to fill the new post. In some areas the procedure differs in
that the MCC will approach the Home Office before (or at the same time
as) it approaches the payinpg authority; in these instances the

Home Office will give approval subject to the comments of the paying
authority. The issue is not pre-judged should the paying authority
subsequently wish to appesl since the Home Office will initially have
received only the MCC's version and may therefore take a totally
different line once it has heard the paying authority's side of the
case, eg that the authority is not able to pay for the additional post.

In many arens, particularly the non-meiropolitan counties, there will
be a very close relationship between MCC and paying authority with the
result that the MCC will not determine upon an additional post unless
they have already consulted the paying authority which will then
conduct a management survey and will agree to the additional post only
if it is shown to be necessary. In these instances, where MCC and
paying authority are agreed on the justification for an extra post,

the Home Office would be unlikely ito reject the proposal. It would be
erroneous, however, to nssume that Home Office approval for additional
staff is a mere formality:; in general the MCC concerned will be asked
to supply details (including numbers and grading) concerning the

number of staff already employed on the type of work for which the new
post would be created together with evidence of increasing workload
which would justify a further post. In instances where the lHome Office
does not consider that a sufficient case has been made out approval for
the additional post will be withheld.

There are no specified requirements as to the information to be
supplied in support of applications for staff increases and the

Home Office must rely first on what figures the MCC chooses. or is

able to provide, to demonstrate increased workload and on the MCC's own
assessment of what other factors may be relevant to the staffing levels
of the court in question. Given that there are no standard criteria for
measuring workload against numbers of staff there is some doubi as to
the value of the evidence thus provided: it could happen that an in-
efficient court had to be given additional staff to cope with a situa-
tion created by its inefficiency and conversely that an efficient court
was penalised in that it would never appear to be in such a serious
position that it was essential for it to be given additional staff. In
general Home Office officials will reach a decision on a balance of the
merits of the case as put to them. :



