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TNTRODUCTION

On-Augﬁst 7, 1968 Commissioner of Correction, George
F. McGrath, wrote to Mayor John V. Lindsay to describe an
unexpected and alarming rate of inerease in the population
of the city's detention institutions. These institutions,
which house prisoners awaiting court action, have a normal
male detention capacity of 2177 persons. During the non-crisis
conditions of January 1968 they accomodated a daily average of
4,509 prisoners and, based on figures for the past three years,
anticipated an average rate of increase of 18 per month with
seasonal fluctuations. By the end of August they were forced to
accomodate an average of 6,464 persons per day, having
experienccd an average increase of 282 prisoners per month.

Of ever greaﬁer concern was the fact that thils rise in

" population occurred during a season of anticipated decreases
in the detention popﬁlation baéed én previously consistent
seasonal trends. After reaching a peak in September, the
detention population has declined, once again in contradiction
of historical cycles. Nevertheless, overcrovuding remains.
acute,

This population explosion has had sérious consequences.
Already overcrowded Institutions have become even more burdened,
resulting in impairmént of security, strains on personnel, and
destruction of prisoner morale. The.Department of Correction
has been forced to lodge over 2,000 detention cases in

facilities on Riker's Island, previously used only for
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sentencéé prisoners. The rembteness of this loeation hampérs
the preparation of defenses by lawyers 'and visiting by
families 'and magnifies the problem of fransporting prisoners
to couft. |

In early September at the reguest of fayor Lindsay,
Justice Bernard Botein summoned the relevant agencies invelved
in the eriminal process to a meeting at the Appellate Division
to discuss the crisis. Following the September meeting of the
Mayor's Criminal Justice Coordinating Council two weeks later,
the Vera Institute of Justice undertook az study of the over-
crovding problem. Contained herein is an analysis of that
problem and a series of recommendations to the Criminal
Justice Coordinating Council for its a2lleviation,

A substantizl part of this rcport consists of statistical
analysis. Such analysis is weakened by the dearth of current
‘statistics throughout the criminal justice system in New York
City. For example, 11Lt1e is knoun about the persons who make
up the detention population. Vhile the Department of Correction
can supply the number of persons in detention and the distribution
of prisoners by court and county of jurisdiection, they cannot
supply current summary data on many subgects critical to a
proper understanding of the detention problem such as the
presence or absence of parole recommendations, bail amounts,
pending charges, length of detention; and previous criminal
records. Even wvhen daté of this natﬁre can be compiled from

independent sources, one must face the tasks of reconciling



inconsistencies, eliminating-overlaps, and intercorrélaiing
numerous variables. The fault does not reside within any
single‘agency but rather in the obsglete manual systems used
for the collection and retrieval of statistics and in the

lack of any overall, coordinated, interagency networﬁ of
eriminal justice intelligence. It should be stressed that

many of the problems which plague the judicial and correctional
systems of New York cannot even be articulated, let alone
solved, until the proper kinds of data are gathered,

correlated and anzlyzed with the regquisite degree of

sophisticetion.
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SUMMARY OF PFINDIRGS AND RECOMMIENDATIONS

The dramatic rise in the detention population in 196&
has been caused by sharp increases in (1) the average monthly
number of admicsions to detention, and (2) the lengfh of |
pretrial detention. During the first eleven months of 1968
each variable increased more than 13 percent over the 1967
figures, resulting in a rise in the average daily detention
population of 27 percent.

The first cause, the increase in admissions to detention,
has been produced by a rising incidence of crime and hence a
greater number of arrest cases whicﬁ come before the courts
and result in commitment to detention. There has not been
an increase in the percentage of cases remanded to custody
after arraignment, indicating that growing Judicial severity
at arraignment is not responsiéle for the rise in admissions.

The second cause, the increase in the average length
. of cuétody, reflects the greater amount of time needed to
dispose ol cases w1th1n the judicial system. The factors
produ01ng this increase cannot easlly be quantified They
include archaic scheduling and rescheduling procedures,
misallocation of judges' time, and dilatory tactlcs on the
part of counsel. It 1s also possible that recent declsions
of the United States Supreme Court have encourapged a more
widespread use of pretrial motions, thus lengthening case-

processing time.



Listed below are the principal findings of this report
and a series of recommendations, based on those findings,
which'are designed (1) to reduce tﬁe nurber of persons 1n
pre trial detention, and (2) to reduce the length of such
detention.

A. Incressing Reliance by Judges on Recommendations
for Pre trial Parole of the Office of Probation

Based on findings that:

(a) pretrial release not only enables a
defendant to retain his freedom during the
pendency of a criminal proceeding but materially
affects the probability of conviction and the
severity of sentence. Thus the bail setiing -
process, apart from the ultimate getermination
of guilt or innocence, is perhaps the most
erucial stare of a eriminal proceeding for
a defendant;

(b) pretrial parolé enables the release of
substantial numbers of defendants who,
because of an inability to post money bail,
would otherwise be committed to detention;

(¢) defendants released on pre trial parole in
conjunctign with a favorable recommendation
from the Office of Probation have a réte'of
non-appearance of 3.1 percent, significantly
lower than rates for defendants released on
pre trial parole who either were not
investigaied or not recommended by the Office

of Probation;



(a)

(e)

()

(e)

the judiciary is generally unaware of the
significant variations in the rates of non-
appearance amoné recommended, non-recommended,
and néon-investigated defendants and no agency
is charged with the responsibility for
regularly analyzling, summarizing, and
reporting such data and other information
which measures the rationality'and effective~
ness of the bail setting process;

pretrial parole is being granted in Manhattan
in only ﬁ3 percent of the cases in which it is
recommended by thé‘Office of Probation;
pretrial parole is denied and high money

bail set in many cases in which the judge
apparently desires to impose preventive
detention which is neither authorized by the
Code of Criminal Procedure, nor based on
reliable indicia of dangerousness, nor even-
hgnded in its impact on the poor and non-poor;
and |

the bail setting process 1ls often characterized
by mechaniéal and perfunctbry decision making
with inadequate attention to and understanding
of recommendations for pretrial parole.
Reasons for the denial of pretrial parole are
rarely stated on the record and.effective

appellate rsview 1s virtually impossible.



Vera recommends that the Appéllate Division, First
and Second Departments, urge that: |

(1) increased reliance be placed by the judiciary
on the recommendations for pretrial parole of
the Office of Probation's Release on Recog-
nizance (ROR) Division.

(2) the reasons for a denial of pretrial parole
in recoﬁmended cases should be set forth on
the record to enable effective appellate review.

(3)Ia member of the ROR staff should be present at
all arraignments to present information on the
community roots of the defendant, to respond
to questions from the bench on thé ROR recomm-
endation, to receive judicial requesis for
further investigation into the background of
the defendant, and to assist in the formulation
‘of conditions of release {(seec recommendation (10)).

(4) an agency be created which is responsible for
andlyzing the data generated by the judicial
process and for regularly sending summaries
of its findings to members of the judiciary.
In the area of pretrial release, analyses
should be prepared of rates of nbnmappéarance,
eriminal activity during release, abllity of
defendants to post bail when pretrial parcle

is dehied, ete.



B. -Increusing the Perceﬁ tage of Cases iﬁ Wnich an Office of
Probation ROR Interview or a Police DCpaPﬁmENu Sumrions
Interview Is Conducted.

Based on findings that:

(h) 25 percent of the defendants in fingerprintable
cases in Manhattan are never interviewed for
ROR because they expectAto be repreéented by
private counsel or fall within another category
of exclusion;

(i) such exclusions unfairly deprive-a defendant of
the possibility of having a verified objective
background report at arraignment; and

(j) many non-fingerprintable defendants, some of
whom are eligiﬁle for an ROR interview, are
remanted Lo detention after arraignment heving
had neither an ROR intérview nor a police
summons investigation.

Vera recommends that:

(5) defendants in a2ll fingerprintable cases be made

~eligible for ROR pre-arraignment investigations;

(6) the Police Department conduct a summons investi-
gation in all non—fingerprintable cases (at first
on an experimental basis in one - precinct), except
for offenses which virtually never result in

pretrial detention, such as disorderly conduct.



Tne police summons inveséigation forn should
be amended to cover éll questions presently
asked during an Office of Probation ROR interview
including those pertinent to eligibility for Legal
Aid. In cases in which a defendant is not actually
summonsed, the form would be sent to court Tor
use at arraignment, and, in appropriate remanded
cases, as a basis for continued attempts at
verification. (see recommendation (8))-.

(7) all defendants who are remanded after arraipgnment
to the custody of the/Department of Correction
who have not been interviewed for a pelice
summons or an Office of Probation ROR recommendaticn
should be interviewed by the ROR Division befcre
they are transferred to a detention institution,
Such interviews would then be incorporated into
the process of post-arraignment verification and
bail reevaluation outlined in recommendation (8).

C. Increasing the Percentage of ROR Cases in which a Pret:sial
Parole Recommendationh is Made
Based on flnalngs that:

(k) the Office of Probation recommends for pretrial

parole only 39 percent of the Manhattan cases vwhich

it investigates for release on recognizance;



(1) over half of the non-recommended defendants
have, on the basis of unverified interviews,
sufficient'community roots to qualify for a
recommendation;

(m) the principal reasons for the failure to complete
verifications are the inability to reach a
defendant's references prior to arraignment, the
fact that many references do not have phones,
and the inability of a defendant to furnish the
names of references; and

(n) more verifications would be cecmpleted 1f additional
time were available to re-telephone previocusly
unreachable references and to use street-address
.telephone directoriesvto make contact with and
ﬁostcards to induce telephone calls from re-
ferences who do not have their own phones.

Vera recormends that:

{8) the ROR Division carry the process of verification
of both ROR and police summons interviews into
the post-arraignment period and submit applications
for review of bail conditions on behalfl of those
defendants whose cbmmunity ties are verified aflter
they have been remanded to detention. Such

applications for bail reevaluation should be made



in the ordinary seséions of the motion part
of Supreme Court. Parties to such hearings
should include representatives of the ROR
Division, the Legal Aid Society, and District
Attorney's Office. The presence of the defendent
should not be required.

D. Creation of New Forms of Conditional Release

Based on findings that:

(o) many defendants can neither post bail nor dualify
for a pretrial parole recommendation under ezisting
regquirements (primarily because they lack suffi-
cient community tics or are unable to furnish
the names of referenceé);

(p) 57 percent of the defendants who are reconmendcd
fof pretrial paréle by the Office of Probation
are denied pretrial parole at arraignment and
_many are then unable to post bail;

(g) informazl third-party supervision of released
defendants may offler a satisfactory substitute
for money bail in appropriate cases; and

(r) Congress has authorized specially tailored, non-
"financial conditiqns of release in the federal
court system for defendants who are unable to
obtain release on money bail or personal

recognizance.



Vera recomiends that:

E,

(92

(10)

(11)

the Office of Probation, in cooperation with

the Human Resources Administration and other
relevant agencies, compile a current list of
persons and organizations -willing to undertzlke
informal supervision of released defendants.

the burden of drafting proposed conditional
release orders for submission to the court be
placed upon defense counsel who would be assistoed
in selecting and contacting potentizl super-
visors for specific cases by the Office of Probation,
the kayor propose legislation, modeled after the
Federal Bail Reform Act of 1966, which would
authorize new, non-financial conditions of re¢lesase,
such as formally plaéing the defendant in the
custody of a deéigna?ed person or organization;
restricting his travel, association, or place of

abode; and permitting daytime release,
5 B

Facilitating the Posting of Bzil

Based on findings that:

(s)

detalined prisoners wﬁo are permitted to make
unlimited phone calls from a house of detention
and to speak personall& with friends and family
are twice as likely %o raise‘bail as prisoners

who are not permitted to do so;



1o,

Vera recbmmendé that:
(12) pfisoners in detentién be giﬁen unlimited
direct access to a telephone to facillitate the
ralsing of bail. .
¥, Advance Plea Bargaining
Based on findings that:

(t) plea bargaining presently takes place in hurried
conferenccé before the bench after 2 case has been
called, wasting court time and often producing
undue pressure on the defendant to "take a plea";

(u) a procedure enabling advance agreement between

prosecutor and defense counsel on plea and sentence

was successful in producing swift dispositions in
a large number of cases durlng a recent seven-wecl
experiment in Broolilyn Criminal Court; and
(v) agreements on disposition negotiated by prosecution

and defense are more likely to be accepted by a
judge if they are accompanied by a supporting
social history of the defendant,

Vera recommends that:

(13) advance plea bargaining sessions be regularly
scheﬁuled so.that prosecution and defense counsel
may work out agreements on plea and sentence.

Such apreerments should te supported by concise,

relevant soclal histories of the defendant.
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G. Decreasing the Length of Time Between Conviction and
Sentencing |

Based on findings that:

(w)

(x)

(y)

in detention cases, pre-sentence investigations
which are limited to obtaining updated criminal
records of the defendant can be produced within

one wveek;

adjournments for this process of "record and
sentence" average approximately thirteen days in

the Bronx; and

defendants in such cases are spending an unnecessary
week in detention if they are not subsequently

sentenced to serve a prison term;

Vera recommends that:

(14)

the Appellate Division, First and Second bPepart-
ments, amend Rule 11 of the Criminal Court Act to
limit adjournments for "record and sentence” in

these cases to one week. A draft of such a rule

change is contained herein at page 6.

H. Protecting the Constitutional Right to 2 Speedy Trial

Based on findings that:

(z)

(2a)

the constitutional right to a speedy trial is
not adequately protected in New York;
other jurisdictions have adopted legislation which

places absolute limits on the length of pretrial

Getention and on the interval between arrest or

arraignment and trial;
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(bb) both the American Bar Association and the

(ce)

President's Crime Commission have endorsed
such absoclute limits; and

there are over 600 persons awaiting action in

the Supreme Court who have already spent over

six months in detention;

Vera recommands that:

(15)

the Mayor propose legislation which would place
absolute limits on the length of pretrial
detention and on the interval between arrest
or arraignment and trial. An outline of such

legislation is contained herein at page 69.

I. Crash Programs for Reducing Overcrowding

Based on findings that:

(aad)
{ee)

(£rr)

(gg)

overcrowding in detention institutions has

reached a critical point ét the present time;

the system should be equippe& to deal with

crislis situations which may occur in the future;
the crash plea bargaining and sentencing progran
recently undertaken in the Brooklyn Criminal Court
was an effective measure for dealing with the
extreme conditlons existing there; and

the Manhattan Bail Reevaluation Project, and

the pilot test of rapid baii reevaluation conducted

by Vera during the course of the present investigation

"indicated that an emergency reevaluation procedure

would be a useful part of & crash prorram;



Vera recommends that:

(16) the Administrative Judge.of the Criminal Court,

A17)

the District Attorney of each County, and the
Lepal Aid Society devise plaﬁs providing for

the rapid convening of a special, or "block-
buster™, part of the court in each borough for
the review of detention cases, at times of’
extreme overcrowding,-in which efforts would

be made to dispose o as many cases as possible
through plea and sentenc. negotiations;

a standby force under the supervision of Office
of Probation and Department of Correction be
ereated and trained to conduct bail reevaluation
investigations af detainees on a c¢rash basis, and
resultant recommendations for reclease on recog-
nizénce or reduced bail be presented in the
"blockbuster"” part, in ofder to increase the
likelihood that deféndanté whose cases are not
disposed of by guilty plea or dismissed will be

released on bail or recognizance.

12
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I. The Detention Overcrowding Problem

A. The Farnitude of the Overcrowdine Probhlem

During the first eleven months of 1968 there
was 2 daily averape of 5,720 males in detention,
an increase of 27.2 ?ercent over the average daily
census of 4,497 for 1967. On an average day in
November 1968 there were 6,594 males in detention,
an increase of 2,085 over the average of 4,509 for
January 1968. On the average, the monthly increase
of male prisoners was 209, over eleven times the
average during the previoﬁs three years. The
accelerated rate of increase for 1968 can be seen

from the following table.



A

Average Dally HMale Detention Population by
Month and lionthly Changes; January 1965
and January - November, 1968,

Average
Daily - Fonthly
Month ' Census : Chanre
(Jan. 1965) 3854 -
Jan. 4509 18 (avg.)
Feb. gl 32
lar. 4g81 . ko
Apr. 5061 80
hay 512}4 63
~ June 5421 297
July 5848 427
"~ Aug. 6484 636
Sept. 7012 . . 528
Oct. 6859 . ~153
Nov. - 6594 : -265

Total Increase 2,085

Averase Nonthly Increase 209

Source: Department of Correctwon%

Statisties furnished by the Department of Correction
come from two basic sources: first, the tables prepared
by the Records and Statistics DJViSth, Analysis Unit,
on September 16, 1968 for distribution to the Mayor's
Criminal Justlce Coordinating Council; (some of these
tables have been brousht up to the end of November ‘ith
the aid of the Records and Statistics Division); second,
the weekly Immate Analysis Sheets prevared by the
Records and Statistics Divislon,
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B. The Detention Population and the Courts

The increase in the detention population is
equally divided between persons awaiting trial

or pre-trial action in Criminal and Supreme Courts.

Tahle 2

Average Number of Males Awaiting Trizl
or Pre.Trial Action for Selected Months

in 1968,
fonth Criminal Court Sunreme Court
Avaiting Avalting Avalting Aveiting
Examination Trial Total Indictment Trial Total
Jan, 1,143 401 1,544 485 887 1,372
July 1,829 546 2,375 802 1,093 1,885
Nov. 2,000 521 2,571 S04 1,443 2,347

Source: Department of Correction

As can be seen from Table 2, the number of
persons awaiting trial or pre~trial action in
Criminal Court increased by 1,027 during the
period from January 1968 to November 1968 -~ an
increase of 67 percent. The corresponding
figure for Supreme Court is an increase of 975
persons or 71 percent. While the rate of
increase for Criminal Court has somewhat subsided
since July, the rate of increase for Supreme

Court has continued to soar.
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A jurisdictional breakdown of the detention
population reveals that most of the backlog is

concentrated in New York and Kings Counties.

Table 3

Number of Males Avalting Trial or Pre-Trial
Action for One Day in November, 18268 by
County of Jurisdiction.

Criminal Court Suorens Cowrt
Auvaiting Avalting Avalting Avaliting
County Examination Trial Total Indictment Trial Totsal
Bronx - 301 €3 364 81 312 383
Kings 754 97 851 237 544 781
New York 713 290 1,003 518 425 943
Queens 265 17 282 106 138 2uh
Richmond 6 3 9 5 12 17
TOTAL 2,039 b0 2,509 ouy 1,431 2,378

Source: Department of Correction Inmzte Analysis Sheet for
November 29, 1968,

C. Causes of the Ovefcrowding

The cause of the increased population in
1968 has been the continuing increase in the

length of pre-trial detention coupled with a
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markéd change in the trend of acdmissions to
detention institutions. (See Table U4 below).
In both 19606 and 1967 the average lensth of
custody increased over the previous year. Hou-
ever, in both of those years, the averarge
monthlyhnumber of admissions declined over

the previous year. The dovwnward trend in
ﬁdmissioﬁs muted the effect of the increasins
length of detentlon and presvented the population
from increasing proportionately with the lensth
of stay.

In 1968, on the other hand, the averace
monthly number .of admissions ceased to decline.
Male admissions for thes first seven months ol
1968 were almost 1,000 grezter than admissions
for the first seven months of 1967, and the
average monthly number of adrmissions for the
first seven months of 1968 was 6.4 percent higher
‘than the average monthly number of admissions

for all of }967.



Table 4

Average Monthly Admission of Kales to

Detention Institutions, Averame Lengith
of Stay, and Changes from Year to Year,
3965-1968 (first 7 months)

18.

(1} (2) {3) {4 {5) {6) N
Avg. No. Avg. Change in Percent Change Percent Additive
of Admis- Length Avpg. No, of Change in Avp. Chanre Total
slons per of Stay Admiss. over in Mo, Length in Ave. Percent
month in Days Prev. Year of Admiss.of Stay Lenrth Chanme
over of Stay (U)+(8)
YEAR Prev, ¥r,
1965 6,705 18.5
1967 5,264 26.5 -565 - 9.7% +4,3 +19.45% +9, 74
1968 5,600 28,4 +336 + 6,45 +1.9 + T.2%8 41365
{first 7 '
months)

Using the final column from Table 4 which

combines the effects of changes in the number

of admissions and the length of custody over

the course of a year, one can make a statistical

prediction of how the detention population

should have increased over the previous year.

This prediction may then be compared with the

actual increase in the detention population for

the period in question.
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Table 5

Comparison of Actual Averapge Deily Male

Population for Year wilth Predictions of

Samed Based on Changes in the Number of

Admissions and the Lengih of Stey, 1965-1968
(first 7 tos.)

Actual Combined Predictive
Average Percent Averagc
Dally Increase Daily
Census in Admiss. Census for
Por Yr, and lencth Year
of Stay
YEAR
1965 4,007
6.95%
1966 4,173 §,283
9.7%
1967 4. 497 4,578
13.67
1968 5,122 5,109

{first 7 mos.)

As can be seen from Table 5, if one increases
the average daily census for a given period
(column 1) by the combined percentage increase
in admissions and length of stay during the
succeeding period (column 2), one arrives at

a very close approximation of the average daily
census for the succeeding period (column 3)

compared with column 1.
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Tables 4 and 5 include data up through
July 1968. A figurc on the average length
of stay és of November 19468 is not available.
However, it can be derived by 2 reversal of the
process of computation used in Table 5, and the
assumption, validated by that table, that in-
creases in the detention population are a
composite of increascs in the averagé-number of

monthly admissions and the averapge length of stay.

.~ P Y T T . L T
D o -3 oV e W
Nt St e et M N e

Table 6 shows that the averaze lensth of custody 1s

now in excess of 30 days.
Table 6

Derivation of the Current Average
Length of Custody

Average Daily Census 1967, L 897
Average Daily Census 1968 (11 months) 5,720
Percentage Increase 27.2%
Average Monthly Admissicns 1967 5,264
Averaze Monthly Admisslons 19685 (11 months) 5,982
Percentase Increase 13.6%

_Percentage Tnerease in Lengih of Stay

from 1967-1968 [(3) minus (6)] 13.65
Average Lenzih of Stay 1967 26,5 days
30.1 days

Average Length of Stay 1968 [113.6x26.5]



In short, the 1968 inerezseé in the detention
populgtion is attributable to parallel increasss
of over i3 percent in the average length of stay
and the average monthly pumber of admissions.
Some of the forces producing the increase
in admissions are clear. During the first nine
months of 1968, police arrests rose by 18.5
percent over the corresponding period for 196??
The average monthly number of police cases enter-
ing the court system during the first eleven
months of 1968 was 13.7 percent greater than the
average monthly number for 1967? The averarne
monthlv number of police cases remanded to the
Department of Correction after arralgnment has

increased by a comparable 14.5 1:>.=,=r'cc~:nt.ll

Crime and Related Activity -- Arrests, Statistical Fenort,
New York Police Dept., Crime Analysis Unit, Sept. 1968, n.3.
The changes by crime classifications were: felonies ~ 0.4
percent; misdemeanors +36.4 percent; and violations +53.8

percent.

Department of Correction figures show a monthly average of
10,149 police cases in 1967 and 11,537 for the first eleven
months of 1968.

Department of Correction figures shovw a monthly average of
4,850 remanded cases in 1967 and 5,554 for the first eleven
months of 19686. :
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While the number of cases remanded after
arraignment has increased significanfly, the
percentage. ol cases remanded has only increasad
by .3 percent? At first glance one would con-
eclude thzt increased judicial severitv. at
arraignment is probably not a causative factor
in the rise in admissions to detention. However,
the path to such a conclusion has one detour.
Admissions to detention were increasing at a
time when felony arrests were virtually constant
and misdemeanor and violations arrests were
increasing§ Thus there are two possible ex-
planations for the increase in admissions. The
first is that ball settinz practices have rema;ned
unchanged and the increase 1is concentrated among
non-feldbny deféndants. The second is that baill
conditions have become more onerous in felony
cases and less onerous. in non-felony and the
ihcrease includes many felony defendants.. While
statistics on admissions to detention by general
erime claséification (e.z. felonies, misdemeanors,
etc.) are not available, there is-no evidence to

The percentage of total police cases remanded to custody vwas

47.8 percent in 1967 and has been 8.1 percent through the

end of November, 1968.

See note 2, sunra D. 77,



surgest a general fise in the amount of bail set
in felony cases or a decline in the ability of felony
defendznts to post bail. One must, therefore,
conclude that that portion of the increased
detention population which is attriputable to an
increase in admissions to detention consists of
dcfendanﬁs in non-felony cases.

As for the increase in the averacge length
6f custody -- already ghown to be responsible
for half of the rise in the detention population --
causative factors cznnot be easily gquantified.
There are a host of reasons set forth later in this
report (p.59-61) as to why the length of time betwee:
arraipgnment and. final disposition is increasing.

The remainder of this report will explore
vays in which the number oflpersons in detention
and the length of detention might be reduced or

prevented from increasing further.
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II. Alleviating the Overcrowding in Detention Institutions

A. Decreasing the Number of Pretrial Detainees
Pretrial detention has harmful consequences
far beyond the overcrowding of detention institutions,
It removes heads of householﬁs from their hones
and costs them their jobs., Deprivation of personzl
liberty impalrs preparation for trial and sub-
stantially increases the likelihood of conviction
and the severity of sentence?
1. Expanded Use of Pretrial Parole
The most common form of pretrial release
is parole or release on recognizance. of 26,152
defendents whe were scheduled to make an appearanca
in a calendar part of Manhattam Criminal Court
from January to March of 1967, 19,026 or 72.8 percent
obtalned zome form of pretrial release between the
time of arraignment and final disposition of theilr

8 . X
case, In cases in which the form of pretrial

release could be ascertained, parole had been

See, VWald and Rankin, Pretrial Detention and Ultimate Freedom: A
Statistical Study, 39 W.Y.U.L.Rev. 631 (1964). Pretrial detention
WES 1ot merely associated with, but rather, was causally connected
to unfavorable disposition. The 47 percent greater likelihood¢ of
receiving a prison sentence if pretrial freedom was never secured
could not be explalned away by differences 1n the backgrounds of
defendants who were detained as compared with those who posted bail.

It should be carefully underscored that the cases in the study were
not cases which necessarily arose or terminated in the Januery to
March period. The basis of inclusion was a scheduled post-arraignent
appearance durins that period.
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granted in 11,151 or 59.9 percent of the cases?
While.it is impossible to determine how many of
the paroled defendants.would have been able to
raise money bail, parole undoubtedly enabled the
release of substantial numbefs of persons who

would otherwise have remained in Jail.

(a) Increasing Reliance by Judees on Recommendabions

for Pretrial Parole by the Office of Probation

The number of persons who are paroled before
trial can and should bg inereased. The increzase,
however, must ‘be selective, keyed to the probability
that the defendant will appear 1n court vhen re-
quired. Criteria for assessing a defendant's re-
lizbility, based én his ties to the community, were
developed by the Manhattan Bail Project and are
currently used by the Office of Probation's Release
on Recognizance (ROK) Division. These criteria
represent the best preéictivé"tooi currently at the
disposal of judicial process. As can be seen
from the following table, released defendants who
were recommended fox;pretriai parole by

9, Of the 19,206 cases, the conditlon of release could not be
determined in 102, 1leaving a net of 18,924,
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the Office of Probation had a lower rate of non-
appearance (3.5%) than those investigated and
not recommended (6.7%) and a lower rate than
those not investigated at all (6.5%). This was
true not only when the recommended persons were
released on pre-trial paroie, but even when they
were denied pre-trial parole and secured release
by posting a bond or cash bail.

Table 7

Rztes of Non-Appearance fcr Defendants --
by Condition of Belease and ROR Rating of
the Office of Probation

Rating of Office Condition of Release
of Probation Parole Bond Cash Ball All
Recommended for ROR 3.1 1.3 5.8 : 3.5
Not Rec. for ROR 8.2 1.4 6.5 6.7
Not Investigatedé for ROR 6.2 2.1 11,0 6.5
A1l 5.9 1.9 10.2 6.1

N 0
Surce: Vera Institute of Justice Ball Jumping Stud%

The Vera Institute of Justice Bail Jumping Study is based on
the 19,026 defendants scheduled to make an appearance in
Manhattan Criminal Court between January 1 and March 31, 1967.
All cases were followed through to final disposition. The
rates of non-appearance in this table would differ £rom bail
jumping statistics compiled by a District Attorney's Office.
The latter are usually based on the number of bench warrants
issued rather than the number of defendants who fail to
appear. A bench warrant is issued for each unanswered docket
number on the court calendar and defendants are often given
several docket numbers for multiple charges arising out of
the same circumstances. Furthermore, a DA's statistics are
not corrected for defendants who miss a scheduled appearance
and then return voluntarily to court. A separate report on
the Vera Bail Jumping Study with a greater elaboration of
statistiecs and methodology is in preparation.



The "“jump" rate for perscns recommended for
prétrial pérole by fhe Office of Probation and
who were in fact released on parole was 3.1 percent.
This rate of non-appearanﬁe was halfl that‘of‘persons
released on parole who were not investigated for ROR
and less than two-fifths the rate of those who were
investigated and not recommended (éither because of
insufficient ties to the community or incomplete
verification of their interview responses). |

The fact that 96.9 percent of those released
on parecle in conjunction with a recommendation from
the Office of Probation return to court voluntarily
and the importance of pafple in enazbling the in-
digent to obtain pretrlal freedom suggest both the
logic and the desirability of following such
recommendations. Yet at the present time in
Manhattan, pretrial parole 1s granted in only

43 percent of the cases in which it is recommendeq.
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Table 8
Percentape of Cases Paroled &nd Not Parolcd

According to ROR Rating and Type of Offense,
Hdnhattan ROR Office, Jenuary-September, 1968

Paroled A Net Parcled 4 Total

Recommended

Fingerprintabld’ 3,181 37.2 5,373 62.8 8,554 100.0

Non-fingerprintable 1,403 66.1 718 33.9 2,121 100.0
Potal 4,584 2.9 6,091 57.1 10,575 100.0

Not Recommended

Pingerprintable 2,474 16.6 12,432  B3.h 14,906 100.0

Non-fingerprintable hrg 23,3 1,514 EG.E 1,273 100.0
Total 2,993 17.4 13,946 2.6 16,E7% 100.C

Source: Office of Probation

The above table shows that a defendant recommended
for pre-trial parcle stands a two to threefold greater
chance of being released without bail than one who is
investigated by ROR and not recommended. These
figures do suggest that judges are being influenced in
the granting of pre-trial parole by favorable recommen-
dations. However, the key question is whether

greater reliance should be placed on them.

11, Fingerprintable cases are all felonies, misdemeanors listed
in Section 552 of the Code of Criminal Procedure, and
certain offenses such as gambling and prostitution.
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At the present time, the nature of the
of fense charged (which plays no role - in the
ROR recormendation) and the defendant's previous
eriminal record (which does play such a role)
seem to be the major counter-vailing influences
to the favorable recommendation. Of course,
one cannot be sure of a judge‘s reasons for re-
jecting a recommendation for pretrial ﬁarolc
because they are rarely stated explicitly. Neither
of the aforementioned factors, however, is demon-
strably related to the question of vhether the
defendant will return to court for trial -- the
primary question in the bail setting process.
Instead, they are used‘fo make an implicit
determination that the defendant is dangerocus to
the community and; therefére, his release is made
more difficult by the imposition of money bail.

This process may be criticized in several
respects. First, éhe existing Code of Criminal

12
Procedure does not authorize preventive detention.

Compare Sec. 275.30 (2)(b) of the Proposed Hew York Criminal
Procedure Law, Temporary Commission on Revision of the Penal

~Law and Criminal Code, 1968 Study Bill, Sept. 1968, hereinafter

cited as "proposed CPL." Under the proposed CPL the judge vho
sets bail in cases wvhere ball or recognizance is discrctionary
must tale into account "the likelihood thet (the defendant)
would be a danger to society or to himself if at liberty during
the pendency of the action or proceeding."
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Second, even if preventive detention were authorized
for dangerous defendants, there are no existing
standards by which determinations of dangerousness

13

can be made. The implicit judgments now formulated

not only lack validated bases, but totally escape

judicial review as well.14

Third, even if dangerous
defendants could be identified, the mechanism for
achieving preventive detention should not be high
money bail. The latter would merely lead to detention
for the dangerous-and-poor and release for the
dangerous—and-not-so-poor.

A defendant released after making bail is neither
more nor less dangerous than a defendant released on
pretrial parole or other non-financial conditions.

If a judge is willing to allow a defendant to obtain
his freedom before trial, the condition of release
should be effectively within the defendant's reach.
In cases of persons recommended for pretrial parole,
the condition of release should presumptively be
parole, since such recommended persons have verified

13. Under the proposed CPL the determination of dangerousness is
+o0 be made on the basis of the defendant's character, reputa-
tion, habits, mental condition, previous criminal record (both
convictions and charges), and the charge or charges in the
pending case. §275.30 (2){b). Unfortunately, no study has
.ever been made of the relative importance of these factors in
predicting dangerousness. Even if all of the listed cate-
gories of information are before a judge at the time bail is
set, he has no guidelines for evaluating them.

14, "The present invisibility of the issue of dangerousness, by
preventing judicial review of specific cases, undoubtedly
impedes the development of standards and data concerning
dangerousness."” The President's Commission on Law Enforcement

and Administration of Justice, Task Force Report: The Courts
(1967) p. 40.




community roots and, with reasonable certainty,
will appear for trial wheﬁ required. If such a
recommendation for pretrial parole is.opposed.byr
the Assistant District Attorney (ADA), he should
be required by the judme to state his reasons. Further-
more, if the judge declines to follow the ROR parole
recommendation, his reasons should be sét forth on
the record. Such a procedure would enable judicial
review of denials of parole, thus bringing undsr
appellate serutiny subjective fears of flight by the
aefendant and hidden assumpitions of hls dangerousness.
In order to assure that.recommendations for
pretrial parole are adegquately brought to the attention
of the court, it 1is recommended fhat an ROR represent-
ative be present at all arraignments. Such a repre-
sentative, famillar with the ROR investigatory process,
would effectively compliment the hand~written_ﬂ0?
report. He would be able to respond to guestions from
the bénch on the BOR recommendation and receive
judicial requests for further investiéation into the
background of the defendant. In addition, as discussed

below, he would assist defense counsel and judge in
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the formulation of special non-financial conditions
of release and also play a vital role in the pro-
posed post;arraignment verification and bail
review processes.

Appellate review of denials of pretrial parole
and greater participation by ROR representatives
will not, by themselves, rationalize the bail setting
process. Statistics on and analysis of rates of
non-appearance, criminal activity during pretrial
release, and the ability of defendants to post
bail when parolé is denied must be regularly supplied
to the judiciary. At the present time no agency
is responsible for producing such information.
Vera recommends that an agency be created which is
charged with the broad responsibility of analyzing,
summarizing, and reporting, on a regular basils,
the data generated by the entire judicial process.

Increasing the Percentage of Cases in which an

Office of Probation ROR Interview or a Police

Department Summons is Conducted.

ROR coverage in Manhattan arraignment cases

is set forth below:
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Table 9

Percentase of Arrest Cases Investirated for
HOR Elipibility by PFanhattan ROP Office by
Type of Offense, January-September, 1068.

15 Cases not
Total ROR Investirated
Cases Investications g for ROP

»7

Fingerprintable 31,547 23,460 T4, 4 B,087 25.6
Non-fingerprintable 22,434 k,094 1B.2 18,340 B1.8
Total 53,981 27,554 51.0 26,427 9.0

Source: O0Office of Probation

(1) Fingerprintable Cases

Interviews are conducted in three~fourths of the
fingerprintable cases. Of the remaining one-quarter,
half are excluded because the defendant expects to be
represented by private counsel and the other half
because the case is a homicide, an assault in which
the victim is in critical condition, a prostitution
or gambling offense; or because the defendant has an
outstanding bench warrant.l6

While the 75 percent coverage is high, some of

the exclusions may be questioned. For example, are

defendants who expect to hire private counsel excluded

15. The figure for "total cases” is the number of Legal Aid
Eligibility investigations conducted by the Office of Proba-
tion. It is assumed that such an investigation is conducted
in every case.

16. Of the 8,087 non-investigated fingerprintable cases, 3,801
expected to be represented by private attorneys and 4,286
were excluded for one of the other reasons listed in the
text. Defendants who are non-residents of New York City or
members of the armed forces are interviewed but not formally
recommended. The interview is submitted to judge under the
caption "for information only."
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because it is thought that they can also alford to post menc
-bail? Even if this assumption vere fﬁlid the exclusion is unfeair.
Denied the possibility of a favorable recommendetion from the
Office of Probation, such defendants lose the advantege of a
verified background report from an impertial source. Even if
they are able to post bail, they must pay a.bondsman's fee or
tie up funds by posting cash bail, two percent of which is noct
returned. If unable to post bail at arraignment, they must undcr--
go admission to detention while awaiting its receipt. The ex-
clusion for gambiing offenses is subject to similer okjecticns.
Even in cases in which the likelihood of pretrial parole is renote,
investigations should be conducted in the interests of providing
the judge at arraignment with the fullest possible information
about the defendant. Such information enables retional declsion
making in all cases, not simply those in which pretrial parole
is recormended. TFor thesc reascns Vera recomrends the abolition
of all exclusions in fingerprintable casccs.

(2) Mon-fingerprintable Cases

There are two existing preccedures which are designed to divert
a non-fingerprintcble defendant with community roots from pretrial
detention. The first is the Police ngmons Program and the scoond
is the Office of Probation ROR Program.

During the first nine months of-1968,'there were 41,813 summons-
able arrests in New York City. A summons investigation was conducted

in 16,909 cases or L0.4 percént of the total. 1In the remaining
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cases the desk offiﬁer at the stationhouse waived thé investi-
gation or the defendant refused to be interviewed for summons
purposes. Of those investigated, 15,002 defendants (88.7 percent)
were issucd swurenses and released., All persons not actually
sunmonsed (26,811) were taken to court for érraignment. It is
within this category of defendent that the ROR Division conductis
its non-printable interviews.

As was shown in Table 9, ROR interviews are conducted in
cnly 18.2 percent of the non-printable cases in Manhattan. This
has been attributed to the preference given to fingerprintable
cases when the workload is heavy and the limitatiocn of interviews
to city residents charged with fourteen 'specific crimes%7 Data
are not available on the percentage of eligible non-printables
which receives an interview.

The theory which underlies the low preference given to and
the limited coverage of non-printables is_that many of the defend-
ants in less serious cases will be paroled without a recommendztion,.
will post bail, or will have the case disposed of at arraignnent.
This theory may not be valid. Although Qata are not available

on the rates at which non-printable defendants are remanded to

These crimes are: petty larceny, shoplifting, assault, forgery,
menacling, driving impaired, resisting arrest, criminal trespass,
reckless endagerment, false alarm, glue sniffing, reckless
driving, criminal mischief, and interfering with arrest.
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detention, it hés been shown ébovc (p.éB) that non-felony
defendanﬁ%a account for the bulk of the risc¢ in admissions
to detention. One méy assume that significant numbers of these
defendants are charped with non-printable offenses such as petty
larceny, asszult, etc., and have been granted neither a summons
nor an ROR interview.

Therefore,'Veré recommends that a two-tiered procedure
for screening non-printable defendznts be adopted. First, the
Police Department (initially as an experiment in one precinct)
should conduct a summons intervicw in all non-printable cases,
with the exception of offenses which virﬁually never result in
pretrizl dentention (e.g. disorderly conduct). The police

sursions investigation form should be amended to include the

same guestions as the ROR interview sheet, including thosc

pertinent to Legal Aid elipibilitys

9 In cases in vhich the
defendant is not actually summonsecd, the form would be forwarded

to court for use at arraignment, and, in appropriate remandec

cases, as a guide for continued attempts at verification (sce

p.47 below). Such a procedure would eliminate the need fox

Officec of Protation interviews in all non-printable cases except

The term "non-Telony defendant™ is not synonymous with the term

"non-fingerprintable defendant." Hisdemeanors listed in §552 of the

Code of Criminal Procedure end certain offenses such as gembling

and prostitution are finperprintable ss are all felonies. All other
“misdemeanors and offenses are non-printable. For a partial listing,

see note 17 supra.

For a further discussion of Legal Aid eligibility interviews sec
p. 4 infra.
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those in which the defendant refuses ﬁo be interviewed by thz
police for summons purposes. Thus, the ROR Division could con-
centrate on interviewing Tingerprintable defendants and on
completing verifications both of its own cases and those unfinisned
by the police.

The second phase of the system would consist of post-zrralpront
interviews for all femanded defendants who haé not previously beon
interviewed by the police or the Office of Probation. If in the
long run the ROR Division interviews all printables and the Policc
Department most non-printables, there might only be a small necd
for this back-up system. However, it sﬁould be available for
intentionally excluded cascs which are remanded to pretrisl
detention in defiance of ﬁrobability(e.g. disorderly conduct) or
cases inadﬁertently left uninterviewed. Implementaticn of this
procedura should not await the proposed expéhsion of police
summons coverage., There is an immediate need for diverting
approyriate non-printable cases from pretrial detention and
this need should'bé met by a post-arraignment interview éystem
combined with the post-arraignment verification and bail reviei
processes outlined below (p.i7).

In Manﬁattan, defendants cou;d.be interviewed in the pens
behind the court room or they could be taken up to the third floor
ROR room. The former might be preferable in terms -of avelding &n
additional check-out and check-in by the Department of Correction

and avoiding a problem of providing escorts back to the ROR roon.
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(¢) 1Increasing the Percentage of Investigated Cases in

Which a Recommendation for Pre-trial Parole 1Is Made

The percentage of investigated cases in which recommendations

for pre-trial parole are made is set forth below in Table 10.

Table 10

Percentage of ROR Investipgations in Which Pretrial
Parcle was Recommended, Manhattan ROR Office,
January -~ September 1968,

ROR ROR No ROR
Investigation Recommendation % Recommend. p
Fingerprintable 23,460 8,554  36.5 14,906 63.5
Non-fingerprintable §,094 2,121 51.8 1,973 4g.2
Total 27,55h 10,675 38.7 16,897 61.3

Source: Office of Probatlion

Unfortunately one cannot evaluate the 38.7 percent rate of
recommendation without knowing the reasons why cases are not
recommended and statistics of this kind are not kept by the
Office of Probation. To overcome this difficulty, a sample of

interview sheets for non-recommended defendants was analyzed.
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Table 11

Reasons for a Non~-Pecommendation in 1,634
Cases Investigated by the Manhattan ROR
Office in September, 1968.

Reason Number %
1. Insufficient Points 6n Rating Scale T2 gy, 2
2., Sufficient Points but Incomplete
Verification Because 912 55,0
100.0
(a) Reference could not be yeached 328 36.0
{h) Reference has no phone 123 13.5
(c) Defendant unable to furnish reference
with a. phone 201 22.0
{d) EReference could not verilfy 57 €.3
(e} Otbher 203 22.2
g1z 100.0

These data are startling in several respects, A majority of
the defendants in non-recommended cases have, on the basis of
unverified information, sufficient ties to the community to
qualify for a favorable ROR recommendation. The three major
reasons given by the ROR investigators for non-completion of
verification, although overlapping, suggest that verifications
are not complete because (1) many references are not at home
at the time the ROR staff tries to reach them. During the day,
members of the defendant's family may be at work and during
the evening, employment references are not at work; (2) many
references do not have phones; and (3) many defendants who
score sufficient points on the basis of steady employment,
minimal prior record, and permanent address are unable to

furnish references because they live alone and fear giving an
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employment reference. in few cases do the investigators find
references contradicting the information given by the defendant
in the ROR interview.

Because of the limited time available to the ROR staflfl
to conduct its investigations in the pre-arraignment period,
second attemprts are rarely made torcontact a reference who
could not be reached with the initial phonec call. Nor are
street-zddress telephone dirsctories used as extenéively 2s
they might be to locate residents in the defendant's building
who might verifly information or bring members of the defendant's
family to the phone. In short, the percentage 6f investigated
ceses which leads to positive recomnendations for pretrial
parole would increase if more time were available in which
to verify facts elicited during ROR interviews. More time can
be made available in both the pre and post arraignment periods.

(1) Increasing the Time Available For Verification
in the Pre-Arraignment Period.

The time available for verification will increase upon
-implementation of a proposal, now under consideration, to
establish pre-arraignment processing centers throughout the

city?o The primary purpose of these facilities is to obviate

20. The first of these centers is tentatively scheduled to begin
operation in the Bronx in early 1969. Additional centers are
to be opened every two months thereaflter.
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the necessity of ci§ilian complainants and arresting officers
having to travel to remote boroughs when courts are‘not cpen
in the borough of arrest. For the night and veekend court
cases passing through the facility?l the ROR intervievw will
take place about an hour earlier in.the time pericd between
arrest and arraignment than at present. ROR investigators

at the pre-arraignment center will be able to continue the
process of verification during the time in which the defendant
is being‘transported to court, and in fingerprintable cases,
while the defendant is being fingerprintéd and photographed

as well%g

Verified facts can be telephoned to ROR investi-

gators in the court bullding who will update the interview

sheet. In finperprintable cases the task of up-dating will

be routine because ROR investigators at the Police Identification
Unit will, in all cases, have to fill in the data on the defendant's
previous criminal record. Vhere verifiéation is not completed

before the non-fingerprintable defendant leaves the pre-zrraignrment

center, the case will be flzgsed. The police officer escorting.

Cases to be arraigned in day court will fellow existing pre-
arraignment procedures. )

In March, 1969 the Police Identification Unit-: will be transferred
from Police lleadguarters at 2L0 Center Street to the first floor
of the Criminal Courts building at 100 Centre Street.
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the defendant after arrival at The coﬁrt buildingwill then
stop off at the BOR.invnstigation rooﬁ ﬁhere fhe additional
information received by telephone may be added to the inter-
view sheet.23

It has been argued that the ROR Division would be able
to complete a larger number of investigations 1if it were
relieved of the responsibility for conducting the Legal
Aid eligibility investipation. The Legal Aid Society prefers
to have an égency other than itself congduct the investipation
to avoid criticism from private attorneys that Lepal A1d
is handling defendants who are able to afford private counsel.
While such criticism could egually well be avoided by allow-
ing a representative of the Bar Association to inspect
eligibildty reports,Vera would, nevertheless, fGCOmmené that
the ROR Division retain this funétion for the following
reasons:

First, the ROR Division must gather virtually identiceal
data in cases ihvestizated for ROR eligibility.. A second
interview by Leral Aid would amount to wasteful duplication
in 50 percent of all cases (in Manhattan) (see Table 2, . 23).
To the extent that ROR coverase increases ﬁnder reconmenc-
ations made in this report, the percentage of dupiiﬁation

“would similarly increase.

The transfer of the Police Identification Tnit to 100 Centre Strect
will allow ereater coordination and flexibility between the two

halves of the 4 p.m. - 12 p.m. ROR shift, since both will then
be located in the same buildine.
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Second, interviews limited to determining Legal Aid
elipibility take about two minutes to comnlete. No
:attempts are made towverify a defendant's means of support
or his lack of assets. In most cases, eligibility is
elear and in the few marginal cases the difficulties of
verification would meske the attempt of doubtful utility.

In any event, if pollce summons investigations are conducted
in all non-fingerprintable cases and the questions relevant
to Legal Aid eligibility added to the summons interview
(see p. 36 above), the burden on the Office of Prohation
would be sharply reduced.

- Third, and most important, if elimibility interviews
were to be conducted bv Legsgal Aid, onec of two possible
procedures, both inefficient, would have to be adonted.

One viould be the reinstitution of "second calls" at arraien-
ment. VWhen a case is called the defendant declares himself
without couns2l. He is then interviewed and hiscase called a
second time.- The alternative would be to station Leral Aid
lavwyers along side of ROR investigators (in ROR intervieuiné
areas) and have them £ill out the elimibility sheet for
defendants not underpoing an ROR investimation. This procedure
would amount to replacing ROR investirators with members

of the bar -- & poor allocation of resources.



A final word on pre-arraignment investigations is
1n order. Even if no new programs vere under consideration,
more ROR investigations could be completed prior to arraiﬁn—-
ment. A%t the present time police officers, anxious to have
thelr prisonersAarraigned quickly, pressure the ROR investi-
gators. Because of the importance of the ROR investigation’
such pressures must be resisted. At this stage of the
crininal précess, the interest of the defendant in enhancine
his chances for pretrial parole must outweigh e ten minute
saving of pollice time.

(2) Continuins Verification Into the Post-Arralenment

. Period and Bail Reevaluation.

Because of the large number of defendants who would
apparently qualify for a positive ROR recommendation with
further attempts at verification, Vera conducted a three
day experiment in November 1968 to design a procedure by
which bail could be reevalued for defendants whbée community
ties could be verified after arraisnment. ROR interview
sheets were screened to identify appropriate -defendants,

and arraignment calendars vere checked to see if these
defendants had been remanded to detention. Tntensive

. efforts were made to complete verification in cases



in which adjournment dates did nof conflict with the
special Supreme Court bail review hearings established
for the experiment. OFf 108 cases investigated, pvositlive’
recommendations were developed on behalf of 10 defendants.
Of these, three were granted parole and ong a reduction
in bail.2"

This experiment was not intended to secure the rclease
of large numbers of defendants. The Manhattan Baill
Reevaluation Project conducted by Vera (June 1966 »Aup.léG?)
had already demonstrated that a significant reduction in the
detention population could be achieved through bail review.
During that fourtecn month period 653 defendants, 61 percent
of the 1,070 persons reéommended, secured post-arraignment
release on reduced ball or recognizance. A statistical
analysis of the-program démonétrated a reduction of 73
persons in the average dally number of male fel&ny defendants
awalting Suprene Court action in Manhattan?s

The three day experiment in November 1968 was intended

to test the feasibillty of engrafting ball rsevaluation onto

existing ROR procedures. Defendants ﬁere not,reinterviewed
In 211 four cases in which a change in ball conditions was effected,
the Assistant District Attorney agreed to the change. 1In the re-
malining six, the ADA opposed any change and the application was
denied by the court.
See, Lenihan, "liecasuring the Lffect of a Bail Reform: The Manhattan-
Bail Reevaluation Proiect,” on file at the Vera Institute of Justice.
Althoush the Project includsd misdemeanor and female defendeants, thc
statistical analysis was limited to male felony defendants because

of the difficulties in obtaining accurate data on release rates in
the other two categories, :
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as they had been during the Manhattan-Bail Reevaluation
Project. The only source of information-to-be~verified
was the original ROR interview sheet, a document not pre-
pared by the ROR staffl with the expectation of re-use
by other investigators. As a result several difficulties
vere experienced in tryiné to re-use the interview sheetb
such as 1llegible wfiting, incomplete point counts, cryptic
abbreviations, and omitted items of information. In addition
because of insufficient clerical help, the ROR staffl had
not recordec arralgnment dispositions on the interview sheets,
thus necessitating a time-consuming calendar search by
Vera to identify approprieste cases for continued atteﬁpts.at
verification.

Nevertheless, the ball review procedure developed by
Vera and outlined below (with appropriate modifications)
could be appended to established procedures used by the
Ooffice of Probation, and would result in the releases of an
estimated additional 700 to 1,000 prisoners per year on a
city-uide basis. This estimate 1is probably conservative in
view of the fact that the Manhattan Bail Reevaluation Project
secured the release of 653 defendants during a fourteen
month perioq in Manhattan alone. The impact of sucﬁ a

- program on the size of the detentlion population would depend
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not simply on the number of persons released, but on the
number of days each released prisonsr would have spent in
detention. Since the average length of detention now
exceeds 30 days, the cumulative impact of releasing only
one additional prisdner per day would lower the average
daily detention population by 30 peréons. Four releases
would yield a 120 prisoner reduction. If a person released
vere charged with a felony which ultimately reéches the
jurisidiction of the Supreme Court, his release after bail
review {(assuming he would not otherwlse have been able to
post bail), would save over 140 days of detention?G The

daily release of one such defendant would lover the average

‘daily detention population by 140 prisoners,

Quiline of & Continuing Veriflication Procedure

1. Cases interviewed in the pre-arralignment period

in which the defendant has sufficient points to gualify
for a recormendation, but in which verification has not
béen completed because of an Inability to contact a
reference, would be stamped with the legend "Verification
to'be Continued." All post-arraignment intervieuws

would be stamped in the same mannary,

26, See Table 13, infra v. €8,
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2. When a defendant with an.incomplete verification

is remanded to the custody of the Department of Correction
after arraignment, an ROR representative stationed in

the arraignment part or in the post-arraignment interview
area would dispatch a copy of the defendant's volice suErOnS
6r ROE interview sheet to the other ROR investigators.

3. One or more ROR investipators would be charged

with the responsibility of contacting references.for
remanded cases. At a minimum, night phone calls woﬁld

be made on behalf of those oripinally intervieved

during the day and daytime calls for those handled at
"night, To facllitate such an operation, the original
interyiewer would record, next to the name of the
reference, the hours when the reference is likely to

be at homerr at worﬁ. if a reference could not be
reached by phone during the 24 hours after arraisnment,

a postecard would be sent to the reference asking hin

to call a special telephone number set aside for in-
coming calls. An alphabeticai file of such references,
containing cross references to ﬁhe case, would be kept

by the in~call phone so that the staff man answerinem

such calls would be able to ask the approprilate guestions.
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49,
4, When verification is completed for a particular
case, an application for bail review would be made
at the next regular session of the motion part of

Supreme Court.27

The ROR representative would
discuss each case prior to the hearing with the
Legal Aid and District Attorney representatives who
are normally assigned to that part. The presence
of the defendant weould not be required.
2. Creation of New Forms of Conditional Release
The bail reevaluation procedure outlined above would not
end the unavailability of pretrial release without money bail
for defendants who are unable to supply references, those who
do not meet existing criteria for release on recognizance or
those recommended for pretrial parole but denied it. To enable
these defendants to obtain their freedom prior to trial, Vera
would make two recommendations; first, the initiation of a
program of releasing defendants in the informal custody of
third parties; second, the adoption of legislation authorizing

new and more complex non-financial conditions of release.

The recommendation that bail review applications be presented in
Supreme Court rather than Criminal Court is based on findings of
The Manhattan Bail Reevaluation Project that (a) Criminal Court
judges are reluctant to alter the bail conditions set at arraign-
ment by brother judges of the Criminal Court and (b) that the
less hurried atmosphere of Supreme Court is more conducive to
deliberation and allows for greater consultation on recommenda-
tions with the District Attorney., During the project Vera
recommendations for changes in bail conditions were accepted in
Criminal Court in only 27 percent of the cases. In Supreme
Court, recommendations were accepted in 48 percent of the cases.
Moreover, the higher rate in Supreme Court was among defendants
who were within the jurisdiction of Supreme Court (hence, charged
with more serious crimes) or defendants who had already been
denied parole or reduced bail in a Criminal Court bail review
application.
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(a) Informal Third-FParty Supervision of ReleasedDefendeante

During the course of the Manhattan Rail Reevaluation Project,
Vera found more than fifty organizations in KNew York City --
including anti-poverty agencies, churches, labor unions, andé
settlement houses -- who viere willing to supervise the pre-trial
release of selected defendants. - A

A typical case was as follows: A nineteen year old youth-
was charged with receiving stolen property -~ a palr of shoes
khaving been found in his possession. The boy had recently ccme
to New York from a southern state. He vias employed on Long
Islané for his first few weeks. When arrested he was supportihg
himself as a shoeshine boy in the Port Authority Bus Terminal:
‘Although the charge was a misdemeanor and the youth had no
record, he was not released on his own recognizance. Insteag,
bail was set at $50; a nominal amount, but sufficient to result
in de%ention‘fof a person with no fuﬁds and no friends in the
city. This defendant had not been recommended for ROR because
he had no local references and had becn living by ﬁiﬁself in &
hotel for transients. However, on review, Vera was able to
recommend prefrial release by arranging, as a condition in lieu
of bail, for a social worker from a poverty agency to geep in
contact with the accused until his next court appearance. Thel

court accepted this condition and the youth was released.



51.

The respohsibility for devéloping a current list of
potential sponsors for released defendants should be assumed
by the Office of Pr&bation in cooperation with The Human
Resources Administration and other agencies. 1In any specific
case, where the defendant is deniled parole ‘at arraignment and
cannét realistically be expected to post ball, the defense
counsel {w.ually Legal Aid) should request release under the
supervision of one of the sponsors suggested by thg Office

of Probztion.

(5)_ Legislating New Non-Financial Conditions of Release
Informal supervision by volunteers would not be an accept-
able condition of release in many cases. Legislation is re~
qu;red which creates additional alternatives to money bail and
personal recognizance. An existing example of such legislation
is the Federal B&il Reform Act of 1965 which auﬁhorizes release
on recognizance with one or more additional conditions such as
placing the defendant in the custody of a designated person or
organization; restricting his travel, association, or place of
- abode; or requiring night-time return to detention.28

The conditional release order formulated by the United

States Court of Appeals for the D.C. Circult in the recent case

of Ball v. United States, (no. 21,963) illustrates the kind

26. 18 U.S.C. §3146 added by P.L. £9-465, June 22, 1966,
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of failor made conditions which Ean be drafted and the
intelligent placing of this responsibility on defcnse éounsel.
The defendant was held in custody for six months, on $5,000 cash
bond, while awvaiting trial on charges of rape, robbery and
sodony. The defendant had a record of arrest for homicide,
disorderly conduct and juvenile offenses, no felony convictions,
and some community ties. On June 26, 1968, the appeals court
agreed to consider non-financial release but indicated that

the serious penalties involved required more than minimal
conditions of release to reasonably assure éppearance. Defensg
counsel was reguested to submit a proposed order incorporating
conditions involving daytire rclease, third parcy supervision;
securing employment, depositing part of fubture earnings as
security, and reporting perio&ically to the court and the United
States Attorney. On July 12, 1968, the court ordered Ball’

_ released on personal recognlzance on the following conditions:
1. Tnitially, he shall be released from the jail from 9 to 5
to report to the offices of the Offender Rehabilitation Proiect
%131 14th Street,N.VW., Room 810, to obtain aid in seekine employ-
ment, and to maﬁe and keep job interviews. On eath subseguent
day he shall be released from jail only between the hours of

9 to 5, until his attorney notifies the Chief Judre of the
District Cour:t that he has in fact obtalned regular employment.
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Upon the representation of counsel that appellant
Ball has obtained regular employment, he shall be re-
leased from jail on a full-time basis on the following
conditions:

(1) He shall appear in the District Court when
required to do so and not depart the jurlsdiction of
the District Court without leave of Court.

(2) He shall reside with his famlly at 3339 - 17th
Street, N.¥W., Washington, D. C., and notify the Court
of any change of address. '

(3) He shall be a party to the followinp arrange-
ments among him, Mr., Douglas Lindsey, Roving Leader,
Department of Recreation, and the Court:

_ {(a) He shzll report once a week to Mr. Dourlas
Lindsey, 3149~ 16th Street, N. V.
3. Facilitating the Posting of Bail

(a2) Direct Access to Telephones for Detained Defendants

After arraignment defendants_femanded to the custoly of
the Department of Correction ére pgrmitted to make one free
telephone call from the couft detention vens. Data are not
available on the percentage of persons who actually make or
complete such a call. After admission to a deteﬁtion
institution, those who have not comﬁleted a call are given
a choice between havine a Correction's Officer make a telephone

call for them or receiving a free stamped envelope.



For those who are unable to complete the inltial
call from the court detention pens, the subsequent alter-
natives are much less effective in enhancing a defendant's
‘ability to raise bail than a call made in-person would
be, During the course of the_Manhattan Ba2il Reevaluation
Project (August 1966 - December 1967), Vera found that
. defendants who were permitted to make uﬁlimited in-person
calls from the Manhattan House of Detention were twice as
likely to be bailed out as those whose communications were
restricted by normal procedures?g

During the first six months of the Telephoné Froject,
22 percent of the 1,911 defendants who used the phone vere
‘then atle to_raise bail. In order to isolate the Influence
of the telephone calls, a controlléd experiment was then
conducted. A group of defendants, who had ball of $2,000 or
less and who had been detainéd for ten days or 1less, was
randomly divided into two subgroups. The first was permltted
to make phone calls immediately, as was the normal practice
during the Telephone Project.' The second group was denied
access to the phone for one week. . During the first weel,
25.4 percent of those permitted to use the phone were able
to ralse ball, while oniy 12.5 perceﬁt of those denied phone

29. See Lenihan, !"The Effect of Telephone Communicatlion on Release Trom
a Detention Prison”, on file at the Vera Institute of Justice.



calls were able to ralse bail. After the first weeX, the
restrictlion was 1lifted from the second group and éhe
remalining persons in both grouns were permitted to use the
phone. During the second week, 6 percent of those remaining
in the first group were bailed out. Of those remaining in
_the second group, 24 percent were bailed out -- a rate com-
parable to that achieved by the first group durlng the first
week, By the end of the second week 33 percent of the zfoup
with continuous access to the phone- had been bailed out,
compared with 28 percent of those with limited accéss to

the phone. The experiment not only demonstrated the value of
unlimted phone calls, but the importance of early calls as
well, _

The risk that prisonefs ﬁould use the phone to intimidate
witnesses or arrange for the destruction of undiscovered
evidence proved to be virtually non-existent. 1In only one
case during the entire project was it necessary for Vera
to activate the cut-off button which had been provided on
the phone used to monitor prisconers' Ealls.

On the basis of the Telephone Project, Vera recommends

the installation of pay phones on all floors of all detention
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instituticnz to be accessible, without limlt, to all
pfisoners, peven days a week, from 7 A.M. to midnight..
(During the experiment only one phone was used, filve days
a week, from 10:00 A.M. to 5:00 P.M.) Free calls should
be made avallable té indigents. The calls might be
monitored on a spot basis through a switchboard connected
to all outgoing 1ine§. Prisoners should be provided with
bi-lingual printed matter describing where, wvhen, and how
to post bail which could be read to families or frlends.
Requests to make phone calls would be made in writing
stating the number to be called, the party sought, and the
purpose of the call. Preference should be given to calls
made for the purpose of ralsing bail, but other calls for
legitimate purposes, such as securing clean clothes and
toilet artiecles or ordering financlal or family affairs,
~ should be permitted.
(b) Other Methods For Facilitating The Posting of Bail
In addition to providing detalned defendants with un-
limited, direct access to a telephone, there are .several
additional procedural changes which would enhance a defendant's

rability to post baill.



57.

First, after baill is set at arralgnment, the bridgeman
or other court officer, should, in a voice which can be
heard throughout the courtroom, announce the amount of
ball which has been set and ask, "Is there someone in the
courtroom prepared to post bail on behalf of defendant X?"
At the present time persons so prepared occaslionally do not
hear the amount of bail set or are not able to reach the
bench before the defendant 1s taken back to the‘detention
pens, thus necessitating a trip to the House of Detention
both for the defendant and for the person posting baill.

Second, when a person attempt; to post bail.on behalf
of another at a house of detention, and wishes to have the
‘money returned to himself rather than to the defendant,
he is sent té_find a notary for thé witnessing of his
signature. The difficulty in-finding a notary at certain
hours leaves the person with a choice between letting the
defendant sit iIn jall for an extra night or posting the
money in the name of the defendant to whom'the money would
then be returned. In cases in which cash ball 1s deposited,
there is no -statutory requirement of notarization, and a

Correctlion Officer should be empowered to witness the
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signature, For cases in which a éurety bond is posted,
there should be a notary public at all houses of detention
after the closing time of notary offices in the viliecinity
of the house of detention. '

Third, a brochure should be prepared by the Department
of Correction or other approprilate agency and made avail-
able in court which would explain: (a) where bail could
be posted; 1t would explain that & trip to the detention
institution by a person posting bail for a detalned defeﬁdant
1s always necessary, even where the money is actually
deposited in court;aD (b) how to reach all detention
institutions by pubdblic transportation; (c) what a bondsman
is, when he is needed, how much he éharges, where and when
he is avallable, and what documents should be brought to

him,

30. A person posting bail in court on behalf of a defendant in detention
must go to the clerk's office to obtain a Discharge Piece. This
document must be signed by the judge and taven to the House of

Detention.



59.

B. Decreasing the Length of Pretrial Detention

The average length of pretrial detention has been
increasing steadily from 18.5 days in 1965, to 22.2 days
in 1966, to 26.5 days in 1967, to approximately 30.1 days
at the present time.31 These figures understate the length
of detention for persons who do not obtaln release at any
time prior to trial, because within the averagevare sub-
stantial numbers of cases in which bail was posted shortly
- after admission to detention.32 While data are not available
on the duration of custody of all defendants detained for
the entire pretrial period, it is known that on August 1,
1968 the average detained defendant in the jurisdiction of
the Supreme Court had already spent over 140 days in jai1.33 )
The causes of the continual increase in the length
of time necessary to dispose of a case are complex. The
most serious problems, the inefficieney in scheduling cases,
the misallocation of Judicial manpowef, and the dilatory
tactics practices by defense counsel, all of which produce
continuous adjournﬁents, can only be described 1n ihis
report. A separate report detalling a program of reform

in these areas will be sepirately submitted to the City

within six weeks of the date of this report.

31. See pages18 and20 supra.

32. The percentage of those detained who post bail within
one week is probably in excess of 10 percent. See
discussion of Vera Telephone Project. supra p.5H4.

33. See Table 13 infra p. 68.
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Adjournments are both a causq.and a symptom of
the delays ané backlégs in the courté. Some adjournments
are ob&iously necessary. A defendant may require:time to
_obtain counsel or to prepareAa defense, or the prqsecution
may request a medical examination of the defendant or
require time to analyze evidence. But these adjournmenés
constitute a small percentage of the total. DMost adjourn-
ments are caused either by inefficiency in the judicial
system, tactical maneuvering, or unforeseen intervening
factors.

Inefficiency causes adjournments when a case which
is ready for action cannot be reached because of an
unrealistidally large number of scheduled cases or an
inadequaﬁe number of avaiiable judges., It also causes
adjournmeﬁts when a party is not present because of
non-notification or improper initial schedﬁling. Tactical
maneuvering produces adjournments when attorneys continually
try to avold certain judges and Assistant District Attorneys.

Moreover, privaté attorneys are often paid for each cou}t
appearance and therefore have little incentive to diSposé
of cases. They often adjourn cases because they have nof
been pald or because drawing out_céses will inure to the
benefit of the defendant as witnesses disappéar, memories
fade and the prosecutor becomes more likely to agree to
plea reductions which would not otherwise be forthcoming.
Many cases are adjournea because between the scheduling and

arrival of a date of appearance, sicknessas, appearances 1n
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anothér court, or specilal éssignmenﬁsAof pélice officerg
prevent the attendance of a necessary pérty. With the
exception of the Calendar Control Prﬁject in the Bronx,
there is no procédufe available for rescheduling these
cases in advance of the previously scheduled court date,Bu
and the parties who do appear have wasted their time.

As a result of these factors, as much as 70 percent
of the Criminal Court caseload is adjourned each day, énd
more than 50 percent of the court's time is Spent handling
these adjournments. The excessive proportion of time which
judges spend on this administrative function leaves
insufficient time to deal with cases susceptible of
disposition.

" Because so many cascs appear on each daily calendar,
attorneys can obtaln an adjournment with or without the
consent of the judge. By avoiding the first call of the
calendar and appeafing oniy éftef a sufficient number of
cases have been "marked rcady," an attorney can feign readi-
ness for trial knowing that there is no judge available to

35
accomodate the case. Except for one experiment in Manhattan,

34 This project 1s being conducted by Vera for the Criminal
Justice Coordinating Council. . In the first 27 weeks of
operation, 907 cases were adjourned without unnecessary
court appearances by the parties or fruitless calendar
recitation by the judge. See Calendar Control Project:
Weekly and Cumulative Statistics, January 3, 1969 on file
at the Vera Institute of Justice.

35 Under the impetus of the Court Delay and Sentencing Committee
of the Criminal Justice Coordinating Councll, two "back-up"
parts vere added to the part 2A complex (the trial part for
misdemeanors) in Hovember 1968, Cases ready for trial are
calendared into the back-up parts with no more than seven
cases a day scheduled to be heard by one judge. Adjournmants
are only obtainable under extraordinary circumstances. such as
111ness or death of a necessary party.
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there are no real.“trial pérts" wheré a reélistic number of
cases ére scheduled and certain to be héard. Instead,
cases are generally adjourned to the "calendar parts"
whose staggering caseload destroys all pressure on an
attorney to be ready for hearling or trlal.
Thus, in order to combat the endless succession.
of adjournments, scheduling technigues must be improved,
and advance re-scheduling procedures adopted. Judge
shopping must be curbed and_sanctions imposed on attorneys
who appear late or unready without reasonable Justification.
No such sanctions can be instituted, however, until judges'
time is reallocated to dealing with cases which are, or
are supposed to be, ready for hearing, motion, or trial.
“While the overall program for decreasing court
delays is to be separately submitted, there are three areas
of reform which can be outlined at the pre;ent time.

1. Advance.Plea Bargaining.

Most cases in which there is a conviction are
disposed of by gullty plea. At the present time Assistant
District Attorneys are so rushed that defense attorneys .
have little time to discuss a case before 1t 1s called.

A hurried conference takes place before-the bench, wasting
the court's time and often producing undue pressure on the
defendant to "take a plea". If the defense attorney believes
that the presiding Judge 1s harsh,.he will attempt to secure
an adﬁournment and present his case before a different Judge

at a later date.



‘Once again, an alternative system 1is re@uired,

and some of the necessary elements have been identified,
During the period of October 7 to.ﬁovember 22, 1968 a
special conference Pért'was convened in Brooklyn Criminal
Court in an attempt to clear up the backlog of casés.
Of 1,255 cases appearing on the experiméntal calendar
durihg the seven weeks, 541 cases or 43% of the total
were brought to final disposition. An additional 211
cases (17%) were waived to the grand jury, transferred
to the Supreme Court or sent to a hearing part.36

The ingredients of expgdited dispositions
includéd, first and foremost, an'atmOSphere-conducive to
the offering and acceptance of pleas. The Legal Aid
attorneys and ADAs were briefed in advance on the operation
of the special part. Second, the sentence was agreed on 1in
advance of the entry of the guilty plea, eliminating the

incentive on the part of the defense attorney to adjourn

_ the case and walt for a less severe Judge. It should be

36 These statisties, compiled by Vera, differ from those
compiled by the Rings County District Attorney's Office,
because Vera consolidated cases arisling out of the same
facts and circumstances.. Thus, a case involving a
weapon, grand larceny of an automobile, an unregistered
vehicle, improper plates, ete., which might appear as
six different calendar numbers would be counted as -one
case. If the disposition was two pleas of gullty and
four dismissals, the Vera count would be one case
disposed of by one plea of gullty since the disposlition
of the case was by plea. If the case had been adjourned,
it would be one case, one adjournment. An lInstance of
two separate arrests of the same defendant was counted
as two cases.

63.
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" noted that final disposition of cases was dependent upon

the judge's acceptance of the sentence worked out by

Legal Aid and the ADA. The number of gullty pleas declined
during the final three weeks of the experiment when a Judge,
less willing to accept such negotlated sentences, was sitting.
- Nevertheless, the concept of advance agreement on plea and
sentence is sound and should become a matter of standard
practice. One additional ingredient -- the deveiopment of
social history information on the defendant ~-- could reduce
conflicts between the judge and the parties to the negotiated
plea. Such information would provide a ratlonal basis for
supporting the sentence recommendaﬁions, and, as 1s belng
demonstrated by the Bronx Sentencing Project, can Ee complled |
within a brief period of time.37

2. Decreasing the Length of Time Between Conviction
and Sentence.

The seventy percent increase in detention cases
avalting trial or pretrial action,38 has not been matched in
- cases awaiting sentence. The following table shows that
duripg the course of 1968 there has been an lnecrease of
14.7 percent in the number of persons in detention who are

avaiting sentence in Criminal Court and a 21.2 percent

increase 1in Supreme Court.

37 . The Bronx Sentencing Project, being conducted by Vera
for- the Criminal Justice Coordinating Council, is pro-
- viding concise, objective social histories and updated
eriminal records within one week and in many cases,
within a few hours.

38 See supra p.15.
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Table 12

Average Number of Males Avaiting Sentence for Selected
Months in 1968

Month Criminal Court Supreme Court
January 327 695
July 384 , 626
November 375 842

Source: Department of Correction

There 1is at 1eést one readily implemented pro-
cedural change which could have a significant impact on
the number of détained persons awalting sentence. At the
present time, Criminal Court detention cases may be adjourned
for a maximum of ten days, exclusive of weekends and legal
holidays, for presentence investigations. Such investi-
gatigns may consist of obtaining a criminal record and a
social history or only the former.qo In cases in which
only the criminal record is obtained, the total time needed
to take fingerprints, transport them, search pollece records,
and send the report back to court is a maximum of seven days,’
weekends included.gl Since the average duration of such
adjournments is thirteen days (in the Bronx), many defendants

are spending an extra week in detention unnecessarily 1f

they are not subsequently sentenced to a,prison term.

39- Sec. U5, New York City Criminal Court Act (McKinney s 29A
Part 3 (1963)

40 Comvare CCP§943 with Rule 11 of Criminal. Court Act and
proposed CPL § 200.10 with CPL § 200.20.

41 See memorandum of Thomas Chittenden, Director of Bronx
8entencing Project, to the Hon. Edward R. Dudley, :
August 21, 1968, on file at the Vera Institute of Justice.
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Assuming a constant flow, halving the length of adjourn-

‘ments would correspondinglj halve the number of persons

‘ in detention in these cases.

Therefore, 1t 1s recommended to the Appellate

Division, First and Second Departments, thaf Rule 11 of the

New York City Criminal Court Act can be amended to'add the

followling paragraph.

Upon conviction or a plea of gullty in cases

in which the defendant is remanded to custody,

an adjournment for the purpose of conductling a
presentence investigation which is limited to

the taking of fingerprints and the securing of
information as to the defendant's previous

criminal record shall not exceed five days,
exclusive of Saturdays, Sundays, and legal holldays.

3. Imposing Absolute Limlts on the Length of
Pretrial Detentlon.

Neilther the existing Code of Criminal Procedure

nor the Proposed New York Criminal Procedure Law adquately
2

safeguard the constitutional right to a speedy trial.

42

The existing guarantee of the right to a speedy trial (CCP
sec. 8(1) does not contain readlly enforceable rights.

The law deals only with indictable offenses (CCP secs.
667-669) and provides that a defendant must be indicted

at the next "term" of court, an anachronism of clrcuit
riding days which the ABA has criticized for resulting

.An Ya lack of uniformity throughout a jurisdiction” and

difficulty for defendants and counsel to understand.

(See, Standards Relating to Speedy Trial, Tentative Draft,
American Bar Association Project on Minimum Standards for
Criminal Justice, May 1967, at 14, hereinafter cited as
TABA-Speedy Trial."). A defendant under indictment must

be brought to trial at the next term of the court. If
these vague time limits are not observed, the court may
dismiss the indictment, release the defendant on recog-
nizance or bail, and only upon application ©f the defendant.
The proposed law contalns a recapltulation of the right to
a speedy trial (CPL sec. 15.20), but contains only one
specific time limit--a right to grand jury action with b5
days after being held for grand jury action. {CPL sec. 95.80).
The only other protection is a right to a dismissal of an
indictment, upon motion, on the general ground that the
defendant has been denied the right to a speedy trilal.

‘(Sec. 105.40 (1)(g).) No elaboration'is provided.



Many Jjurisdictions have enacted 1egislétion which specifies
the maximum permissible period of tiﬁe from arrest or
arraignment to trial. If a defendant is not brought
to trial withinlstatutory ﬁime 1imits ranging from 75
days to six months, he 1s entitled touan apsbluté
dismissal or to release without béil. . Legislation
of this nature has been recommendéd by the President’'s
Crime Commigsion and the American Bar Association.u

Table 13 below shows that on August 1, 1968 the
average length of custody for detalned persons awaitihg
action-in-Supreme Court was 4.7 months. The median length
of detention was 5.6 months. A total of 643 defendants
{(22.0%2) had been in detentidn over six months and 75

defendants (2.7%) for over a year.

43 Cal. Pen. Code, sec. 1382 (fifteén days from the time
a defendant is "held to answer" until a criminal
information must be filed: 60 days from the filing to
trial); TI11l. Rev. Stat. c. 38, sec. 103-5(a) (1965)
{120 days from arrest to trial). Iowa Code Ann. secs.
795.1, 795.2, (Supp. 1966) thirty days from the time
the defendant is held to answer untll indictment;

60 days from indictment to trial). Mass. Ann. Laws,
¢.277, sec. 72 (1956) (six months from imprisonment
or bail until trial).

L4 See, President's Commission on Law Enforcement and The
Administration of Justice, The Challenge of Crime 1in
a Free Society 155 (1967). (4 mo. for felony
defendants ). ABA Speedy Trial 14.

67.
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In the interests of fundamental justice as well as in the
interests of relieving the overcrowding of detention institu-
tions, Vera recommends that the Mayor include as part of his
legislative program, legislation which would:

1. Limit pretrial detention to two months for non-
indictable offenses (most misdemeanors and offenses) and four
months for indictable offenses. Upon the expiration of such
period the defendant would be entitled to release without bail.45

2. Limit the period of time between arrest and trial to
three months for non-indictable offenses and six months for
indictable offenses. Upon the expiration of such period the
defendant would be entitled to an absolute dismissal.46

3. Exclude from the computation of time elapsed all
"necessary delays” such as adjournments requested>by the
defendant.47

4. Assure the.effectiveness of newly created rights and
remedies by not making the commencement of the running of

statutory time periods contingent upon a demand by the defendant.48

45 See, ABA-Speedy Trial, Sec. 4.2.

46 Ibid. Sec. 4.1,
47 Tbid. Sec. 2.3.

48 1Ibid. Sec. 2.2, The ABA sides with the view taken by the
minority of appellate courts and adopts the reasoning of
Note, 57 Colum. L. Rev. 846, 853 (1957), "A strong minority,
however, rejects the "demand doctrine" and requires only a
motion to dismiss filed before trial. These Courts place
the duty of procuring prompt trial upon the state, attri-
buting significance to the fact that only the state is
empowered to bring the charge to trial, Foreing defendant
to press for speedy trial would, according to this view,
enable the state to do nothing until defendant acts, and
then, if he acts too late, to claim waiver.




