Tailoring criminal fines to the !
financial means of the offender

/555"

American judges lack experience with taking financial means into account when

imposing monetary sanctions. The “day-fine” system, which is used in several

Western European countries, can serve as a useful model and will soon be tested in the

United States.

by Sally T. Hillsman and Judith A, Greene

an ecause dissatisfaction with pres-
ent sentencing options is wide-
spread, and jail and prison ovet-
Ao crowding is acute, the use of
fines as criminal sanctions is once again
attracting the auendon of American
judges and other policymakers. Recent
surveys in state trial courts show that
American judges who handle criminal
cases generally view fining positively
and use fines more frequently than is
commonly recognized.! But they, and
other criminal justice practitioners, iden-
tify two major impediments to improv-
ing the usefulness of the fine as a sanc-
vion: the assumption that poor olfenders
cannot pay fines and the belief that fines
allow more aflluent offenders to buy
their way out of punitive sentences.
However, nearly a decade of empirical
research on courts’ experiences with fines
indicates that problems in their admin-
istration and collection are not inevit-
able. Because they are very closely tied 1o
the principles (or lack of principles)
guiding [ine use by American courts,
these problems can often be remedied by
changes in court policy and procedure.?

Since 1980, researchersat the Vera Insti-
tute of Justice, in conjunction with col-
leagues at the Insutute for Court Man-
agement of the National Center {or State
Courts and the University of Connecti-
cut, have been examining courts' expe-
riences with criminal [ine sentences in
both the United States and Western Eur-
ope.! These studies have documenied the
lile-explored phenomenon that fines
are~-and have been [or some time--an
important senlencing tool in American
criminal courts. But they also have shown
that fine use is highly variable across

American courts and that few judges in
this country use the fine as a sole sentence
if the olfender has a prior record and the
ofiense is moderately serious. This is in
sharp contrast (@ sentencing practices in
some Western European criminal justice
systerns where the [ine is widely used asa
sole penalty for recidivist offenders and
where, as a matter of policy, lines are
imposed as the major aliernative to short
terms of imprisonment,

Making fines more useful

To make {ines usable as punishment in
more criminal cases, American judges,
prosecutors and other policymakers indi-
cate they need better ways 1o set [ine
amounts. Those ways should provide
amounts that are not only proportionate

Day-line systerms wara
initially proposed by
Scandinavian criminol-
ogists; the first system
was imple-
mented in Fin-
Iandin 1821, foi-
fowed by Swed-
en, Denmark,
Wast Germany
and Austria.
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to the gravity of the offense and consist-
ent agoss offenders convicted of similar
crimes, butare also linancially equitable.
Currently, courts throughout the United
States tend to impose fine amounts that
are well below statutory limits. This is
despite the efforts of many state legisla-
tures to increase statutory fine maxima in
order to make punitive [ines available to
judges seeking ways 10 impaose sanctions
against better-off offenders. The narrow
range of actual fine amounts comes about
because the retributive trend in American
sentencing policy focuses judges primar-
ily on the severity of the crime in deter-
mining the sentence. In considering
whether to impose fines, judges {ind their
choices as to fine amounts constrained
by a tendency {or American courts 10 set-
tle for “aarif{”’ systems {fixed amounts set
{or specific offenses). These systems tend
to depress fine amounts, causing them o
cluster near the botiom of the permissibie
range and limiting the fine's uselulness
as a punishment.

The 1arifl systems common o many
American caurts are based upon informal
understandings that fixed fine amounts
will be imposed on all defendants con-
victed of a particular aime. Because Amer-
ican judges generally appear to equate
equity with consistency, our research indi-
cates that they typically set [ine amounts
with an eye to the lowest common eco-
nomic denominator of offenders coming
belore the court. Fixed-fine systems, there-
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fore, }irnit the sentencer’s ability o adjust
the fine amount to an individual offend-
er's means as well as o crime severity. Asa
result, the range of cases in which fines
are used as a sole sanction is restricted in
most American courts to the less serious
crimes or 1o first offenders.

Arnerican Judges acknowledge a lack
of experience with 1aking means into
account so as L0 iMmpOse Moneiary sanc-
tons that systematically provide both
proportionality and equity in senienc-
ing. Western European aiminal justice
systems, however, provide important and
increasingly well-studied experiences
with different approaches to fining that
are highly relevant o improving the use-
fulness of fines in American criminal
courts. As a matter ol public policy,
courts in Sweden, West Germany and
England (among others) have moved
toward fines as the sentence of choice in
most criminal cases (including non-
trivial ones) and as their major alterna-
tive 1o imprisonment.* In West Germany,
for example, alter judges were encour
aged by changes in legislation to limit
their use of short-term imprisontent (six
months or less), the number of such sent-
ences decreased from over 113,000 (20 per
cent of the total) 1o under 11,000 (1.8 per
cent) without any increase in the fre-
quency of longer sentences of imprison-
ment. Instead, the propartion of fine-
alone sentences increased from 63 per
cent of the total 1o over 80 per cent with
no increase in collection problems.¢ To
implement sentencing policies that rely
heavily on monetary penaltes, several
Western European criminal justice sys-
tems have developed principles and prac-
tices for imposing means-based {ines with
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a success that has atracted the attention
of American judges and legal scholars.

Day-fine systems

Most notable are the experiences of some
European courts with what are referred
1o as "day-fine systems” because the fine
amount is linked to an offender’s daily
income. Day-line systems were initially
proposed by Scandinavian criminolo-
gists; the first system was implemented
in Finland in 1921, followed by Sweden,
Denmark, West Germany and Austria,
Despite procedural variation, all day-
fine sysiems are designed to produce
monetary punishments that are propor-
tionate to the gravity of the offenses, but
equivalent in punitive impact for offend-
ers with different financial resources.

In practice, the judge using a day-fine
approach [irst sentences an offender toa
certain number of fine units (e.g., 10, 50,
125 units) which reflects the degree of
punishment the judge deems approp-
riate for the offense, To help ensure that
decisions as to the number of {ine units
are systematic and consistent (within a
judge’s own sentencing activities and
across a given court), the judges using
day fines have tended 1o develop flexible,
written guidelines. After determining
the appropriate number of fine units,
the judge calculates the monetary value
of each unit according to the means of
the particular offender being sentenced.
To do so, the judge uses information
routinely available {rom the police, the
court, probation or the defendant {often
the latter). In Sweden, for example, the
process is guided by a uniform method
of calculating ability to pay which has
been promuigated by the Prosecutor
General's Office. Through this two-step
sentencing process, the total monetary
penalty the judge imposes—the degree
of punishment—is in proportion to the
offense’s seriousness but, at the same
time, should cause an equivalent level of
economic burden across olfenders who
have different means.?

When European courts began using
day-fine systems, fine amounts rose sig-
nilicantily, to reflect just punishment for
more alfluent offenders, and the fine's
uselulness as a sanction was broadened.
This 100k place, however, without in-
creasing default rates, imposing costly
demands on enforcement systems and
without inceasing re-offending.?

Adapting day-fines to U.S. courts
In response to increasing interest from
American judges and other policymak-
ers about approaches to means-based
fining and about the day-fine in partic-
ular, Vera Institute researchers and arim-
inal justice planners began to focus on
the need for a thoughtful adaptation of
the European day-line model toan Amer-
fcan court. In 1986, the Richmond
County Criminal Court (Staten Island,
New York) and the Richmond County
District Attorney's Office agreed to de-
sign a day-fine system for the court with
the assistance of the Vera Institute. The
goal was to replace the court’s cuirent
fixed-fine system with a method of set-
ting line amounts, @ilored 1o the court,
that would permit means, as well as
offense severity, to be taken into account.’
The planning process, supported by
the National Institute of Justice and the
German Marshall Fund of the United
States, began in the {all of 1986; an oper-
ational design to inuroduce day fines
into this first American court was com-
pleied at the end of 1987. It involved all
the judges and other key practitionersin
the Richmond jurisdiction, experienced
Vera Institute planners, European judges
and prosecutors who were experts in
operational day-fine systems and Ameri-
can legal scholars. As it progressed, it
drew the attention of a variety of poli-
cymakers, criminal justice practitioners
and researchers from around the country
who were interested in expanding the
repertoire of flexible, enforceable sanc-
tions available in American courts.'? In
mid-1988, the Richmond judges and
District Auomney's Olfice will begin sub-
stituting day fines for virtually all the
fixed fines now used by the court for
penal law offenses, and potentially as a
substitute for other sanctions as well.

Reform purposes

Introducing a sentencing system that ai-
lors the fine amount to an offender’s
means, as well as 1o the offense, should
increase the efficiency of collection and
enforcement efforts, thereby enhancing
the credibility of the sentence and widen-
ing its usefulness as a ariminal sanction.
There is substantial research evidence
supporting the notion that fines set more
closely to the means of the offender are
also more collectable.’! The opportunity
afforded by the experiment in the Rich-
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mond Criminal Court to test the effects of
such a reform on existing sentencing
practices in a typical American court has
broad implications [or a national audi-
ence of criminal justice practitioners and
policyrnakers who are interesied in devel-
oping effective sentencing options, in-
cluding those that might serve as alierma-
tives to some sentences of imprisonment.
Building appropriate sentencing op-
tions. The trend in sentencing policy in
the United States in recent years has been
toward increased emphasis on incapaci-
tation, deterrence and punishment.
Mandatory sentencing schemes, along
with other limitations on the discretion
of judges, have contributed to a growing
strain on our correctional resources. This
is especially so because both the public
and policymakers in the United States
have tended to view imprisonment not
only as the paramount means for the
effective punishment and deterrence of
crime, but also as virtually the only
means. While the heavy use ol jail sen-
tences in many American lower courts
reflects this general wrend, it is also
driven by a perceived scarcity of appro-
priate alternative punishments.
Probation resources, for example, tend
to be very scarce in lower courts and,
when they do exist, they are often over-
taxed so that the probation sentence
loses all credibility. Condidonal dis-
charges are nearly impossible for most
courts to monitor and, in addition, are
perceived as {ailing to deliver any puni-
uve sting. Newer sentencing options
which have emerged in recent years
under the banner of “aliernatives”-—
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restitution, community service, enhanced
probation and elecuronic monitoring--
are often difficult and/or expensive for
courts to supervise. Moreover, to ensure
program success, they often target nar-
row groups of oflenders.

in this context, the fine emerges as a
traditional seniencing device with the
potential to become a major punish-
ment option. ks advantages as a crimi-
nal sanction are well recognized:

¢ il is unmistakenly punitive in its
aim;

s it can deprive offenders of ill-gotten
gain;

e it is sufficiently flexible in its struc-
ture to permit adjusument to a level that
is both appropriate 1o the offender’s re-
sources and 10 the seriousness of the
offense;

e itisrelatively inexpensive toadmin-
ister, relying primarily on existing ad-
minisirative agencies and procedures;

o it can be {inancially self-sustaining
and provide revenue for related social
purposes such as viclim compensation;

o it does not further destroy the of{end-
er'’s ties to family and community; and

o it prevents the potentially criminal-
izing effects of removing offenders from
jobs and/or other conventional activi-
ties in the community and confining
them in idleness and the intimate crimi-
nal companionship of today's over-
cowded jails and prisons.

For the potential of the fine to be real-
ized, however, the structural limitations
of the typical American fixed-line sys-
tem must be overcome, The European
day fine is a device intended to do just
this by breaking the decision process
into two separate stages: onc takes the
offense into account (but not the offend-
er's means); the other takes means into
account (but not the offense). By doing
this, the day {ine can address directly the
major impediments to the fine's useful-
ness as a sole sanction in many American
courts. The poverty of some olfenders
can be taken into account even i the
offense is serious, and the affluence of
other oflenders can likewise be acknowl-

12. Greene, SucGEsTIONS FOR A Prorosen Day
FIne Pran For RicHMOND CoOUNTY (New York:
Vera Instituie of Justice, 1986).

13, Hillsman et al,, sugra n. 2, at 28; Cole et al.,
supran. 1.

14, These include, for example, assault, reckless
endangertent, robbery, grand larceny, criminal
possession of stolen property, possession of a con-
volled substance, forgery and fraud.

edged even if the oflense is not serious. A
primary purpose of the Richmond day-
fine project, therefore, is 1o test how
broadly judges will use the fine when
they are {reed from the constraints of a
fixed-line system.

Reducing reliance on jril sentences.
Legislative inidatives at both the swate
and federal levels o raise statutory fine
maxima are succeeding. This invites still
wider application of the fine io some
types of crimes, which now commonly
draw jail terms, and to offenders, who
now receive fines that are less punitive
than might be appropriate because
courts' tariff systems make it difficuli for
judges 10 increase the amount of their
fines without violaling the principle of
consistency (or uniformity)in sentencing.

European day-fine systems provide
several useful models for American courts
to explore new applications of the fine
sentence. The ballooning problem of
jail overcrowding in the United States
has put considerable pressure on arimi-
nal justice policymakers 1o search for
viable sentencing alternatives. This is
especially true for those petty offenders
who typically receive short terms of
incarceration for repeat criminal behav-
ior which, though presenting no great
danger to public salety, requires some
measure of credible punishment. The
European day-fine experience suggests
that with the intoduction of a structure
that can ensure both equity and effi-
ciency, judges could expand the role of
the fine as an aliernative penalty.

One approach 1o day-lines—as found
in West Germany--views substanual
fines as a replacement or “ransom” for
terms of incarceration. This model cre-
ates a somewhat different (though poten-
dally overlapping) set of implications
from an alternative view of the fine sent-
ence as "'economic jail,” as found in
Sweden. In the {irst model, for example,
the {ine would be Ielt as a substantial
sting in order to approach balance with
the tangible punitive weight of jail; in
the second approach, however, a rela-
tively milder measure of economic dep-
rivation might suffice, but it would have
to be sustained for a period of time
determined at sentencing.?

A central purpose of the Richmond
project is to develop a day-fine structure
thal is suited 1o this American court, but
which helps judges position fines in

relation to offense severity in a way that
enables them to use fine sentences as an
alternative 1o some current jail sentences.

The Richmond Criminal Court
The Criminal Court of Richmond
Countyisa [airly typical limited jurisdic-
tion trial court in a county whose eco-
nomicand social base makes it similar to
many moderate-sized, suburban Ameri-
can communities. As such, it is an excel-
lent court to experiment with innova-
tion in fining, Traditionally, lower courts
in the United States are the primary
users of fine sentences, both aleneand in
combination with other penalties. “Hy-
brid" general jurisdiction trial courts—
those that handle a wide variety of mis-
demeanor and [elony cases—also tend 10
use fines [airly extensively. Among Amer-
ican courts it is only those general juris-
diction couris that deal exclusively with
[elonies which tend to use {ines spar-
ingly and rarely as a sole sanction.!?

In addition, the shori-term imprison-
ment sentences increasingly used as pun-
ishment by lower courts in this counury
play at least some role in driving the
overall sentencing system. Therelore,
insofar as fines can be structured to sub-
stitute for terms of imprisonment, it is
likely to be initially easier toaccomplish
this at the less severe end of the spectrum
of cases that now receive custodial sent-
ences. For example, in a given commun-
ity, judges may hesitate 10 give (and pro-
seculors to recommend) non-imprison-
ment sentences for more serious cases,
when cases of lower severity are receiv-
ing jail sentences. It is probable, there-
fore, that until there are eflective alterna-
Lives in use at Iower levels of the offense
spectrum, alternatives at higher levels
will have less credibility.

The caseload of Richmond Criminal
Court makes it a desirable locauon for
the day-fine innovation because it in-
cludes a variety of cases with a wide
range of offenses, including many that
prosecutors charge as [elonies but later
reduce to misdemeanors. Judgesin this
court already use [ines extensively as sole
sanctions and have access 10 a reperioire
of existing sentencing options including
supervised restitution and community
service, as well as the more traditional
probation sentences, unconditional dis-
charges and terms of imprisonment up
to one year.
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The single most important character-
istic of this court, however, is the interest
in fine innovation exhibited by its judges
and by the jurisdiction’s district attorney
and his chiel lower court supervisor.
They areenthusiastic about introducing
the day fine into the court and have com-
mitted their scarce time and resources to
its planning and implementation.

Components of the day fine

‘To address the challenge of developing an
American day-line model adapted 1o the
Richmond court context, the judges
needed a2 common starting point to facili-
1ate conversion from fixed-sum fines 10
day fines. The basic structure of the day
fine as a sentence suggests that informal,
flexible benchmarks can be helpful in set-
ting the number of day-fine units for a
particular offense in relation to its gravity,
and that a systematic method [or valuing
those day-fine units in relation to a spe-
cific offender's ability to pay is also useful.

Establishing benchmarks to set the
number of day-fine units. Vera Institute
pianners and Richmond County judges,
prosecutors and defense auomeys have
developed an inlormal, but comprehen-
sive, [ramework of standards to be used
in determining the number of day-fine
units to be imposed in individual cases.
In Sweden, such guidance is provided by
circulars promulgated by the regional
public prosecutor’s offices for use in rou-
tine cases which can be resolved by pro-
secutor’s penal orders. The practice of
the courts is generally to follow these
benchmarks. In a somewhat difierent
manner, courts in many West German
jurisdictions have developed informal
guidelines for setting the number of day-
fine units.

Beginning with the 70 most common
offenses {or which sentences are imposed
in the Richmond Criminal Court, all
penal law misdemeanors and violations
were sorted according to the relative

degree of seriousness of the specific crim-
inal behaviors typically involved. These
rankings were adjusted where necessary
w0 reflect the current sentencing norms
of the court.

This process resulted in a classilica-
tion framework of six severity levels,
representing an upper and lower band
for each of three offense groups (high,
mediuem and low severity). The classili-
cation system includes lesser victimizing
crimes, drug and contraband offenses,
olfenses involving obstruction of legal
process, offenses involving breaches of
public decorum and community stand-
ards of behavior, as well as the more
serious victimizing offenses that are fre-
quently charged by prosecutors as felo-
nies, but disposed as misdemeanors. This
six-level structure allows for a more
relined grading system than the three
general classes of offenses found in the
New York State Penal Law (A Misde-
meanors, B Misdemeanors, Violations).

Tailoring criminal fines to the financial means of the offender—
a Richmond County judge’s view

by Rose McBrien

As a judge of the New York City Crimi-
nal Court currently sitting in Richmond
County, I will be presiding when a sys-
tematic procedure for sentendng with
day fines, rather than fixed fines, is
introduced into an American court for
the [irst time. Despite a fairly compre-
kensive range of traditional sanctions
available w0 a sentencing judge in my
jurisdiction, there are weaknesses in these
options that we believe can be remedied
by the introduction of day fines. What is
needed in our overall sentencing frame-
work is an opportunity to impose a fine
that is meaningfully tailored 1o the indi-
vidual, 50 that the offender understands
that crime does not pay, rather it is the
criminal who pays. We anticipate that
the overlay of the day fine on the present
sentencing patterns of the Criminal
Court will provide this potential,
Richmond County in Staten Island,
New York, is essentially a middle and
working class bedroom suburb of New
York City (though [ormally part of the
City itself}. It is predominately white,
with a minority population of about 11
per cent which is relatively well inte-

grated into the Jarger community. Staten
Island is a community of families with
an abundance ol teenagers and young
adults, many of whom live at home. The
average family income, as recorded by
the 1980 census, was $25,800, Further-
more, there is an adequate supply of jobs
at the minimum wage through which
the youthful and young adult popula-
tion can obtain spending money. Indeed,
the local newspaper, the Staten Island
Aduvance, estimated that older teenagers
in the county who live at home have an
average of $60 a week in discretionary
income. Nevertheless, there is a welfare
population which, while small (7 per
cent on public assistance), reminds us
that “average” income figures tend 1o
mask the sizable number of lamilies who
live below the mid-point. :
The New York City Criminal Courtin
Richmond County, as in the rest of the
city, arraigns all criminal charges brought
in the city, whether misdemeanors or fel-
onies. While most [elony arrests which
proceed to indictment are convicted at
the felony level in the City’s Supreme
Court, a very large number of cases
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initially charged as felonies remain in the
Criminal Court [or disposition after their
reduction (o a misdemeanor. In 1986, the
Richmond Criminal Court calendared
about 7,000 cases, of which more than
2,000 were lelonies; two-thirds of these
rernained in the lower court.

My colleagues on the Richmond Crim-
inal Court bench, Michael Brennan,
Alan Meyer and 1, sentenced over 2,700
ofienders in 1986, a number that con-
tinues to rise substantially every year. It
is a very busy court with overflowing
calendars and a swiftly paced process of
negotiated pleas in all but a few cases.
Because of this, we take an active role in
negotiating the final disposition of each
case. In planning and implementing the
introduction of a new day-fine sentence
into the Richmond Criminal Court,
therefore, the judges have had an active
role to play with the Vera Institute of
Justice planners. We havealso worked in
close cooperation with members of the
District Attorney's Office, the private bar
and the Legal Aid Society (which pro-
vides defense services 1o indigents in
New York City).



Thus, the rank order of each offense can
more accurately reflect the actual crimi-
nal behavior involved.

Using analytic principles suggested
by Andrew von Hirsch in his recent book
on the jurisprudence of sentencing,!
and liltering them through the actual
sentencing activides of the judges in
Richmond’s court, this classification
scheme relates violation and misdemea-
nor offenses 10 one another [oliowing
three general ranking principles:

s Among the victimizing arimes, those
involving physical harm generally
should be considered more serious than
property and thelt offenses;

o Those non-viclimizing crimes which
present a clear potential for tangible
harm should be considered only slightly
less serious than property crimes, while

15. von Hirsch, Past or Furvre CrimEes: De-
SERVEDNESS AND DANGERDUSNESS IN THE SENTENCING
or Criminals (New Brunswick, New Jersey: Rut-
gers University Press, 1985).

Ultimately, however, it is the aiminal
court judges who must actually impose
the day fines. The sentences currently
available 1o the court include a jail term
of up to one year, which is now imposed
inapproximately 20 per cent of the cases.
The question for me ishow much gooda
sentence of a few months does 1o rehabil-
itate an offender convicted of a misde-
meanor, particularly when we recognize
that this offender is going 10 serve his
ume in 2 New York City jail, housing a
large proportion of more sericus and
hardened inmates. For some of the many
young adults who get involved with the
ariminal court, imprisonment in the
city's jails rapidly makes them increas-
ingly more street-wise.

Probation is an excellent resource.
However, our probation deparunent is
overburdened; the caseloads are (oo high,
and the probation officers cannot do
what they set out to do—help olfenders
adjust their lifestyles. - -

Restitution is also a very useful sent-
ence, The New York City Vicum Services
Agency does an excellent job collecting
restitution payments on Staten Island.

those presenting no risk of harm should
be ranked in the lowest ranges of sever-
ity; and

@ "Breach of duty" crimes should range
from medium 1o low severity, according
to the degree of interference with proper
governmental operations presented.

While establishing a sound rank order-
ing of offenses was the [irst necessary
step, it had to be accompanied by a rau-
onale [or setting the overall range ol day-
fine units across which the number of
day-fine units for each offense would be
spread. Practices in the West German
courls provided a model for such ascale.
Inuroduced in 1975, the West German
day-fine system operates with a range of
from 1 to 360 units, rellecting roughly
up 10 one year's imprisonment. Assum-
ing thatin Richmond County, as in West
Germany, a [ul]l scale of 360 day-line
units would offer suflicient flexibility
for the complete range of oflense charges
appearing in the New York State crimi-

c e me e emey e rem —

Community service is also an important
sentencing option because it imposes on
the time of the offender and encourages
him to reflect upon the curailment of
his freedom. Both, however, are limited
1o a relatively narrow range of cases.

And then there are fines. Fines are a
widely used and very realistic sentence
for offenders in the Richmond Criminal
Court. However, fine sentences are wea-
kened by our inability 1o calibrate them
more precisely 1o the nature of the crime
than the broad penal law categories of A
and B Misdemeanors and Viclations and
to the specific means and flinancial obli-
gations of each offender. The new fining
suructure provided by the day fine should
help us enormously as we atiempt to
tailor our sentences to the offender and
tohisagime. . . 7. -

I see no reason why most misdemea-
nors in the criminal eourt cannot be
handled with a day fine by itself or, when
appropriate, combinad with drug or
alcohol rehabilitatvon programs, family
counseling ar psychological and psy-
chiatric counseling. There may also be

some cases in which a community ser-

PN

nal code, a scale for misdemeanors and
violations was established which ranges
from 5 w0 120 day-fine units. Seuing a
[loor ai five day-fine units guards against
trivializing off{enses al the low end of the
scale; seuing the ceiling at 120 reflects
the less serious nature of the cases dis-
posed in the Criminal Court. It also
reserves the upper two-thirds of the full
day-fine scale for felony offenses, should
the use of day fines be extended 10 {elony
convictions in the Richmond County
Supreme Court.

The resulting range of 115 day-fine
units was then distributed across the six
severity levels encompassing misdemea-
nors and violauons. Each oflense was
assigned a specific day-fine unit value
within the range assigned 1o its severity
level. However, because circumstances
other than those considered in determin-
ing the rank order of each offense may be
imporwant to judges when they assess the
gravily of an individual criminal case, a

vice or even a jail sentence might be
appropriately combined with a day {ine.
Jail, however, is regarded as a revolving
door; it can be replaced by the day fine
and, in appropriate cases, this may be of
more rehabilitative value than is incar-
ceration. I anticipate that by the end of
1988 we will have demonstrated that the
introduction of day {ines into the Rich-
mond Criminal Court as a misderneanor
senience has worked out well. At that
point, because of the high number of
felony arrests in Richmond County that
are charged as felonies but prosecuted at
the more sertous end of the misdemeanor
range, I think there will be further
potential for us 1o study the possibility
of moving day [ines into the felony
oourt, especially targeting cases convicted
at the lower end of the felony range. 3

ROSE McBRIEN is a judge of the New York
City Criminal Court.
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further refinernent was added to reflect
such faciors in the [ine sentence. The
suggested benchmark for each offense
along the day-fine unit scale incorpo-
rates a discount of 15 per cent off the
assigned number of day-fine units to
account for those factors that could mit-
igate the normal level of seriousness.
Likewise, a premium of 15 per cent is
provided to allow for consideration of
factors that could aggravale seriousness
above the norm. Although it is pre-
sumed that an offender’s prior criminal
record will have already been weighed by
the judge in determining the type of
sentence (jail, probation, day fine, etc.),
it is likely that the absence of prior con-
victions would warrant a discount, while
a record of exceptional length might
trigger a move to the premium number.

The following two examples (see Fig-
ure 1) are excerpied from the full bench-
mark scales developed for use in the
Richmond Criminal Court.'* The firstis
Assault 3rd degree, reflecting an offense
which, as defined in the penal law, was
found in discussion with judges and
prosecutors to span widely dissimilar
conduct on a broad range of harms in
terms of real-life criminal behavior. Asa
result, the day-fine benchmarks distun-
guish assaults by the gravity of the
injury~—substantial or minor~-and then
further categorize them according to the
type of victim involved. The second
example is Petit Larceny, in which the
day-fine units are disuributed into sev-
eral benchmarks toreflect the amountor
value of the property stolen. In both
cases, the center figure (e.g., 95} is the
normal number of day-fine units for the
offense, while the numbers (o either side
{¢.g., 81 and 109) are the 15 per cent dis-
count and premium to be used if circum-
slances warrant,

Valuing day-fine units

The conceptual basis for designing a
routine method of placing a dollar value
on the day-{fine units to which a specific
offender is sentenced will largely deter-
mine how punitive the day-fine system is
and, therelore, how it will be regarded
with respect to other sentencing options.
As noted above, the West German sys-
tem, for example, is more punitive than
the Swedish system, reflecting its pur-
pose of being a direct exchange for days
in custody.

Figure 1 Day-fine benchmarks (parilal}

Discount Benchmark Premium
aumbar number number

Citensas involving harm ko porscons

Asasull 370 degres

Hangs of 20-85 day-fine units
Subatantial injury LI o5 108
Siranger to stranges; or whars viclim ts kngrwn (o assailant, he/she
is weaher, yulnacabla,
Minor injury 89 0 1]
Sirangar 1o stzanger; or where victim s known 1o sasailant, he/she
Is wosker, vulnarable; or sitercalions invoiving use of waspon.
Substaniial injury 38 45 52
Altorcations among acauaintlances; trewle,
Minor injury 17 ] 23
Altercatinns amang acqusiniesnces, brawis.

Property snd the!i offenses

Patit Larceny

Rangs of 560 gay-fing unily
$1.,000 or mors 5t 4] 69
$700-809 aQ 5 58
$500-809 34 40 48
$300-400 25 20 A5
$150-299 17 20 23
150-148 B 1w 12
$1-49 & 5 1

The Swedish system values the units
in a very precise manner which resultsin
an amount that is about one-third the
offender’s daily discretionary income,
adjusted for significant expenditures. Be-
cause the maximum number of day-fine
units that can be imposed under the
Swedish system is 120, the highest fine
amount which can beimposed is 120,000
Kr {or about §20,600). This amount may
be viewed as properly rellecting the orig-
inal intent of the Swedish parliament in
authorizing the day fine as the normal
sanction for lesser criminal cases, al-
though it permits day fines to be used in
practice as a sanction across a broader
range of crimes.

In conwast, the West German systemn
establishes the day-fine unit's value as the
offender’s net daily income (which is
more roughly calculaled and generally
not discounted), To substitute theday {ine
for imprisonment, West Germany uses a
scale with 2 maximum of 360 units. By
statute the highest value for a single unit
is 10,000 DM (about $6000); day-fine sent-
ences, therelore, can total over $2 million.
Following this statutory lead, West Ger-
man courts generally use a day's-wage-
for-a-jail-day exchange system by valuing
the day-fine unit at or near an offender’s
daily net take-home pay. The resulting
fine amounts are very high in compari-
san, for example, to Sweden.

‘The method [or valuing theday fine to
be used in adapting the system to the
Richmond Criminal Court steers a mid-
dle course. As indicated above, the day-
fine unit scale designed for Richmond
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echoes the West German model of a 360-
unit range, but caps the lower coun
range at 120 units (thus making it sim-
ilar 10 the Swedish model}. Similarly, the
value of a single day-fine unit for Rich-
mond is based on netdaily income {(as in
West Germany); but it is adjusted by a
simple {ormula to account for personal
and family responsibilities.!” It is then
reduced again by a discount rate (as in
Sweden). However, in keeping with the
goal of having Richmond's day fines
substitute for some current sentences to
jail terms, as well as for current {ixed-
fine sentences, the discount rate is closer
to one-third, rather than the more lenient
two-thirds rate used in Sweden,
Indevising this valuation system, how-
ever, concern arose among the Rich-
mond planners because {lat discount
rates fall more harshly on low-income
oifenders than on the alfluent. Those
with savings and access 1o aedit can
more easily absorb the bite of their “fair
share’ fine than thase for whom a fine,
though income-adjusted, could cause
hardship in meeting basic expenses.
Therefore, instead of a {lai one-third dis-
count rate, the adjustment in the Rich-

16, Hillsman &k Greene, IMProvING THE USE AND
ABMINISTRATION OF CiminaL FINES: A REPOKRT OF
e Ricumont County (New York) Criminarn
Couar Day-Fine PLAnNING Paoject {New York:
Vera Instituie of Justice, 1987) a1 Appendix B.

17. The method is derived from practices now
commonly used in American cousts 1o assess child
support payments 1o be paid by 3 non-custodial
parent, Net income is adjusied downward by a fac-
tor of 15 per cent for the elfender’s self-support, 15
per cent for the needs of a dependent spouse, 15 per
cent {or the lirst dependent child, 10 per cent {or
each of the next two dependent children, and 5 per
cent for each additonal dependent child.



Figure 2 Richmond day-fine valuation: hypothetical casss

"rtoisl d]uy

ne value

Income Family  {two-tiered
Annual  Annual  Dally  support  discountof

Household atstus gross net net discount 1/30r1/2)

Welfare mothet, 3 children LAY § 6178 318 B50% 35

Single man &.000 150 0 5% "

Singie fatner, 3 children 12,500 10218 28 50% 7

Single woman 13,000 802 27 5% 15

Single fathar, 1 chitd 15,000 11,822 32 A% 15

Married man, wile, 3 chlidren 15.000 12,674 a5 65% 7

Marzind man, wh, 1 chiid 18.000 13,520 37 45% A k]

Single womsn 28.500 86828 82 15% 29

Singly wothan 35.000 21,502 59 5% 3

Sing's fathet, 1 chiid 31,500 23,764 5 2% hi

mond day-fine value is variable: one-
third for those with incomes above the
federal poverty line, and one-half for
thase below.

Figure 2 provides some examples of
hypothetical offenders whose income
ranges are typical for Richmond County.
The third column shows the net daily
income upon which the day-fine value
resis; the fourth column indicates the
percentage discount {or dependants as
described in foownote 17, and the last
column shows the final day-fine value
afier the discount of either one-third or
one-half has been made. Although this
valuation process may seem complicated,
it is actually quite simple to use because
the sentencing judges will be provided
with wbles that calculate the day-fine
unit values for them.

Applying this mode! 10 hypothetical
cases paralleling real cases found in the
Richmond Criminal Court, the result-
ing discounted range of day-fineamounts
would run from a low of $25 (lor a wel-
{are recipient with three children con-
victed of the lowest severity crime and
receiving the [ive day-fine minimum) to
a high of $4,000 (for a single offender
with a gross annual income of $35,000

18. Day-fine amounts during the 1231 period will
be apped, of tourse, by New York Siuate's current
swatutory maxima: $1000 for A Misdemeanon,
3500 for B Misdemeanars and $250 for viclations.
Evidence about the number of ollendens who have
been “underdined™ in relation to their means will
be gathered during the research and can be used to
design 2 legislative reflorm proposal seeking toraise
these maxima.

19. In conjunction with the invroduction of day
fines, the Richmond court will also implement sev-
eral improved methods of callecting fine payments
in order to enaure that higher day-fine amounus or
the broader use of day fines do not negatively aliect
their enforcement. While the European liverature
noied above does not raise concern about day-fine
coliection rates, the Richmond day-line experiment
was also considered an opportunity to test the ellec-
uveness of new collection and enforcement strate-
gies in an American coun. Hillsman & Greene,
supra n. 16 at B9,

and no dependents, convicted of the
mosl serious crime in the court’s juris-
diction and sentenced to the 120-unit
cap). An offender whose crime fell into
the 30 day-fine level on the scale (a typi-
cal offense involving property valued at
about $400) would have 1o pay—assum-
ing a modest gross annual income of
$13,000 and no dependents~a day fine
amounting to $450.

These day-line scales, therelore, pre-
serve the current low [ine amounts at the
very bottom of the Richmond court's of-
fense range (disorderly conduct and other
very minor offenses are typically fined
about $25). However, the scales for the
middle-to-upper range of offenses which
build on this base are increasingly high
when compared with the current fine
amounts in the coun. This rellects one
purpose of the day-fine scaling structure,
which is to provide a monetary penalty
thal judges can use to substitute for jail
senlences in some cases, A recent sample
of {ined cases in Richmond reveals that
the median fine amount for penal law
convictons is currently only $100, and
relatively few fines approach the statutory
maximum of $1000. While restitution
awards by this court are somewhat higher
than typical fine amounts, day fines are
likely to increase the court’s monetary
penalties, reflecting the relative affluence
of the jurisdiciion’s population.?

Conclusion

Many American judges currently seck a
broader range of sentencing options than
is typically available in order to reflect
the complexity of criminal behaviorand
the dilferent sentencing purposes such
behaviors evoke. Criminal fines repre-
sent a widely used, but nonetheless un-
derutilized, sentencing opporiunity in
our courts. While there are siructural

reasons for this, these reasons relate not
o the nature of fines per se-~which are
undeniably a highly {lexible sentencing
device—but to the principles that guide
their current method of imposition by
American courts. Hampered by tradi-
tional, inflexible lixed-fine systems for
setting fine amounts, and Jacking alter-
native models, American judges iend o0
lirnit their use of fines, particularly as
sole sancuons in cases where the offend-
ing behavior is repetitive and not trivial.
While many individual judges in juris-
dictions we have visited attempt 10 mod-
ify these tariff systerns 10 1ake the offend-
er's ability to pay into accoun, they
acknowledge a lack of experience with
ways to do this that are systematic and
consistent, but that also reflect the impor-
tant, but seemingly conflicting, princi-
ples of proportionality and equity.

By undertaking a [airly complex but
important eflort at sentencing innova-
tion, the judges in the Richmond Crim-
inal Court and their colleagues are pro-
viding a unique opportunity for Ameri-
can courts to explore one type of
aliernative to fixed fines. It is likely that
this adaptation of the European day fine
to an American court is not the only
strategy available [or courts 10 develop
systerns of means-based fining; it is,
however, the one which has the most
substantal record of jurisprudence and
judicial practice. The research to be
conducted by the Vera Instute in con-
junction with the inuoduction of day
{ines into the Richmond County Crimi-
nal Court in 1988 will document both
the implementation process and the out-
comes of this unique eflor.’ The empir-
ical evidence generated by this research
will enhance the likelihood that the
Richmond Criminal Court's experien-
ces with this sentencing innovation can
be of use to other courts that are inter-
ested in exploring more effective ways to
use aiminal fines. 0

SALLY T. HILLSMAN, Ph.D. is director of re-
search at the Vera Instilute of Justice in New

© York City.

JUDITH A. GREENE is director of court pro-
grams at Vera.
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