THE ENFORCEMENT OF FINES AS CRIMINAL SANCTIONS:
THE ENGLISH EXPERIENCE AND ITS RELEVANCE TO AMERICAN PRACTICE

e s
pororrr——

SiLvia S,6, CasaLe
SatLy T, HiLLSMAN

FEBRUARY 1986

Vera Institute of Justice Vera Institute of Justice
377 Broadway c¢/o I.L.P.A.S.
New York, 73 Great Peter Street

New York 10013 London, SWIP ZBN



This project was supported by Grant Number
81-IJ-CX-0034 awarded to the Vera Institute
of Justice by the National Institute of
Justice, U.S. Department of Justice, under
Omnibus Crime Control and Safe Streets Act
of 1968, as amended. Points of view or
opinions stated in this document are those
of the authors and do not necessarily repre-
sent the official position or policies of
the U.S. Department of Justice.

Copyright © 1985 by the Vera Institute of
Justice



ABSTRACT

This report presents findings from a study of four English
magistrates' courts with respect to strategies for setting and
enforcing criminal fine sentences. It complements earlier re-
search on the use of fines in American criminal courts conducted
by the Vera Institute and the Institute for Court Management
{Hillsman et al., 1984), The principal source of empirical data
for the current study are samples of cases from three urban and
one town magistrates' courts that target offenders convicted of
non-trivial offenses who were at risk of being sentenced to a
term of incarceration and who, because of their poverty, were at
risk of non-payment if fined as an alternative sentence. Quan-
titative case record data are augmented by extensive gualitative
data obtained from interviews with court and other criminal
justice system personnel and with civilians involved in fine
enforcement and from observation of all aspects of the fining
process. The qualitative data focus particularly on the two
most coercive fine enforcement techniques used in England--
distress (seizure of property) and committal to custody for fine
default.

The data suggest that fines are near the core of English
sentencing policy, including their use as the courts' major
alternative to imprisonment; they are used frequently for non-
trivial offenses and for offenders characterized by prior of-
fense records and limited financial means. The data suggest
further that, in setting fine amounts, magistrates emphasize the
severity of the offense and do not always review thoroughly the
information available to them on offenders' means. Thus, the
total fine amounts set are often high and inconsistent with
offenders' means; this is evident especially when the total
financial penalty imposed by the court (and referred to as "the
fine") includes restitution payments.

Overall, the empirical evidence collected supports the
basic assumption underlying the sentencing system—~—that fines,
when set rationally in relation to means as well as offense
severity, can be collected from offenders, even when they are
poor. Voluntary payment and the degree of success courts have
eliciting payment are directly related to the size of the fine
obligation imposed and the degree of the compatibility with an
offender's means. Courts with the most successful fine enforce-
ment strategies are those that use short terms for payment
(rather than longer installment plans), and that identify non-
payment swiftly and react rapidly and personally with a steady
progression of responses characterized by mounting pressure and
increasing threat of more coercive techniques: first the
seizure of property {(distress) and, only then, committal to
custody. The research also shows that courts rarely exhaust the
enforcement options available to them before they resort either
to the most coercive (and most costly) enforcement device--—



committal to prison--or to writing-off the fine as uncollect-
able. 1In particular, many courts fail to try distress, despite
a recent increase in its use in England, and its apparent effec-
tiveness. Distress, as do other enforcement techniques, works
primarily by threat rather than by the actual seizure and sale
of property.

The study makes a series of policy recommendations for
American courts interested in expanding their use of fines or in
improving current fine collection and enforcement activities.
The recommendations also suggest ways English magistrates'
courts might improve their own operations to further enhance the
credibility of this important sanction. The recommendations
focus on the need to professionalize fine administration and to
rationalize decision-making processes, especially by centraliz-
ing the responsibility for fine enforcement; by experimenting
both with a day-fine system of setting fines in relation to
offense severity and offender means and with distress as an
enforcement device; and by expanding options available to the
court when committal to custody for default appears the only
remaining means of ensuring the fine sentence 1is enforced.
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I£ is our hope that, by putting together what we have
learned about the strengths and limitations of current fine
setting and enforcement practices in magistrates' courts in
England and by attempting to place them in a systematic frame-
work, we will stimulate creative policy discussion and encourage
experimentation and research both in England and in the United
States. Fines have been demonstrated to be of considerable use
as a punishment, within the rather narrow repertoire of criminal
sanctions, and we believe their use could be extended further;
but fines have almost been ignored in policy discussions and
research, especially in the United States, in large measure
because the sentencing activities of lower courts generally have
been neglected. We view this set of empirical studies as one

step toward rectifying this situation,
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CHAPTER I

INTRODUCTION: STUDY OBJECTIVES AND APPROACHES

One important trend in contemporary criminal justice policy
and research has been a search for ways to expand the repertoire
of sentencing options available in criminal cases and to provide
meaningful alternatives to incarcefation as a sanction. The
improvement of fining practices and the expansion of the use of
the fine as a sentencing alternative seems an obvious direction
for policy consideration. The fine is a penal sanétion already
in place and extensively used in legal systems on both sides of
the Atlantic. 1Its overall use as an alternative to short—térm
custody has been growing, at least in Burope. But, until quite
recently, little has been known about how the fine is used by
different types of American courts for different types of of-
fenses and offenders. As important for policy-making, there has
been even less information available about the enforcement of
fine sentences in the United States: are fines paid and, if so,
how, by whom, and after what types of official enforcement
activity?

During the last decade, research on the use of fines has
been undertaken both in England (e.g. Softiey, 1973, 1978;
Morgan and Bowles, 1981; NACRO Working Party, 1981; Casale,
1981; Softley and Moxon, 1982) and in the United States
{dillsman et al., 1984; Gillespie, 1980, 1981, l§82). An im-
portant implication‘oﬁ this research is the need to focus more

explicitly on the link between the way fine sentences are im-



posed and the methods by which they are collected and enforced.
Previous studies have acknowledged, explicitly or implicitly.
the importance of this link but most have focused on one or
another discrete aspect of the fine as a sentence rather than
exploring, as we do here, fining as a process in which imposi-
tion and implementation (collection and enforcement} are in-
extricably interwoven.

We stress this view of fining as a process for a number of
reasons. Unlike many other major criminal penalties, use of a
fine often involves the court itself and its agents in actions
(anticipated in, but extending beyond the handing down of the
sentence) to ensure punishment is achieved through payment.
Many courts both here and in Western Europe rely extensively
upon fine sentences; in these courts, the fine is a thread run-
ning through the fabric of the court's activities. It tends to
involve often complex relationships among most units of a
court's staff and other elements of the criminal justice sys-
tem. In an English magistrates' court, fining requires inter-
action between lay or stipendiary (paid) magistrates making up
the local bench, the clerk of the court, the clerical and ad-
ministrative staff, the police, the bailiffs (often civilians),
the probation officers, and the local prison staff.

Furthermore, fines work is often these courts' main ac-
tivity. The activities entailed by the use of fine sentences
embrace the full spectrum of court functions: court appearances
(sentence sessions, means inguiry sessions); administrative

paper work (record keeping, money transactions, accounting, pre-



paring warrants and other instruments); contact with the public
(money transactions and discretionary decisions as to payment
involving offenders and victims owed compensation); and enforce-
ment action {execution or delegation of enforcement measures).
The close examination of this complete set of activities under-
taken for this study leads us to the conclusion that the final
outcome of a fine sentence (payment or non-payment of the fine)
depends as much upon how the initial stage--the imposition of
the sentence--is handled as it does upon the post-sentencing
strategies employed to implement the sentence, and that success-—
ful management of the complex interaction between sentencing and
enforcement decisions is crucial.

Finally, for some and perhaps many court systems that rely
on fine sentences as a means of punishment, the outcome of the
fining proceés~“payment of the sums imposed by the courts--is
closely connected to the financial mailntenance of the court sys-
tem, often even directly providing revenues to fund the courts.

Thus, in understanding how fines are used as criminal sanc-
tions, we believe it is important to view the imposition of the
sentence as inextricably linked to its implementation. The
viability of the fine as a criminal sanction--the ability of the
court to ensure punishment through payment of a financial pen-—
alty properly imposed--depends upon the integrity and internal
consistency of the overall fining process.

In England, the fine is a central part of the criminal
justice system, having long ago established its position as the

mainstay of the sentencing process. Thus, recent evidence of



uneven patterns of success in fine collection 1in courts across
England has attracted policy attention and has led British
researchers to explore better techniques for setting fine
amounts and for enforcing fine payments, rather than to call
into guestion the policy of using the fine sentences exten-
sively.l 1In the United States, however, despite the widespread
use of the fine, the existence {or at least the perception) of
collection problems and enforcement failures discourages policy-
makers from closer examination of the potential for improvement
and expansion of the fine's use as a punishment (Hillsman et
al., 1984}.

In both systems, however, evidence of the frequent failure
to implement the fine successfully or of the considerable dif~-
ficulty and expense of being successful, would certainly affect
the ways fines are used in sentencing practice. If fines im=-
posed by a court are commonly disregarded by fined offenders,
then the fine has little or no efficacy as a sanction. If, on
the other hand, fines are collected in a high proportion of
cases then the fine may have credibility as a criminal penalty.

Tt is also likely that improved efficient enforcement would

lIn wWestern Europe there is clear evidence of the commit-
ment to fining as the major sentencing form. In the Federal
Republic of Germany, there has been a recent trend similar to
that seen in England over a somewhat longer period in favor of
the fine rather than short-term imprisonment. Efforts to im-
prove fining have led to introduction of a day-fine system (dis-
cussed below) loosely based on the Swedish model. The day-fine
concept, though not yet adopted in England, has been seriously
considered in the past and is again under consideration as a
means of refining a process upon which the criminal justice
system heavily relies. (See Casale "Fines In Europe," New York:
Vera Institute of Justice, 198l}.




influence the patterns of fines use: if judges or magistrates
become aware that fine sentences will be collected, they may
become inclined to consider their more extensive use than if
they believe offenders ignore fine payment with impunity. It is
equally likely that improvements in the way judges or magis-
trates impose fines {(i.e., sentences which are appropriate with
respect to their amount and the terms set for payment) may have
a positive influence on collection: enforcement staff may work
with greater conviction and purpose if they perceive that de-
faulters are willful rather than unable to pay.

Although information about fine imposition and enforcement
practices is of central importance to developing effective
strategies for using the fine as a sanction and for expanding
its potential as an alternative to incarcerétion, there has been
almost no descriptive or analytic research in this area in the
United States. The recently completed exploratory study of the
use of fines in American courts undertaken jointly by the Vera
Institute of Justice and the Institute for Court Management, and
funded by the National Institute of Justice (Hillsman et al.,
1984) indicates that fine impositicn, collection and enforcement
practices vary widely across this country. Some American crimi-
nal courts (especially those of limited jurisdiction) appear to
use fines extensively and to be relatively effective in collect-
ing them; others use them much less frequently and seem to have
difficulty in enforcing them. Nevertheless, fining is clearly
an important part of American sentencing practice. However,

data on specific American courts and their experiences with



different strategies for imposing and collecting fines remain
fragmentary.

The situation in England is appreciably different. The
fine has long been regarded as an important sentencing option in
English courts. Over the past half century {(particularly during
the past ten to twenty years), fines have increasingly displaced
custodial sentences for many types of offenses. Because of
this, information on many aspects of the fine collection and
enforcement process are available in the records of the lower
courts and there has been some empirical research undertaken to
examine various aspects of the fining process in these courts.

The important nexus between imposition and enforcement is
also recognized by at least some British practitioners and
policymakers, as is the role of the fine as an alternative to
incarceration. As former Home Secretary William Whicelaw ob-
served,

The fine occupies a central position in the
range of sentences available to the courts.
As such, the effectiveness of the fines
system is not merely important in itself; it
has a crucial part to play in avoiding the
unnecessary use of imprisonment, with all
the difficulties which that creates.
Confidence in the system of fines depends in
no small measure on the effectiveness of the
enforcement arrangements. If the imposition
of fines is not followed by their payment,

and if a significant portion of offenders
who are fined as an alternative to being
sent to prison merely end up in prison as
fine defaulters then the value of fining is
to that extent diminished. (Forward to
NACRO Working Party Report, 1981l.)

The experience of English magistrates' courts with respect

to the collection and enforcement of fines should be of con-



siderable relevance to American policymakers interested in the
possibility of better (and perhaps wider) use of the fine as a
sentencing alternative. The magistrates' courts, which have
criminal jurisdiction roughly analogous to that of American
limited jurisdiction criminal courts, handle all aspects of over
90 percent of the criminal cases in England and Wales, and fines
are used in approximately 86 percent of their sentences (see
Table II-1, p. 30 below). Additionally, when a fine is imposed
by the Crown Court (which handles jury trials and sentencing in
more serious cases), it is the magistrates' court which is
responsible for collecting the fine. The accounts Kkept by the
administrative staff of every magistrates' court are audited
periodically, and techniques of collection and enforcement are a
frequent subject of discussion at professional conferences of
senior court administrators.

As in the United States, imprisonment--or, more accurately.,
the threat of imprisonment--~has long been regarded in England as
a primary tool for enforcing the payment of fines. But, perhaps
because of a greater desire to employ fines as alternatives to
incarceration, the English.have also given considerable atten-
tion to other available mechanisms to ensure payment of the
fine. Some of these, such as the systematic use of reminder
letters or the issuance of warraﬁ;s and summonses to defaulters
to attend court hearings, are known in American courts (es-
pecially warrants) although they are not always used in the same

ways. Other mechanisms employed by English courts, such as the

attachment of earnings and the issuance of distress warrants



(seizure of property), are authorized by statute in some Ameri-
can states but appear to be used rarely in practice.

Because the English legal system has so much in common with
the BAmerican system, and because policy and practice with re-
spect to fine use and enforcement have developed to a consider-
ably greater extent in England than in the United States, it
should be possible for Americans to gain useful insights in this
area through examination of the English system. This study 1is

meant to provide a step in that direction.,

A. Objectives of the Study

The current research was designed to achieve three princi-
pal objectives. First, it has sought to describe how specific
fine imposition and enforcement procedures actually work in
several English courts, and to identify the problems that exist
with respect to particular procedures. Second, it has attempted
to assess the implications of these practices and problems for
issues of interest to current American research and policy
development, in particular for concerns about the efficacy of
the fine as a sanction for non-trivial offenses and for offen-
ders who are both poor and have prior criminal records. Third,
drawing on this analysis, it has developed suggestions regarding
imposition and enforcement practices with which, in the light of
English experience, American lower courts might experiment.

For policymakers interested in the effective use of the
fine as a sentencing alternative (including as a way to reduce

reliance on short-term custodial sentences), the heart of the



problem is the poor defendant accused of a non-trivial offense.
In many American lower courts, the use of a fine in such cases
is often thought to be inappropriate, because of what is per-
ceived as a high likelihood that the fine either cannot or will
not be paid by the offender. Given the lack of other enforce-
able options for punishment, the result is frequently the im-
position of a jail sentence, often for a period of several
months. The English appear to take a somewhat different view of
the matter, commonly using a fine even when American courts
might sentence the offender to jail. It is this apparent dif-
ference--and the practical experiences that underlie it--which
makes an examination of fining practice in English magistrates'
courts a potentially worthwhile undertaking.

From an American perspective, two aspects of the English
experience seem especially relevant. The first is the extent to
which the fine is used in cases where, in many American courts,
there is a greater likelihood that the offender would be sen-
tenced to a short jail term. What happens in English lower
courts when a poor defendant with a prior record is convicted of
a non~-trivial offense? How often do such courts impose a fine
sentence in these cases? In what amounts? To what extent (and
how) are offenders' economic circumstances taken into account in
setting the amount of the fine? What other factors {in par-
ticular the offender's prior criminal record and his past record
of paying) appear to influence the choice of a fine sentence as
opposed to other sentencing options? Are potential payment
problems taken into account at the time the fine sentence is

announced in court?



The second aspect of interest to Americans relates to
specific methods of enforcement. With what frequency are the
different methods available actually used by particular courts?
How do they operate in practice? What are the consequences of
different enforcement strategies for the court, in terms of both

the difficulty of their use and the sums collected? What are

the consequences of different enforcement strategies for the
fined offender, in terms of what he actually pays, how long he

has to pay, and possible hardship on him and his family?

B. Research Approach?2

The approach followed in this study has been to combine the
collection of qualitative data from interviews and observations
with the collection of quantitative data from actual case
records. Because the research in this area of sentencing prac-
tice 1s still largely exploratory, the techniques employed for
the analysis of these data are basically descriptive. The
principal goal has been to describe the practices used in
imposing fine sentences on selected types of non-trivial cases
in the magistrates' courts and to follow through with these
cases and describe how the fines were collected and enforced.

In doing so, we have tried to identify practices and problems
that are likely to be of particular interest to American policy-

makers and practitioners.

2For a more detailed discussion of the various parts of the
research methodology, see Appendix A,



l. 8ite Selection

The study examines the workings of four English magis-—
trates' courts in some detail, setting this examination in the
context of the magistrates' court system as a whole. The deci-
sion to focus on several individual courts derives from the need
to go beyond aggregate statistics in order to explore in depth
how the fine systems of various courts work and to obtain a
sense of how different structural factors, local cultures, and
operating procedures interact.

The substantial time and research needed to examine the
operations at each court dictated a small number of sites.
Obviously, no group of four courts constitutes a representative
sample of the more than 600 magistrates' courts in England and
Wales.3 1In selecting four sites for intensive study, we chose
courts in distinctly different geographic areas and also fo-
cused on-several other factors of particular importance to the
fining process: the transience of the population; the socio-
economic status of the offender population; the nature of the
court's criminal caseload; and the type of fine enforcement

strategy generally employed by the court.

3The administration of justice in the United Kingdom is not
subsumed under one system. Scotland and Northern Ireland have
separate court systems, although politically integrated with the
rest of Britain. Despite some measure of government decentrali-
zation in recent years, Wales is separate from England neither
politically nor as regards the administration of justice.
Reference to the system in England and Wales concerns a single
system of magistrates' courts and Crown Courts operating
throughout these two areas.



Transience was considered an important factor because any
system of collecting money is more difficult when the debtor
population is on the move. Overall, the English do not seem to
move as frequently as Americans do. Moreover the long welfare
state tradition of public (Council) housing encourages the poor,
even those who move often, to remain on Council lists in order
to obtain subsidized housing.4 One would expect that the urban
areas of England would have the highest rates of transience, as
does urban America. Magistrates' courts in these areas are
somewhat similar to the big-city limited jurisdiction criminal
courts in the United States in terms of the types of crimes that
make up their caseload and in the low socio-economic status of
their defendant populations.® For these reasons, we selected
three magistrates' courts located in urban settings: one in
Inner London and two in major urban areas in England's indus-
trial heartland that have been hard hit by recent years of
recession. For the fourth court, we selected a small provincial
center; it provides an interesting contrast to the urban courts
and also has much in common with many American courts located

outside large cities.

4The outcome {though not the impact) of the Council housing
list is analogous to the police register in the Federal Republic
of Germany. A large proportion of the population is traceable
by a relatively simple method. There exists, however, in both
societies a small minority who is not on official lists and
whose whereabouts cannot be formally traced.

SHowever, there is a distinct difference in terms of the
nature of crimes of violence. Weapon involvement, and in par-
ticular the use/presence of guns, is rare in English cases.



We also wanted to study courts that relied upon different
fine enforcement strategies, in order to get a picture of the
way in which particular techniques work in practice. 1In this
connection, we were especially interested in the use of property
seizure (or "distress") as a tool for fine enforcement.® Dur-
ing the past several years, the use of distress has increased
dramatically in English courts, and it is a technique which may
be of particular interest to American policymakers and court
administrators. Two of the four courts selected for examination
make considerable use of distress while the other two did not
use it at all during the period covered by our research.

Another area of interest was the use of different types of
mechanized recordkeeping systems in fine enforcement. One of
the four courts in the study had a semi-automated system for
monitoring fine payment status and for producing fines adminis-
tration/collection documents; the others operated entirely with
manual systems. Since the time of our research, two of the four
courts have started the process of converting to computerized
systems.

The relevant characteristics and operating procedure of
each of these four courts are discussed in some detail in sub-
sequent chapters, but it may be helpful to provide a brief broad

sketch of each court at the outset:’

bWhen a fined offender is in default, the court may issue a
warrant authorizing the forcible seizure and sale of the offen-
der's personal property in order to pay the amount in default.
Such warrants, which are usually executed by bailiffs who are
private businessmen under conktract to the court, are known as
"distress warrants" and the overall process is reffered to as
"distress."

7 . . . .
For a matrix of the main characteristics of each court,
see Appendix A, Figure A-1l.



CAPITAL COURT. Capital court is one of the sixteen magis-
trates' courts located in Inner London. The neighborhood it
serves encompasses mostly low—income housing and equally rundown
commercial premises. The local population is primarily working
class and engaged in manual labor when employed. Although there
are no official unemployment figures for this area, the neigh-
borhood is generally characterized as one suffering from eco-
nomic depression and there are clear signs on the streets that
support the view that many people are out of work. Inside the
busy courthouse, the administrative operations of the court are
headed by a Chief Clerk who is known for his concern about
efficiency. The court has adopted a semi-automated system of
fine collection. About a year before this study began, the
court started using distress as a tool for collecting fines from
offenders who failed to pay on time 1in certain types of cases.

MIDLAND COURT. This court is located in the industrial

heartland of England, in a city hard hit by the decline of
British heavy industry. The court is housed in an ancient
building in the center of the city. The growth in the court's
business has meant that its guarters are very cramped, and every
morning the dark corridors outside the courtrooms are overflow—
ing with people waiting for court to begin. The court's Fine
Office operated entirely on a manual basis during the period of
the study, although planning was underway to install a com-
puter—~based collection/enforcement system. It did not use

distress at all during this period.



WEST COURT. Like Midland Court, West Court is located in a

city that has been hit hard by years of recession. The unem-
ployment figures are scme of the highest in the country. Every-
where are the signs of businesses closed down, and of factories
now silent. The courtrooms and most of the court's administra-
tion offices are located in a large Victorian building. The
court's Fine Office is located across the street from the court-
house along with other units of the court's administrative
staff. They are housed in a modern block of offices sandwiched
among various local authority services; the large open plan
office contrasts sharply with the atmosphere of the courthouse.
West Court now has its own computer, and its fine collection and
enforcement system is automated, although at the time of our
research it was still in the process of transferring fines ad-
ministration records to the computer from the old manual sys-
tem. It makes no use of distress as a tool for enforcement.

EAST COURT. Offering a striking contrast to these three

urban courts, East Court serves an ancient provincial town where
the unemployment rate is well below the national average and the
middle class component to the population is noticeable. The
town center is spruce and attractive, and there is evidence of
well-being in the busy smart commercial streets and the modern
shopping precinct. There are two courtrooms, both located on
the main floor of the imposing Edwardian town hall which occu-
pies a central position on the main high street of the town.

The court's administrative offices are across a narrow side

street, in a nondescript old building. The court's Fine Office



occupies a portion of the cramped space here, operating with a
small staff on a totally manual basis. Like Capital Court, East

Court uses distress as a major tool of fine enforcement.

2. Data Collection Methods

By comparison with the United States, much was known about
fine practices in England prior to this study. Our data collec—
tion efforts, therefore, focused specifically on those aspects
of fining of interest to an American audience, but about which
there was little or no published information.

One early key decisicn was to focus the collection of quan-
titative data on particular categories of cases. We knew from
previous English research both that fines are used for a very
wide range of offenses, and that the nature of the offense as
well as the prior record of the offender affect default rates.
Persons fined for road traffic offenses, for example, seem to
present a low risk of non-payment while defendants accused of
property offenses (e.g., theft) are appreciably more likely to
fail to pay their fines (Softley, 1977: 17-18). Offenders with
extensive prior records seem to pose a higher risk of non-pay-
ment: one study reported that 46 percent of fined offenders who
had three or more prior convictions were in default after 15
months (Ibid., 21).

For reasons of American policy interest noted above, we
were especially interested in looking at cases where for some
reason——-especially the non-trivial nature of the offense or the

existence of a long prior record--the defendant appeared to be a



likely candidate for a custodial sentence, and where there
appeared to be a real risk of non-payment if a fine sentence was
imposed. If expanded use of the fine is to be seriously con-
sidered in American courts, particularly as a sentencing alter-~
native, it should be helpful to know both how it is used in
these cases in England and how it is enforced.

Given these parameters, we focused our case record data
collection on two categories of offenses which are among the
more serious handled by the magistrates courts:

a) those involving certain offenses against

property {(i.e., shoplifting, taking and

driving away a motor vehicle, other types of

theft, handling stolen property, criminal

damage); and

b) those involving certain offenses against the

person (i.e., assaultive behavior without a

weapon or serious injury to the victim).
Furthermore, we limited the samples to cases involving defen-
dants who had applied for legal aid (i.e., requested the court
to authorize the expenditure of public funds to reimburse a
solicitor for representing the defendant). The rationale for
this is three-~fold. First, as such an application for legal aid
suggests, the defendants are at the lower end of the income
scale. GSecond, because legal aid is not granted automatically
in magistrates' courts, even upon a showing that the defendant
hags little or no income or property, defendants who apply for
legal aid tend to be those at some risk of being imprisoned if
convicted, either because they have a prior record or because
the offense charged is non-trivial. Third, when a defendant

applies for legal aid, the court record includes detailed self-

reported information on the defendant's financial circumstances.



Thus, the cases selected for this study and for which court
and police records have been examined are those involving offen-
ders for whom imprisonment is likely but who would also seem to
present a risk of non-payment if sentenced to a fine. To study
such offenders in each of the four courts, we drew a general
sample, consisting of 1263 cases, approximately 300 at each
court, involving offenders sentenced following conviction for
property or assaultive offenses. In addition, we analyzed in

greater detail a £fined offender sample, consisting of 444

cases--approximately 100 cases from the general sample in each
court in which there was a fine imposed at sentence

For each case in the general samples, we obtained data on
the specific charges against the defendant at the time of arrest
and at conviction; the offender's age, sex, economic situation,
and prior criminal record; and the sentence imposed by the
court. From this information we can build a general picture of
sentencing patterns in the four courts and, despite the small
sample sizes, we can address a number of specific questions
about use of the fine as a sentence for offenders who appear at
risk of incarceration or non-payment if fined.

The fined offender sample consists of 444 of the 524 of-
fenders in the general sample who were sentenced to a fine
(85%). The data on each fine case was supplemented 'by informa-
tion on the amount and terms of the fine sentence (provision for
payment by installment, etc.) and on the details of the pay-
ment/enforcement process. At East Court, we were able to

obtain data on the terms of the fine and on the collection and



enforcement process for all 115 general sample cases in which
the offender was sentenced to a fine. In the other three
courts, however, incomplete records made it impossible to obtain
this information for every fined offender in the general sam-
ple. Thus, although the characteristics of the 444 cases in our
fined offender sample are very close to those of the 524 cases
in the general sample that resulted in fines, we have analyzed
the two samples separately. We have information on case his-
tory, case characteristics, and offender characteristics for a
sample of over a hundred fined offenders at each of the four
courts, and can examine the outcome of the collection process in

these cases in the light of the different enforcement strategies

followed at each of the courts studied.

Our colleqtion and analysis of data from official case
records (mainly those kept by the police and the magistrates'
courts) have been supplemented by structured interviews with
practitioners in these courts and by observation of court
processes. Much of the interview data center on the working of
two types of highly coercive enforcement mechanismg~~committal
to prison and distress warrants-—in specific cases in which
these mechanisms were used in each court. At each site detailed
information was sought on the enforcement process in ten cases
in which the court ordered an offender in default to be com-
mitted to prison. 1In addition, in the two sites where distress
was in use, parallel interviews were conducted with participants
in ten cases where distress warrants were issued. More general

interviews dealing with all the various aspects of fine collec-



tion were also conducted with magistrates, administrative staff
in the courts, police officers, private bailiffs involved in the
use of distress, and prison staff involved in the reception of
offenders jailed for default.

Because our collection of case data from court records took
place at court offices, we had amplé opportunity to observe in-
court proceedings in the four courts, to watch the interaction
between Fine Office staff and fined offenders, and to see how
the different record-keeping procedures worked on a routine
basis. Although most of our observations took place at the
courts, we also observed the work of others involved in the
enforcement process such as bailiffs, police officers, and
prison staff.

Because our research is based upon cases drawn from only
four magistrates’' courts, they cannot reflect the wide variation
in phenomena found across the more than 600 magistrates' courts
in the English system. Moreover, the small size of our fined
offender samples makes difficult a sophisticated statistical
analysis from which one might make generalizations that are less
cautious than those offered in this document. However, the data
on these cases are rich in descriptive content and provide
considerable detail, heretofore unavailable to either British or
American audiences, about fine collection and enfo;cement prac-
tices at four different courts, permitting us to identify opera-
tional problems and to develop working hypotheses about this

process.



C. OQutline of the Report

Chapter I1 of this report begins with a consideration of
the fine as a sentencing option in the English magistrates'
courts. As background for American readers, we discuss first
English law concerning the use of the fine as a criminal sanc-
tion. Then, against the background of an overview of the magis-—
trates' courts system, we consider the fine's central role in
English sentencing practice, as reflected both through official
aggregate statistics and through the greater detail of our quan-
titative and qualitative data. Six profiles of typical non-
trivial cases that were fined, are provided.

Chapter III focuses upon the nature and content of the fine
sentence. This discussion draws upon the law, official guide-
lines and the considerable literature informing the debates in
England about setting the amount and terms of the fine sentence,
particularly in relation to the offender's means. It then
describes what we have learned empirically about this initial
stage in the fining process from observation, interviews and
case record data about concrete decisions as to the amount and
conditions of the fine for our samples of more serious offenders
sentenced in the magistrates' courts.

Chapter IV turns to an exploration of the variation in
patterns of voluntary payment {(and default) at the four courts.
It attempts to identify the types of fined offenders among the
more serious and riskier offenders we sampled who are ready
payers and to examine the circumstances surrounding voluntary
payment. Chapter V examines alternative strategies for collect-

ing and enforcing fines when payment is not forthcoming from



these offenders and tries to identify relatively successful com-
binations of techniques. The final sections address gquestions
about who ultimately fails to pay and the breakdown of the
fining process.

Chapter VI focuses on two coercive enforcement technigues
that are of particular interest from the comparative perspec-—
tive and about which little of an empirical nature is known:
distress and prison committal.

Finally, Chapter VII attempts to draw together the central
questions raised and problems exposed by the analysis in order
to present a series of some conclusions, practical policy sug-

gestions, and directions for further thought and study.



CHAPTER 11

USING THE FINE AS A CRIMINAL SANCTION:

SENTENCING PRACTICES IN THE MAGISTRATES' COURTS

Introduction

In this chapter we briefly review the salient features of
the magistrates' court system in order to place in context our
discussion of how the decision to fine or not to fine is taken
in the four courts studied. We then discuss how a combination
of legal traditions have given rise to the dominant position of
the fine among criminal sanctions in England. After presenting
a profile ofvour samples of "high risk" offenders sentenced at
thg four magistrates' courts, we shall (a) analyze the relative
frequency of the various sentencing options, reconfirming the
dominant use of the fine even with these “"high risk" samples;
{b) identify characteristics of offenders most frequently fined;
and {(c) discuss the use of the fine for those offenders who are
arguably at risk of default: the unemployed with prior criminal

records.

A. The Magistrates' Courts — An Overview

Our research is confined to the magistrates' courts because
it is here that the vast majority of criminal offenses are dis-
posed of in the English system and that the predominance of the
fine is most apparent. These courts deal with about 95 percent

of court business arising from criminal offenses and with virtu—



ally all motoring/traffic cases.l The magistrates' courts are
broadly analogous to the courts of limited jurisdiction in the
United States in that they mainly handle a great variety of
criminal matters including many non-trivial offenses. It is in
the United States' counterparts to these courts that fine use as
a criminal sanction is also most extensive (Hillsman et al.,
1984: 28ff).

A magistrates' court is generally composed of a bench of
two or more lay Justices of the Peace, non-lawyers not paid for
this work. Paid (or stipendiary) magistrates, professional
judges with past experience in the practice of law, are found in
the system but are rare and are located only in the largest
cities. The lay justices who comprise the vast majority of the
magistrates in this court sysﬁem are appointed on the recommén~
dation of local committees by the Lord Chancellor.

Iin the English system, criminal offenses are divided into
three categories: summary, "either-way," and indictable. Sum-
mary offenses may be tried only in the magistrates' courts and,
therefore, not by jury: an offender charged with a summary
of fense may not elect trial by jury which is only available in

the Crown Court. Either-way offenses, as their name suggests,

1l The magistrates' courts also have jurisdiction in certain
civil matters (primarily gambling and alcchol sale licensing)
in family law (excluding divorce cases) and in regulatory of -
fenses (particularly non-payment of local authority rates and
other offenses against government revenue regulations, health
and safety regulations and immigration law). They also deal
with juvenile cases involving status or criminal offenses. 3See
B. Mahoney et al. "Research in Britain" in Justice System Jour-—
nal, vol. 6/1 : Spring, 1981.




may be tried either in the magistrates' courts or in the Crown
Court. The offender charged with an either-way offense may
exercise a choice of mode of trial: by a bench of lay justices
or a single stipendiary magistrate in the magistrates' court, or
by jury in the Crown Court. The main advantage of trial by
magistrates' court lies in the limited powers of punishment
available to the magistrate: a maximum of six months imprison-
ment imposable for a single offense, and twelve months for
multiple offenses. However, an offender convicted summarily
(that is, in a magistrates' court) of an either-way offense may
be referred to the Crown Court for sentence, if the magistrates
feel that their sentencing powers are too limited in a particu-
lar case. Despite this possibility, referral for sentencing
occurs infrequently. Purely indictable offenses (comparable to
more serious felonies in the United States) are not triable in
the magistrates' courts and must be referred to the Crown
Court.2

A central role in the magistrates' court is played by the
clerk to the justices.3 The justices are usually lay magis-

trates with only training course experience in the law and the

2 However, they originate in the magistrates' courts which
exercise original jurisdiction: a committal proceeding, either
written or oral, transfers cases from the magistrates' courts to
the Crown Court.

3 See E.C. Friesen and L.R. Scott English Criminal Justice
(Birmingham: 1Institute of Judicial Administration, 1977), p.
35. .




workings of the criminal justice system, but the clerks are
usually fully gualified solicitors. The clerk has overall
responsibility for the administrative work of the court:
issuance of licenses, collection of maintenance and fines and
all the ancillary paperwork involved in the day-to-day running
of the court.4 Furthermore, the clerk has the power to grant
legal aid.>5

In addition, the clerk and his deputies perform the func-
tion of "clerk to the court."” This involves participation in
courtroom sessions as a directing force in the proceedings, that
is, performing many of the oral tasks in court, such as putting
to the defendant questions regarding his identity and address,
plea and chocice of venue.

The clerk to the justices is thus a figure of considerable
authority. Not only is his responsibility far-reaching; in many

magistrates' courts he or one of his deputies is the sole le-

4 1n large courts these individual adminstrative tasks are
so considerable that they are assigned to various deputy
clerks. The magistrates are only referred to for substantive
decisions, such as authorization of warrants.

5 The clerk may not refuse legal aid, however, without
referring the matter to the magistrates. There is no absolute
right to legal aid, but a defendant should be legally repre-
sented if the magistrate indicates that he is considering a
sentence of imprisonment after conviction in the magistrates'
courts. The case would normally be adjourned after conviction
at this juncture in order that the defendant might obtain legal
representation. The rates of granting legal aid vary from court
to court depending largely upon the individual clerk's policy.
in general, it may be said that legal aid is forthcoming pro-
vided that the defendant meets the means test on the legal aid
application in cases involviag complex legal issues (of which
there are very few in the magistrates' courts) or involving
serious offenses and offenders with serious past records, so
that the likelihood of imprisonment is greater than average.



gally qualified person available to advise on points of law.
Furthermore, the strong tradition of local autonomy for the
magistrates' courts means that the authority of the individual
clerk to run his court as he thinks fit is extensive within the
parameters of the law. As we shall discuss later, this author-
ity has important implications for the imposition and enforce-

ment of fines.

B. The Fine in Relation to Other Sanctions: English Law and
Practice :

The fine is the pre-eminent sanction for criminal offenses
in the English system.® 1Its central role is attested to in the
rich literature on the criminal justice system in England.7
- That it occupies this role is made possible by the fact that
under English criminal law, magistrates and judges have con-
siderable sentencing discretion. Only when the sentence 1is
fixed by law, as in murder, is there a minimum sentence; the

vast majority of offenses carry no sentence minima, and the

6 In this respect there are strong parallels with other
European systems, especially those in Sweden and the Federal
Republic of Germany. See Casale "Fines in Europe," New York:
Vera Institute of Justice, 1981.

7 See P. Softley Fines in Magistrates' Courts, H.O.R.S.
No. 46, (London: H.M.S5.0., 1978}, p. 2; F.H. McKlintock Crimes
of Violence (London: McMillan & Co. Ltd. 1963); R. Hood Sen~
tencing in Magistrates'® Courts: A Study of Variations in Policy
{London: Steven & Son, 1962), p. 99; R. Tarling Sentencing
Practice in Magistrates' Courts H.O.R.S.-No. 56 (London: H.M.
5.0., 1979); R. Morgan and R. Bowles "Fines: The Case for
Review" in Crim. L.R., 1981, p. 203; NACRO "Fine Default," Re-
port of the NACRO Working Party (London: NACRO, 1981}, p. 1.




maxima permitted by the law are rarely imposed.8 Thus, it is
Apermissible for sentencers to impose fines in almost all cases.
The fact that they do so in a high proportion of cases reflects
of the prevailing view of the fine as a useful and appropriate
punishment in most types of cases.

This view of the fine has evolved over the past 150 years.
In this century, in particular, there has been a trend in
England, as elsewhere in Europe, away from short-term imprison-
ment in favor of fining as a means of punishment. This shift
appears to have intensified in recent times both as a result of
a change in penal philosophy and as a response to mechanical
problems in the criminal justice system-? Thus, over the
period 1938-1960 in England, the increase in the use of the fine
for violent offenses was far greater than any other penalty.,
especially after conviction in prosecutions of indictable of-
fenses. This policy decision in the English system has been
explained in terms of four factors: (a) the proportional in-
crease in young offenders convicted of crimes of violence and

the prevailing policy of using alternatives to imprisonment for

8 R. Cross and P.A. Jones An Introduction to Criminal Law
7th Edition (London: Butterworths, 1972), p.l.

9 It is important to remember, however, that the English
system may share historical trends visible in Europe at large.
Thus we find that in both England and the Federal Republic of
Germany extended use of the fine seems to have occurred as a
result of disenchantment with short-term imprisonment. Grebing
has described clearly the gradual shift in the balance of use as
between impriscnment and the fine in the Federal Republic of
Germany. See Jescheck and Grebing, eds., Die Geldstrafe in
deutschen und auslandischem Recht (Baden-Baden: Nomos
Verlagsgesellschaft, 1978), pp. 32f.




offenders under 21 years of age; (b) a general disenchantment
with short-term imprisonment; (c¢) prison overcrowding; and (d)
the increase in non-stranger crimes of violence {McKlintock,
1963).

It might be said that many, if not all, of these factors
that gave rise to the shift towards increased use of fines as
punishment in the English system, especially in serious cases,
are present today in the United States. It is therefore of
particular relevance to analyze systematically the current
English experience in the use and enforcement of fines.

This predominance of the fine as the criminal sanction of
preference is reflected in the official sentencing statistics
compiled on a national aggregate basis for England and Wales.
As Table II-1 indicates, the fine is the major sentencing option
for criminal cases, accounting for 86 percent of all offenders
sentenced in 1980. Even among the more serious offenses, the
fine is the most frequent penalty imposed (for 48% of offenders
convicted of indictable offenses).

The dominant position of the fine among criminal sanctions
in the English system is the more dramatic because, in contrast
to practice in other European countries, the fine in England is

typically the sole punishment for the offense.19 Indeed, there

10 1n England, the fine is of course used extensively as
one of a combination of penalties, such as disqualification and
license endorsement, in multiple charge traffic cases.

In the Federal Republic of Germany, however, the fine is
also sometimes used in combination with imprisonment for crim=—
.inal cases, and in Sweden over the last fifteen years there has
been a marked increase in the use of combined penalties involv-
ing the fine: 80% of persons sentenced by means of combined
penalties in 1979 were fined. (For a more detailed discussion
gf this phenomenon, see Casale "Fines in Europe" op. cit., p-.



ENGLAND AND WALES:

_30,..
Table II-1

PERSONS FINED BY MAJOR OFFENSE, 1980

OFFENSE FINED ALL PERSONS SENTENCED
Violence against the person 25,000 (50%) 52,300 (100%)
Sexual Qffense 3,600 (45%) 8,000 (100%)
Burglary 16,100 (24%) 67,100 (100%)
Robbery 200 ( 6%) 3,500 (100%)
Theft/Handling 120,800 (52%) 234,500 (100%)
Fraud/Forgery 11,600 (47%) 24,900 (100%)
Criminal Damage 4,700 (42%) 11,300 (100%)
Other Indictable Offense

{excluding Motoring Offenses) 19,400 (69%) 28,000 (100%)
Subtotal indictable

(excluding Motoring) 202,200 (47%) 429,700 (100%)
Indictable Motoring Offenses 18,300 (70%) 26,000 (100%)
SUBTOTAL ALL INDICTABLE

QFFENSES 220,500 (48%) 455,700 (100%)
Sumnary Offenses (excluding

Motoring Offenses) 412,100 (89%) 462,500 (100%)
Summary Motoring Offenses 1,278,300 (99%) 1,294,300 (100%)
SUBTOTAL SUMMARY OFFENSE 1,690,400 (100%) 1,756,800 (100%)
GRAND TOTAL 1,910,900 (86%) 2,212,500 (100%)
Source: Criminal Statistics England and Wales 1980 (Loadon: H.M.S5.0.,

1981)



are statutory restrictions placed upon the English court's
ability to combine a fine and a probation order {except on
separate charges and counts);1l a fine and a community service
order (although the fine may subsequently be imposed on an
offender who has breached a community service order);12 and a
fine and immediate imprisonment (these should normally not be
imposed in combination, especially if the prison sentence is
substantial).l3 Thus the figures for fines use in the English
system largely reflect the incidence of the fine as the sole
penalty for a particular offense.t?

Obviously, nationally aggregated figures mask differences
among individual courts across the country. 1In fact, in the
English system the greatest variance in courts' sentencing prac-
tice occurs in their use of the fine. Research in the early
1960's showed that the proportion of convicted offenders sen-
tenced by means of a fine varied among magistrates' courts

studied from a maximum of 81 percent to a minimum of 25 per-

11 R. v. Bainbridge (1979) 1 Cr. App. R. 36.

12 R, v. carnwell (1978) 68 Cr. App. R. 58.

13 R, v. Forsyth (1980) Crim L. R. 313; R. v. Jacobs (1980)
Crim. L. R. 800.

14 1t should be noted here that the fine sentence in Eng-
land often contains more than one financial component: the fine
itself, court fees and prosecution costs, and sometimes victim
compensation {restitution). This phenomenon, and its implica-
tions for the setting of the fine amount and for its collection,
is discussed in Chapter III, p. 60ff.



cent.l? Not surprisingly, there appears to be a high negative

correlation between the use of fines and the imposition of
custodial sentences; that is, a court using fines frequently
tends to imprison sparingly, and vice versa.t®

Although the aggregated official data obscure such dif-
ferences among courts, the national figures are useful to show
the clear pre-~eminence of the fine and the variation in fine use
by type of offense. We see from Table II-1 that robbery is
rarely dealt with by means of a fine (6% of offenders) and
burglary in less than a guarter of cases (24% of offenders) .1’
Violence against the person, however, is frequently handled by
means of a fine (50%) as are theft or handling (stolen property)

offenses (52%) and criminal damage (42%).18

15 Roger Hood, op. cit. More recently research has re-
vealed a smaller range of 76% to 46% of offenders fined across
courts. It would also appear that over time individual courts
show little internal variation in sentencing practice: each
tends to follow an internally consistent policy despite incon-
sistency of sentencing across courts. See Roger Tarling,, op.
cit.

16 Hood, op. cit., p. 99. Data included in the report of
the recent WACRO Working Party supported the greater use of the
fine as an alternative to a custodial sentence; see NACRO Report
of the Working Party, op. cit., pp. 2-3.

17 But again the nationally aggregated figures tend to
obscure variation among the courts. Thus, Tarling noted that
the use of fines varied across courts for individual offense;
for example, the range for burglary was 19% to 62% at the thirty
courts studied, see Tarling, op. cit.

18 The 1978 Home Office Study confirms this general pat-
tern, see Softley Fines in Magistrates' Courts, op. cit., pp.
2""3 .




The incidence of fines for these non-trivial offenses is
high, particularly from the comparative perspective. The
figures available for New York City compiled in the earlier Vera

Fines in Sentencing study, show that neither on a city-wide, nor

on an individual county basis, does the use of the fine for
assault and theft-related offenses approach the high level of
fine imposition for these offenses in England (see Table
11-2) .19

The high incidence of fines as punishment for the major
property and assaultive offense in the English system recommends
them for closer examination, especially because of the indica-
tions that in some areas of the United States fining is 1less
extensive for these offense categories. Thus there may'be room
for expanding the use of fines and for uéing them more widely as
an alternative to short custodial sentences.

The present study's general samples allow us to examine how
offenders convicted of these non-trivial offenses are sentenced
in cases which in some American lower courts, as well as in
English courts, carry a risk of imprisonment. Previous research
in England leads us to expect that the choice between a fine or

a custodial sentence in these types of cases in the magistrates'

19 There is, however, considerable variation in sentencing
patterns across the five counties in New York City. Thus, al-
though citywide only 15% of theft-related convictions and 19% of
assault convictions are dealt with by fines alone {and a further
1% and 8% respectively by a fine in combination with either a
conditional discharge or a probation order), New York County
(Manhattan) imposes a fine for 22% of theft-related convictions
and 33% of assault convictions, and Queens County imposes combi-

nation sentences including a fine for 40% of assault con-
victions.
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courts is likely to be influenced by the extent of the often-
der's criminal record.2U Among offenders with longer records,
unemp loyment and unstable community ties, the probability of a
custodial sentence in preference to a fine increases.?l

Our general offender samples were designed, therefore, to
focus upon offenders convicted of non-trivial offenses, with
limited means and relatively poor employment histories, and with
past criminal records. In this way we are able to address the
gquestion of how extensively fines are used for these offenders
in the English system, before turning to the closely related

topic of their enforcement.

C. The Sentencing Decision

On general principles of law, the court is to decide the
type of sentence with reference to the nature and circumstances
of the instant offense; it would seem, however, that in practice
magistrates are influenced by various other considerations. In
a general sense, magistrates and clerks seem to be aware of the
important revenue-generating role of the fine in supporting the
administrative costs of the courts. Whether this awareness has
a bearing on the decision to fine in individual cases is not

clear, but an operational notion seems to exist that, with

20 Sottley notes that "relevant features of an offender's
record included: whether a term of imprisonment had previously
been served.... and the number of previous convictions".

Paul Softley "Sentencing Practice in Magistrates' Courts® Cr.
L. R. (March 1980), 1lé3.

2l 1pig., p. 165.



certain exceptions, the fine is the preferred sentence in alil
cases.

What are the exceptions to this rule of practice? Some
magistrates express reluctance to fine first offenders and have
a standard policy of using discharges in such circumstances.
Others testify to a reluctance to fine sexual offenders. GSome
proceed on the principle that an offender convicted of a non-
trivial offense and with three or more past convictions, re-
quires a more severe penalty than a fine.22

Moreover, there are indications that some magistrates will
not fine offenders who are obviously "down and out," particu-
larly when they are of dubious address or no fixed abode. Or,
we have observed that such offenders, if fined, may be ordered
to pay the fine forthwith with a fixed alternative sentence of
imprisonment set at sentence. Since the court has been made
aware from the police that the offender has no money on him, a
fine with a fixed c¢ustodial alternative is tantamount te a sen-

tence of immediate imprisonment. The decision as to the nature

22 Byt when asked for an example, one magistrate said a
probation order would be more appropriate, indicating that the
intensive supervision intended by such an order (and actually
provided by English probation officers) would constitute a
"stronger" sentence.

It is important to note here an important distinction be-
tween American and English sentencing practice as it relates to
Probation Orders. Probation Orders are less frequent in England
than in America apparently because they are used only when the
court believes the specific types of assistance that can be made
available to the offender by the Probation Service would measur-
ably improve his or her situation. Probation is not used to
keep an offender legally tied to the court during a period of
supervision, and it is not used to ensure the collection of fine
or restitution payments.



ot this sentence seems quite clearly linked to the offenders'’
circumstances. In many cases, the alternative is fixed at one
day and the defendant serves this time at the courthouse either
during the night between arrest and court appearance or during
the day of the court appearance. Thus some punishment occurs
but the sentence amounts to little more than a discharge. It
is, however, technically a fine with a default followed by
imprisonment for non—payment.23

It has been argued that under English law the decision as
to whether or not to fine is separate from the decision as‘to
the amount of the fine. The High Court requires a sentencer "to
consider first what type of sentence is appropriate. If [he]
decides that the appropriate type of sentence is a fine, it is
then necessary to consider what woulé be the appropriate amount
of fine, having regard to the gravity (or otherwise} of the
offense. Finally, the court should consider whether or not to
modify this amount, having regard to the offender's means ." 24

This is an important point. The separation of the decision
stages should ensure that an offender is not imprisoned rather
than fined because he appears to have no means to pay a fine.

Conversely, an offender should not be fined rather than im-

23 gimilarly in American jurisdictions, such as in New York
City, a sentence of “time served" (i.e., in pretrial detention)
is sometimes used in lieu of a fine or a direct discharge.

24 See Cecii T. Latham “The Imposition and Enforcement of
Fines" in The Magistrate, Vol. 36, No. 6 {June 1980) pp. 85-86.
Note the parallel here with the more sophisticated day £fine
models of Sweden and the Federal Republic of Germany, see Casale
"Fines in EBurope" op. cit., pp. 2ltt.




prisoned simply because the court could exact a very heavy fine
from him. From our observations, hoﬁever, this separation ofiten
appears in practice to be theoretical at best, a departure from
the ideal which we shall show has significant consequences for
fine collection and enforcement.

As in the United States, sentenced offenders have been
convicted on a guiity glea.ZS The magistrates, therefore,
normally will have heard only a brief statement of the facts of
the incident. From the police they will know of the offender's
criminal history and a few details of his circumstances, which
may include his employment and residence status. The police
will know how much cash an offender had on him at arrest and
this information is often transmitted to the beﬁch. Unless the
court has adjourned the case in céntemplation of a possible
custodial sentence or a probation or community service order, it
is rare for a social enquiry report (presentence investigation}
to be prepared.

Thus, the magistrates have only an outline of the offense
and a rough picture of the offender. Often the members of the
bench seem to size up the offender on the basis of his appear-
ance and any remarks he or his legal representative may make.
Frequently the offender says nothing at all. Unrepresented of-

fenders are generally asked if they have anything to say. The

~ 25 Qur data show a range of between 65% and 87% of offen-
ders convicted on a guilty plea for these non-~trivial offenses.



standard reply is either "I'm sorry"” or an unintelligible
mumble.

In the non-trivial cases in our sample, many of which have
involved legal aid grants, the defense solicitor supplies the
court with details of the offender's work, living arrangements
and "character," in a short mitigating address. 1In the case of
well-off women shoplifters, for example, the solicitor may make
a point of emphasizing the woman's wealth in the hope of encour-
aging imposition of a fine.

Thus our observations suggest that the decision as to
whether or not to impose a fine is frequently influenced by
practical economic considerations, although theoretically these
factors should only come into play when the court, having de-
ciaed to fine, is considering the appropriate amount and terms
of the fine. We shall return to the specifics of the fine
sentence and the importance of this collapsing of the stages of
the sentencing process in the next chapter. Suffice it to point
out here, that the choice of fine amount and terms, in practice,
is not as readily separable from the choice of sentence as a

iiteral reading of the law might imply.

D. Sentencing Patterns

1. Offenders to be Sentenced: A Profile of the High-Risk
Samples )

In order to appreciate fully the use of the fine in our

general sentenced offender samples, it is important to reiterate

that our samples focus upon non-trivial offenses involving many

of fenders with criminal records and low incomes. Table II-3



presents a comparative profile of some salient characteristics
of the offenders at the four courts. (For further details, see
the tables for the General Samples contained in Appendix D.)

Record. As our sampling strategy anticipated, many in the
offender population selected for study at the four research
sites had prior involvement with the courts: at all the courts
more than half the offenders in our general sample had criminal
records. Moreover, some had quite extensive previous convic-
tions: at West Court at least 27 percent of the sample had four
or more previous convictions, as compared with 21 percent at
Capital Court, 16 percent at Midland Court and 12 percent at
East Court. Many offenders with records had a conviction less
than one year before the sample conviction, often for an offense
identical or similar to the sample offense, indicating a recur-—
ring behavior pattern. Furthermore, at least ten percent of
sentenced offenders at each of the sites had served prison
sentences for prior convictions.26

Economic circumstances. The harsh reality of Britain's

recession is reflected in the economic circumstances of these
offenders as indicated primarily by data from their legal aid
application (see Appendix C, pp. 296-9). For the three urban

courts the majority were unemployed; even at the provincial

26 1n England and Wales, there is no distinction between
jails and prisons; all individuals in custody (pretrial or
post—-sentence, short-term and long—~term) are in facilities run
by the Prison Service which is part of the Home Office. Refer-
ences throughout this text to "prison" sentences, therefore,
encompass shorter terms (more typically referred to as "jail"
sentences in America) as well as longer terms of confinement.



TABLE I1-3

PROFILE OF OFFENDERS IN THE GENERAIL SAMPLES

- 41 ~

CapitalfMidlandj West East All
% of first offenders 48 37 26 35 37
% with 4 or more prior convictionsj 21 16 27 12 19
% having served prison terms 14 12 17 10 13
% in steady employment' 21 20 17 27 21
% unemployed 54 59 67 45 56
% reporting no funds 20 4 5 11 11
% with £1-20 per week 20 27 30 21 24
% with non—-permanent address 6 7 4 8 6
% of offenders 17-20 years old 40 41 28 38 37
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court (East) close to half were ocut of work. Only one in four
at East Court had been employed throughout the year prior to the
sample conviction; at Capital and Midland this figure dipped to
only one in five and at West Court one in six.

Substantial proportions of the offenders sample at each
court belong to the unskilled or laboring work force.27 Most
who did have a job had weekly wages in the range of £30 to £75,
with rather more earning towards the lower end of this range.28
Of fenders on public assistance generally received weekly bene-—
fits in the £16 to £30 range.29

Ignoring the source of money coming into the household and
concentrating simply on the total funds available each week, we
find that at least half the sample offenders at each court
reported less than £35 coming into their households. Some of

the sample offenders at each court reported no money coming into

27 At Capital Court over a guarter, over a third as West
Court, nearly half at East Court and two-~thirds at Midland
Court. The differences noted here may, however, be less the
result of actual differences in the population than of differ-
ences in the perceptions or labelling definitions of the court
staff who classify the offenders. Unfortunately, the informa-
tion on work skills was inconsistently available, so that at
West Court we can only describe the skills of that half of the
sample for which the data were recorded.

28 The g£: § exchange rate at the time of the sample cases
was about £1: $2.20. For easy reference, we have included a
chart for conversion from quoted £ values to dollars in Appendix
A, p. 277. Since 1980~-81 the exchange rate has dropped to £1:
$1.30.

29 public assistance includes either national insurance
benefits for the unemployed or supplementary benefits, weekly
allowances, for persons not in full-time work and whose re-
sources fall short of their requirements.



the household at all.30 This may be explained in part by delays
in applying for public assistance benefits, as well as by the
existence of undisclosed or illicitly obtained income. Few

of fenders stated that they had more than £75 coming into the
household; 3! whereas at least one in five reported £20 or less
per week. If these self-reports are accurate, and we have no
reason to assume they are not, many of the sample offenders were
living at or below poverty level.

Thus we find that our sampling strategy has produced the
desired concentration on potentially high risk offenders -~-
those with criminal records and low economic status.

In the light of that sampling strategy, the youthfulness of
sample offenders is worth noting. In the Capital, Midland and
East Court samples, approximately forty percent of the offenders
were under the age of 21, and at West Court slightly over a
quarter; roughly 70 percent in each court sample were under the

age of 30.32 At all the courts roughly eighty percent were men.

30 Varying considerably from court to court: at Capital
Court 1 in 5: at East Court 1 in 10; at West Court 1 in 20; and
at Midland Court 1 in 25.

31 At East and West Courts 8%, as compared with 9% at
Capital Court and 5% at Midland Court.

32 The age distribution of the Capital and Midland Court
offenders were strikingly similar. The East Court sample, on
the other hand, shows some divergence from this pattern in termns
of the relatively higher proportion of offenders in the 30 to 44
age group; at West Court the divergence appears in the higher
proportion of 21-39 year olds. For further details of the
breakdown by age and other offender characteristics see Appendix
D, Tables II, 1-11.



Across the tour courts we are able to identify three impor-

tant groups of offenders within the general samples:

Young male offenders: There is a large group of young

(under 21} males (30% of the entire general sample across the
courts)}. Often these young males are unemployed and on public
assistance (41%), and involved in t.d.a. (taking and driving
away a motor vehicle) or other theft offenses (62%). Although
this group of young males also shows the highest rate of con-
tinuous employment across the four courts (28%), this composite
rate masks the variation among the courts. In particular it
hides the fact that at the three urban courts only twenty to
twenty~£five percent of the young male offenders had a job over
the past year, whereas at East Court the rate of constant em-
ployment was.forty percent for the young men. Although this is
still a low figure in an absolute sense and bears witness to the
effect of the recession, it also shows that in the provincial
East Court area there 1is substantially more chance of work for
younger members of the labor force.

Older unemployed males: The general lack of employment

among offenders in the sample 1is not confined to the young
males. Half the 21-29 year old males were alsc unemployed and
on public assistance, as were 57 percent of those between the
ages of 30 and 44. The offense patterns, however, change across
the courts among older male offenders: there is notably a shift
away f£rom the young man's offense~-t.d.a.--towards other theft
and assaultive offenses. Assaultive offenses seem to figure

particularly among male offenders who are in continuous employ-



ment, irrespective of age. Shopiifting is more prevalent among
the older men. Nearly half the men over 44 were sentenced for
shoplifting: the offense was especially dominant among the

older unemployed men on public assistance.

Female offenders: Shoplitting is the main offense among

females: half the women offenders in all age groups up to age
44 were sentenced for shoplifting and the figure rises to 80
percent for women over 44. Among older female offenders, there
is & shift from unemployment with public assistance (the eco-
nomic situation f£or half the females under 21), to the occupa-
tion of housewife.

Few female offenders of any age have extensive criminal
records (even for shoplifting), whereas across the four courts
almost one in four male offenders had four or more previous
convictions. Women who have served time iﬁ prison for past
convictions are also rare.

2. Penalties Imposed

That the fine continues to be the predominant sentence for
this offender population is particularly striking because the
samples include the more serious cases dealt with in the magis-
trates' courts and many of the offenders have past records and
are living close to or below the poverty level. Fines were
imposed in 34 percent to 47 percent of the cases sentenced and
outrank the number of immediate imprisonment sentences imposed
at all four courts sampled (Table II-4). Indeed, prison ranks
fourth or lower among the sentencing options selected at these

four English courts, accounting for 13 percent of offenders
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sentenced at Capital Court, but only seven percent at East Court
and three percent at Midland and West Courts.>3

This extensive use of fines by these English magistrates'
courts holds true for offenses against the person as well as for
the major offenses against property, as seen in Table II-5.
Between 39 percent and 48 percent of sample offenders convicted
of assaultive offenses were sentenced to a fine at the four
courts studied. From a comparative peﬁspective, this tendency
to choose a fine rather than any other sentence option, even for
offenders convicted of violence against the person, is of
particular interest.

Given this decided preference for the fine, are there
recognizable groups of offenders whom the courts fine more
frequently than others? Table II~6 provides a profile of the
fined offenders in the general samples.34

The number of male offenders is sufficiently large for us
to discern sentencing patterns for subgroups. The courts show a
marked tendency to fine male first offenders: over half re-
ceived fines across the four courts. The proportion fined among
retired or student male first offenders is particularly high
{71%); it is also high for those continuously or sporadically

employed over the past year (60% and 63%, respectively).

33 For a more detailed breakdown of sentencing patterns by
offense types see Appendix D, Tables II, 12-15.

34 For more detailed breakdowns of the fined offender sam-—
ples with respect to these and other offender characteristics,
see Appendix D, Tables II, 16-20.
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CHARACTERISTICS OF FINED OFFENDERS
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TABLE II-6

of offenderz 17-20 years old
of first offenders

with outstanding fines
previously fined

having served prison term

in steady employment
unemployed

reporting no funds

with £1-20 per week

with no permanent address

All
Capital j Midland West East Courts

40 44 26 39 37
59 44 36 51 48
6 11 20 14 13
25 33 50 30 35
g g 12 6 g
27 30 21 39 29
44 50 58 34 47
25 2 4 7 9
13 22 27 17 20
4 4 1 6 3




On the face of it, it would seem that these types of offen-
ders are considered relatively good "risks" for fine imposition,
either in terms of fine default or of recidivism. However,
magistrates do not generally describe their sentencing decisions
in these terms. While they indicate a preference for fining
first offenders, rather than offenders with long records, this
appears to be derived less from a calculation of risk than from
the application of a seguence of escalating penalties. The
offender with a long record is viewed as beyond the fine stage
in this sequence. This approach may reflect a somewhat routine
notion of sentencing tariffs or a deeper conviction of the need
to punish more harshly those who continue to transgress.

Insofar as the courts do calculate the risks of fining
offenders in light of their past records, the calculation is not
sophisticated. For fining purposes, the distinction seems to be
drawn on the basis of criminal convictions. However, a more
subtle distinction could be made between offenders with good
fine payment histories and offenders with histories of default,
if court record-keeping systems were sufficiently refined and
provided sentencing justices with this information in addition
to the official data on prior arrests and convictions already
available.35 That the courts do not now have such prior fine
payment information at sentencing is clear from discussions with

magistrates and Fines Officers and from our own data: over 30

35 The Criminal Records Office (CRO) is responsible for
collecting and supplying data on individuals' former convictions
to local police and to the courts.



percent of the offenders in our samples who had fines ocutstand-
ing were fined again.

Of fenders with prior convictions are fined less often
across the courts studied than are first offenders. The propor-
tion fined decreases from half to 43 percent for males with one
to three convictions, and for those with longer c¢riminal records
it drops more dramatically to 29 percent. HNonetheless, from a
comparative perspective this level of fining is still quite high
for males with at least four prior convictions.

In particular we f£find that the male offenders who combine
poor criminal and poor employment records are fined least often:
the courts fined a quarter of the unemployed males on public
assistance who had serious criminal records, compared to 53
percent of the unemployed male first offenders with less sefious
records. We gain confirmation for the influence of both eco-
nomic status and criminal record on fining, when we classify the
male offenders by income level. The only group of male first
offenders not fined at roughly a 50 percent level are those
reporting no income whatsocever. These men tended to receive
suspended sentences (or community service or probation orders);
one in three was fined. This fine level holds for the male
offenders reporting no funds regardless of their criminal rec-
ord; even one—~third of the men with four or more convictions
were fined. What changes is the courts' use of other sentencing
options for the remaining two~thirds. As the men's criminal
records deteriorate, the courts place a heavier emphasis on

prison for offenders with no reported income.



Still prison sentences are not common for these relatively
serious offender samples. Fewer than one out of ten offenders
across the four courts were impriscned; the proportion ranged
from three percent at Midland and West Courts to 13 percent at
Capital Court. The highest proportion (27%) was found among the
male offenders with four or more previous convictions and low
incomes (under £20). We note one special but small group with
an extraordinary high level of imprisonment (55%): eleven
males, sentenced for t.d.a. offenses who had been in prison
before. Clearly, whether or not an offender has served a pre-
vious prison term affects the likelihood of reimprisonment: 18
percent of male offenders who had been to prison before were
sentenced to another term, compared with six percent of those
with no prison record.

Prison sentences were even rarer among the female offenders
and first offenders. Only one female first offender was sent to
prison: she was under 30 and had lost her job as a result of
her involvement in a theft case; six male first offenders (all
under 30 years of age) were sentenced to imprisonment (for
assault or "other theft" ocffenses).

In general, these lower court sentencing patterns are not
unexpected. What is striking from a comparative perspective,
however, is (1} the degree of preference for the fine, even for
non-trivial offenses and even for relatively poor offenders; and
(2) the fact that prison ranks as low as it does among the
sentences imposed even though our samples were designed to focus

on offenders more likely to be considered for incarceration.



If we consider certain noticeable groups among the offender
population we sampled across the four courts, we may gain a
better understanding of how the striking reliance on the fine
comes about.

(a) The largest group consists of the young male offenders
(under 21 years of age). Among first offenders half are fined;
the half not fined are dealt with mainly by conditional dis-
charge, or probation. Prior criminal record changes signifi-
cantly the proportion fined among the young male offenders: it
drops from 50'percent for first offenders to 37 percent for
those with one to three previous convictions. Of the small set
of young males (31 in all) with more extensive criminal records
{(i.e., for those who have averaged at least one conviction per
year since reaching sixteen years of age), only one in five is
fined. ©Only for this small group, many of whom were convicted
of t.d.a., is prison the dominant sentence (29%}, with the
suspended prison sentenca, fine and probation ranking equal
second (19%). For all other young male offenders, whether first
offenders or not, the fine outranks others sentences by a ratio
of at least two to one.

(b) Sixty percent of the male first offenders in steady
employment are fined, as we have noted. The second most popular
sentence for these relatively good risk offenders is the con-
ditional diséharge (17%); only onerwas sentenced to imprison-
ment.

(c) Female shoplifters represent over half the female

offender group. About half the female shoplifters with no prior



record are fined, and most others are conditionally discharged;
none receive either suspended or immediate prison sentences.
The proportion of women shoplifters with records of one to three
convictions who are fined is much lower (25%); instead the
courts deal with these women by probation orders (32%), sus-
pended sentences and conditional discharges (18%). For the
women shoplifters with even more extensive records, the propor-
tion fined is lower yet {13%). For this group the suspended
prison sentence is the preferred sentence (31%), followed by
probation (25%), with the fine, prison and community service
orders ranking equal third (13%). Although many of these women
repeat the same offense pattern, the courts appear disinclined
to imprison. The use of the suspended prison sentence for the
recidivist women shoplifter seem§ part of a gradual escalation
in sentencing severity. Only three women shoplifters were sent
to prison; one had previously been fined but the other two nad
not; none had been to prison before.

(d) The unemployed male offender on public assistance with
a criminal record is perhaps the highest risk offender. We have
noted already that the young offenders in this group were con-
victed predominantly of t.d.a. and other theft offenses, whereas
the somewhat older offenders had more assault or other theft
convictions. Among the oldest members of the group {those over
44 years), over half had been involved in shoplifting.

How did the four courts deal with these risky offenders?
Even if the offender had one to three previous copnvictions, the

most likely sentence was still a fine (39%), despite the offen-~



der's lack of work and dependence on public assistance. Proba-
tion ranked as the second most freguently imposed sentence
(18%), followed by a Community Service Order (13%) and a con-
ditional discharge (12%). Prison ranked sixth and accounted for
only five percent of the sentences imposed upon male unemployed
offenders who had limited prior records. Even for those with
more extensive records (4 or more previous convictions}, the
courts still favored the fine for one out of four; but prison
ranked second for this group (20%), fcllowed by suspended sen-
tence and probation {(both at 15%).

(e} Finally we consider one last group: male unemployed
offenders who declare no household funds whatsoever. Our dis-
cussions Qith magistrates and clerks reveal a prevalent assump—
tion that many {(but not all) of these offenders are lying about
their finances, and are engaged in illegal activities to earn
money. How do courts sentence this group? The predominant
penalty is again the fine. Although those with the worst prior
records are fined less often, the fine is still the preferred
sentence~-30 percent; for these men prison and suspended sen-
tence are important second sentencing options--each accounting
for almost a gquarter of the group. This comparative severity
may either reflect the court's view of these men as high risk
offenders, or it may reflect escalating punishment for this type
of offender, or both. Nevertheless the fact remains that across
the courts nearly a third of this group is fined despite long

prior records and their declaration that they have no income.



We have tried in the foregoing discussion to outline the
patterns of sentencing emerging from cur data. Our examination
of who is fined or dealt with otherwise reveals patterns that
are not unexpected in the light of our discussion of the fine's
paramount position among sentencing options in English penal
philosophy and practice. Offenders with stable residence, and
continuous work histories, with no (or minor) records, no former
prison sentence, and within the higher financial brackets in the
sample are more likely to be fined than are offenders living in
squats, doss houses or temporary accommodation, out of work,
with limited funds, previous convictions and past prison terms.

Yet an equally important finding from our data is that a
significant proportion of this latter group of offenders are
nonetheless fined.. Indéed, because the fine is so dominant in
English sentencing, the courts impose fines on these less likely
candidates for fines at a level that exceeds the rate of fining
vis-a-vis other sentencing choices shown in the limited data
available to American courts.

Therefore, before proceeding to describe the process of
fining in English magistrates' courts in subsequent chapters,
we would like to present brief profiles of six fined cases from
our research samples. The purpose of these profiles is to give
the reader, as best we can from the recorded data on the cases,
a "feel" as to the nature of non—trivial cases £f£ined in the
magistrates' courts. The six which follow are not atypical;
they have been selected as intergsting because (1) they are

assault cases that might not have received a fine in American



courts; (2) the offenders were unemployed or casually employed;
(3) the offenders had previous criminal convictions and often

previous fines; and (4) they paid their fines either at once or

eventually.

Case 1

An 18-year-old male on unemployment benefit of £19 per week was
convicted of assault as a result of a street brawl. ©No perma-
nent injury was recorded. He had one previous conviction, also
for assault (sentence not recorded). The sentence on the
current conviction was: £40 fine and £25 legal aid contribu-
tion, to be paid at £5 per week. The offender did not pay until
a reminder letter was sent; he then paid regular installments
until the sum was paid in full.

Case 2

A 53-year-old male on disability of £48 per week, with £4 per
week from his father with whom he lived, was recorded as being
an unemployed taxi driver. He was convicted of assault as

a result of a pub fight; the victim's injuries were recorded
as bruises and a lost tooth. The offender had two previous
convictions, both for assault; the latter was dealt with by a
fine (status of fine: paid, but no details of whether within
terms set or after enforcement). He was sentenced to: £75
fine, £2% costs and £28 compensation, to be paid in 28 days.
After three reminder letters he eventually paid the lump sum.

Case 3

A 25-year—-old male, casually employed as a brick layer and
currently earning £80 per week and receiving £4 per week from
his father, who lives with him, was convicted of assault; the
location of the offense was a work site, but no details of
injury were recorded. He had three previous convictions
(charges not recorded); one of these had been dealt with by
means of a fine; which had been paid after enforcement. He
was sentenced to: £80 fine, £50 costs and £50 compensation,
to be paid at £10 per week. He paid outside the terms set by
the court, but without court action.



Case 4

A 5l-year~old male on unemployment benefit of £28 per week was
convicted of assault against an acquaintance in the street. He
had four previous convictions for offenses other than assault
and had been fined once before. His fine was not outstanding at
the time of the current fine. He was sentenced to: €40 fine to
be paid in 28 days. He paid within 28 days in full.

Case 5

A 27-year-old male on unemployment benefit of £42 per week was
convicted of assault in a dispute involving friends. No perma-
nent injury recorded, but he hit someone with a shovel. He had
11 previous convictions, "several for assault" (sentences not
recorded, but known to have had two previous fines, neither cur-
rently outstanding). He was sentenced to: £75 fine to be paid
at £5 per week. He did make a couple of payments, then de-
faulted, but paid the remainder as a lump sum when the means
warrant was executed.

Cagse ©

A 32~year-~old male was receiving £45 per week National Insurance
and £12 from his father towards the household funds. This
unemployed offender was convicted of assault and theft. He
attacked the shop owner who was trying to detain him; the victim
required stitches. The offender had 13 previous convictions and
had had 8 fines (none now outstanding). He was sentenced to:
£95 fine, £45 costs and £75 compensation, to be paid in 42 days
or else he was to attend a means inguiry on the forty-second
day. He did not pay, but attended the means ingquiry, when his
terms were reduced to £1.50 per week. He eventually paid the
full amount through these regular small installiments. It would
have taken him about three years from sentence at these reduced
terms, but after a year he paid off the remainder in a couple of
large amounts (no record as to change in means).



CHAPTER III

THE NATURE OF THE FINE SENTENCE IMPOSED

Introduction

This chapter is divided into two sections dealing with the
components of the fine sentence: the amount imposed and the
terms of payment. In examining the amount imposed we discuss
first, law and practice in relation to (a) the various component
financial penalties subsumed under the general term 'fine' and
{b) the decision as to how great a sum to impose. Second, we
examine data from our empirical research as to {a) variations in
amounts imposed (and their component elements), and (b) factors
affecting the decision as to amount, focusing primarily on the
role of offense gravity and the offender's means.

The second part of the chapter is concerned with the terms
of payment set by the court. After discussing law and practice
relating to payment terms, we examine our empirical data to
describe {a) variations in the terms of payment set and (b) the
relationship between these terms and the amount imposed. The
chapter concludes by adumbrating our discussion of the links
between fine amounts and the terms imposed by the court at sen-
tencing and subseguent patterns of payment. We turn to the

latter subject in the next chapter.

A. The Amount of the Fine

1. Law and Practice

Under English law, the exact nature of the fine sentence--

its amount and payment terms-~is left to the discretion of the



sentencer. This latitude is striking because, as we have al-
ready noted, the great majority of sentencers are lay magis-
trates. The situation indicates the measure of public confi-
dence in the Justices of the Peace.

There are few legal constraints upon the size of the fine.
Although a maximum amount of £1,000 exists under the Criminal
Law Act 1977, it is rare to find sums close to this level im-
posed in the magistrates' courts.l! This is also the situation
we found in most American courts (Hillsman et al., 1984). The
largest sums imposed in the magistrates' courts tend to encom-
pass not only a fine proper, but also several other financial
penalties, such as compensation (restitution), prosecution costs
aﬁd legal aid contributions. Indeed, the compensation order is
apt to exceed the fine proper and to inflate considerably the
total sum imposed.Z2

The existence of different components within what is re-
ferred to commonly as "the fine” complicates the administration
of the fine, as well as its imposition. The components of the
fine take different priority in terms of payment. Any monies
received by the court are to be applied against the sums ad-~

judged to be paid in the following sequence: first for compen-

l Criminal Law Act 1977, S. 28. This maximum is for
either-way offenses.

2 By law, since 1972 magistrates' courts have had the power
to order compensation for personal loss or injury up to a maxi-
mum of £400 for each offense proved. See Criminal Justice Act
1972, Section 1, re-enacted under Powers of Criminal Courts Act
1973, Section 35. At the Crown Court there is no limit set upon
the amount of compensation awardable, but the court should take
into consideration the offender's ability to pay.



sation, second for prosecution costs, third for fees and finally
for fines.>

Moreover, there are distinctions among the various compo-
nents of the "fine" when it comes to writing off amounts left
unpaid. Whereas a court may apply to the Home Office to have a
fine, costs or fees written off as uncollectable, in the case of
compensation the court must notify the victim. But the prac-
tices seem to vary from court to court. Some courts, such as
West Court, inform the victim that the fine/compensation records
have been transferred to a dormant file pending further informa-
tion concerning the offenders' whereabouts.4 In contrast, at
Capital Court the Fines Office writes to the victim for his/her
agreement to have the compensation amount written off. 1In one
case in our sample, the victim replied in an irate letter that.
she knew precisely where the offender was and'supplied the new
address so that the police might "try again." We shall return
later to the complexities of administering a financial penalty
composed of varicus sums imposed that are due to different
parties.

Most important, because the fine imposed is often a com-
posite of several elements, the court's decision-making when
relating the total sum imposed to the offender's means is made

more complex. In order to understand the complicating role of

3 1972 Criminal Justice Bill, Schedule 2: Magistrates'
Court Act 1980, Part III, S. 139.

4 see example of form letter in Appendix C.



compensation (arnd to é lesser extent costs and fees) in this
relationship, we must first examine the ambiguities in English
theory and practice surrounding the guestion of how the offen-
ders' means should affect fine amounts.

As mentioned, the decision about the fine amount is theo-
retically separate from the decision about whether to fine
(although in practice the two stages are often confused). Even
in theory, however, the lack of policy agreement in England over
the central questions--the proper amount of a fine and its rela~
tion to the offender's means and to the gravity of the of-
fense~—-is striking. Consideration of these issues is confused
further by inconsistent use of the term "fine,” so that it is
not clear whether the fine proper or the total financial penalty
is under discussion. While there is support for a policy of
uniformity in fining, with the amount set by a tariff system
geared to the offense,2 in practice, courts have no clearly
articulated tariff systems for fines related to particular
offenses, except in traffic cases.® The Court of Appeals has
advocated a basic tariff system fqr fines with mitigation in the
form of reduction for the indigent offender.’ Others have
proposed closer regard for all offenders' means, as well as for

the offense category, in deciding the amount of the fine, thus

5 "Justice of the Peace" 131 (1967), p. 36.

& D.A. Thomas Principles of Sentencing. 2nd ed. (London:
Heinemann, 1979}, p. 319.

7 See discussion in Roger Hood Sentencing the Motoring
Qffender. {London: Heinemann, 1972}, p. 71.




taking a policy perspective more in line with the concept of the
day-fine which has attracted considerble interest in Europe and
in the United States.®8

The general legal prescription reads that "in determining
the amount of a fine, a magistrates' court shall take into con-
sideration among other things the means of the person on whom
the fine is imposed so far as they appear or are known to the
court."? However, in practice, many clerks and magistrates do
not interpret this as placing much (or any) responsibility upon
them to ingquire actively into the offender's means at sen-—
tence.10 Although we have observed frequent rudimentary com-

munications at sentence about the offender's ability to pay.

8 See Scottish Council on Crime Report on Fines (Scottish
Office, 1974); Advisory Council on the Penal System (Wootton
Committee) Non=-Custodial and Semi~Custodial Penalties (London:
H.M.5.0., 1970}. The latter advocated that the fine should be
increased or decreased according to the individual's financial
circumstances. Both bodies, however, rejected the possibility
of adopting a day-fine system (as the ultimate extension of this
position) on practical grounds.

The day~fine concept began in Sweden and was successfully
adapted to the Federal Republic of Germany criminal justice
system in recent years; it refers to a two~stage process of
setting a fine. First, the number of units to be fined is
determined on the basis of offense gravity and circumstances;
then the monetary value of each unit is set on the basis of a
specific offender's financial means. We discuss the day fine
below, both in Chapter IV at page 105 and in Chapter VII. GSee
also Hillsman et al., 1984, pages 15-17, 201 and especially
Appendix C; and Casale, 1981.

8

Magistrates' Courts Act, 1980, S. 35.

10 piscussion at Justices' Clerks' Society Biennial Con-
ference, Trinity Hall, Cambridge, October 1982.



these are usually in connection with questions about what terms
of payment to impose, rather than the amount of the fine. 1In
general, there seems considerable variability in the amount-
setting process among courts, and it is our sense that the chief
clerk's view of the matter tends to determine the policy adopted
in nis court.

This is not surprising because in the usual summary convic-
tion on a guilty plea, the clerk does most of the talking.,
particularly when it is a lay bench. He puts the choice of
venue and plea to the defendant and explains the implications of
the alternatives. He also communicates to the bench information
about the offender, other than those details furnished directly
by the police. Although the clerk formally performs an advisory
role in the sentencing decision, technically his advice is
confined to matters of law. In practice, however, his input is
far greater insofar as he is the main source of information to
the bench. When it is a lay bench, which often displays a
strong reliance upon this experienced professional, the clerk's
influence may be substantial. A stipendiary magistrate, how-
ever, as an equally experienced lawyer, is less likely to re-
quire the legal advice of his clerk.

We have observed that stipendiaries tend to view their
proper role on the bench as a more active one than do lay
benches, and often want to know more about the financial circum-~
stances of the offender before them and ask for specifics in a
way that is less common among lay benches. The lay justices

appear to rely more passively on the police and clerk to supply



whatever information they deem appropriate. Although it is not
possible to make sweeping generalizations about such practices,
we have noticed these distinctions and shall return to them in
later discussions.

In the typical case of the unemployed poor offender, few
magistrates will go into the exact details of the offender's
economic circumstances. Although we have observed some sentenc—
ing stipendiaries asking about debts and weekly expenses and
making rough calculations, the amount of the fine and of other
sums imposed has usually been decided already and what is at
issue is the terms of payment, usually the installment rate.

in particular, the amount of compensation (restitution)
frequently appears to be set without regard for its effect upon
the total sum imposed, much less for the relationship of that
total to the offender's means. The factor uppermost in the
court's deliberations about compensation appears to be, as might
be expected, the extent of damage or injury to the victim.

Whnile clearly relevant to setting the amount of this element of
a financial penalty, compensation calculation appears more often
than not to divert courts from seriously considering whether the
total penalty they are imposing is realistic and justifiable
when measured against the offender’'s economic circumstances.

In theory, compensation encompasses the notion that the
offender is aware he is paying restitution to the person(s) whom
he has harmed. In practice, however, this idea becomes sub-
merged in the business of paying or colleéting monies. From

observations in court, we conclude that magistrates and clerks



rarely make clear to the defendant the distinction between the
imposition of a fine and a compensation order. There is no rou-
tine effort to explain to the offender that the amount imposed
by the court includes money that will pass through the court's
hands to the victim. It is our impression that the offender
merely registers the fact that his punishment takes the form of
a total amount owed the court.ll Subsequent dealings with the
Fines Office do nothing to dispel this notion: the staff com-
monly refer to all monies owed as "the fine." The total is what
counts both to the offender and to the court staff who are
collecting it.

The court will typically listen to the police summary of
the facts of the case and arrive at a decision. It will an-
nounce the amounts of the fine, compensation and costs (when
ordered); while this is being done, the court (or the clerk) may
often be observed adding up the sums imposed. This practice
underlines the observatin that the fining decision does not
usually have a clear focus on whether the resulting total is

realistic. For instance, in one case before a bench of lay

magistrates the chairman of the bench was heard to say: “Fined
£30; £20 costs; £68 compensation to pay." Then in an audible
aside to the clerk: "How much does it come to?"

Of course, the court {(or the clerk) may ask the offender

whether he wants time to pay, or how he intends to pay, or refer

i 1l 1n this connection, Walker notes that from a reduction-
ist viewpoint the distinction between fine, compensation and
costs may well be immaterial. Nigel Walker Sentencing in a
Rational Society (Harmsworth: Penguin Books Ltd., 1972), p.
105.




the offender directly to the Fines Office for clarification of
payment options, but it rarely inquires as to whether the offen-
der can pay the amount it has imposed. The offender, if wise in
the ways of the court or dismayed on hearing the total amount
due, may ask the court for time to pay without prompting. Often
the offender may be confused as to how to proceed and may not
reach the Fines Office on the sentencing day, although by not
doing so he is at a disadvantage in terms of not understanding

how the system works.

2. Sums Imposed

The case record data provide further evidence about how
sums are initially imposed in the fining process. While we
first present data on the separate amounts of fines, compensa-
tion orders and costs, court practiée and offenders' perceptions
about their monetary obligation lead us to concentrate there-
after mainly on the total sum imposed by the court (referring to
it in later chapters as "the fine" for convenience).

The information gathered on these questions in our research
comes from the sub-samples of fined offenders, rather than from
the general samples of sentenced offenders on which our earlier
discussions have been based. Considering the amount of fine
alone, we note some variation among the four:courts. At West
Court and Capital Court the fines imposed tended to be smaller
than at Midland and East Courts: 38 percent of the fined sample
at West and one quarter at Capital Court were fined £25 or less,

as compared with 16 percent at East Court and only 11 percent at



Midland Court. At the latter two courts, a quarter of the fined
offenders were fined over £100.12

The total amount of money imposed by the courts tended to
exceed the amount of the fine alone by substantial sums. Costs
and compensation in particular figured guite strongly in the
composite amounts imposed. Our data suggest substantial varia-
tion among the courts in the assignment of costs to fined offen-
ders. At Capital Court this occurred infreguently (15%) and at
West Court not at all. At Midland and East Courts, however, the
majority of fined offenders had to pay some costs (68% and 80%
respectively); indeed more than a third were ordered to pay over
£20 in costs.l3

To some extent, the Midland and East Court samples also
showed a higher proportion of compensation orders imposed in
cases involving fines (30 percent and 36 percent, respectively,
as compared with 21 percent at Capital Court and 20 percent at
West Court). The variation in amounts of compensation orders
imposed was not striking, however.1?

These differences in sentencing practice are reflected in

the total financial penalties imposed at the four courts {see

12 The mean fine ranged from £50 at West Court through £80
at Capital to £89 at Midland and £93 at East Court. For a
detailed comparison of fine amounts imposed at the four courts,
see Appendix D, Table III~1.

13 The mean costs award against offenders at East and Mid-
land Courts was £18 and £15 respectively. For further details
see Appendix D, Table III-2.

14 The mean compensation order was £13 at Capital, Midland
and West Courts; East Court’s mean was higher at £20, primarily
as a result of a few very large compensation orders. For de-
tails see Appendix D, Table III-3.



Table III-1 below and, in Appendix D, Tables I1I-4-7 for these

fine amounts by charge in each court). Midland and East Courts

imposed much larger sums. At West Court and Capital Courts 30

percent and 19 percent of fined offenders, respectively, were

ordered to pay a total of £25 or less, whereas at Midland and

Bast Courts only three percent and four percent of fined offen-

ders, respectively, were ordered to pay a total amount that

low. In contrast, about half the fined sample at each of the

latter two courts was ordered to pay total amounts over £106,

compared to 12 percent of the West Court fined sample and 29

percent of the Capital Court fined sample.

Because our sampies targetted non-trivial cases, we would

expect composite financial penalties in these courts to be

higher than the average for fined offender populations at magis-

trates' courts generally.15 What is important, however, is the

variation among the four courts studied, in amounts imposed when

sentencing apparently similar offenders for similar non-trivial

offenses.

15 The earlier Fines in Sentencing study involved research

on a broader spectrum of offenders fined by two of our four
magistrates' courts {(Capital and East) for criminal offenses

{excluding traffic and revenue offenses). The median total sums
imposed were £10 and £64 respectively. Even allowing for infla-
tion over the year between these earlier samples and the present

samples, our current research shows heavier fining patterns
associated with more serious cases. (See, Casale, "Fines in
Sentencing," New York: Vera Institute of Justice, 1981}.

If we contrast these data with the Vera~ICM study's New
York City figures, we see that the city-wide median fine of
$75.00 is considerably less than the East Court median
(1illsman et al., 1984, pages 55-56). We must remember that
New York City fined offender sample is even breader than the
original English samples reported by Casale, op. cit.

the
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Overall, Midland and East Courts dealt more severely with
fined offenders than did West and Capital Courts. One possible
explanation lies in structural differences among these courts.
Midland and East Courts are served by lay magistrates, whereas
Capital and West Courts have stipendiaries. There 1s a common
belief that stipendiaries tend to impose lower fine amounts than
lay benches. There are various theories as to why this should
be so. Although differences of social class and political
ideology are said to encourage this, it seems more likely that
the difference in sentencing behavior is a function of stipen-
diaries' professional experience. We have already noted that
they appear to take a more active approach in considering the
offepder's means when setting fine payment terms, asking for
details rather than relying on information the police or clerks
volunteer. This difference in initiative in the decision—making
process may influence the decision as to how heavily to fine.
The stipendiary may also have more awareness than lay magis-—
trates of the practical problems the court encounters in col—
lecting fines and a keener sense of what it means to be on
welfare. 1In other words, the stipendiary may pay more attention
to means when setting the fine amount.

Finally, the stipendiaries at Capital and West Courts are
less likely to burden offenders in our samples with court .costs
whereas the lay magistrates at Midland and East Courts routinely
order such contributions from offendeys. This may suggest a
more punitive or conservative attitude on the part of lay jus-
tices: the offender, not the tax-payer, should foét the bill

for the criminal justice process.
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Despite variations among courts, these data from our
samples indicate the direct relationship between the amount
imposed and the seriousness of offense that has been found in
previous research.'® Offenses of violence against the person
and offenses involving property of substantial value (as in
t.d.a. offenses) evoke generally higher fines. The less serious
offenses, such as shoplifting, tend to draw lower fines. One
type of offender about whom all four courts show a striking
degree of agreement is the shoplifting housewife: none had a
fine set over £90, and across all courts the majority was or-
dered to pay £60 or less. This pattern is repeated, though less
markedly, for male shoplifters., This difference suggests that
the consistently lower fines for female shoplifters may be part
of a phenomenon tﬁat aépears to hold across the courts of rela-
tively lower fine amounts for female offenders generally.l7
{For example, only one housewife in the samples received a fine
of over £120, for assault.)

Means. As we have indicated, the law is open to interpre-
tation and court practice is flexible (perhaps, unfortunately)
as to the nature of the sentencing court's obligation to inquire
into the offender's circumstances when setting a fine. Never-
theless, fine amounts do reflect some appraisal of means. While

one knowledgeable official characterized magistrates' courts

16 see softley, Fines In Magistrates' Courts, op. cit.

r
pps 10f£f; for details of the breakdown of fine by charge see
Appendix D, Tables I1III-4-7. ‘

17 see Appendix D, Table III-8 for further details.



generally as operating rough and ready, simplified day-fine
systems, our observations, interviews and data indicate this is
not uniformly so. Our case record data show guite striking
differences among the courts studied in the relationship between
the total sums imposed and offenders' self-reported means (see
below Tables III, 2-5). Data from the Capital and West Courts
indicate a fairly consistent pattern of relationship between
fines and funds. The cases there cluster around two poles:
"low" fines matched with "low" incomes and "high"™ fines matched
with "high" incomes. {The term "high" and "low" being relative:
Capital Court shows much greater use of fines over £120, as
compared with West Court, where the high fines are more often in
the £91-120 range with only 7% of offenders fined over £120.)
But at the East and Midland Courts, the pattern is lesé
clear, and there is a disproportionate use of higher fines for
lower income offenders. (There is also simply a greater ten-
dency to use relatively high fines: 43 percent of fined offen-
ders at Midland Court were fined over £120 and 45 percent at
East Court.) This could either be a result of disregard {or
ignorance) by the lay magistrates in those courts, of the offen-
der's means when setting the fine and compensation orders, or it
could arise from a discrepancy between self-reported means on
legal aid forms (the source of our data) and means declared in
court. However, our interviews provide no evidence that Midland
and East Court offenders, when reporting similar means on their
legal aid applications and in court; are less consistent than

those at Capital and West Courts.
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Interplay of Offense and Means. What are the financial

implications for offenders of these different fine-setting pat-
terns? The effect upon certain types of offenders will be far
smaller than on others. The male offenders who are steadily
employed tend to draw relatively high fines at all four courts.
In particular, the steadily employed offenders convicted of
fairly serious assault and t.d.a. offenses drew the largest
fines at the Midland and East Courts, as they did, though less
frequently at Capital and West Courts. However, because West
Court set markedly lower fine amounts generally, this meant
that, although the same link between higher fine amounts,
means, and offense severity is in evidence, the scale of fines
is transposed to a lower key across the board. For example only
ten percent of the steadily employed were fined over £120 at
West Court compared to over half of those at Midland and East
Courts. Nevertheless, the data suggest the expected link be-
tween offense gravity and work history in influencing higher
fine amounts.

However, this interplay between offense, means, and fine is
not clear at the other end of the spectrum: low income offen-

ders did not consistently draw the lowest (or even lower)
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fines.18 and they fare differently at the four courts in the
way their means and offenses relate to the amount of their
fines. This is despite the fact that, as the majority of these
offenders are unemployed and on public assistance, they have
readily verifiable incomes. Across the four courts, about half
of these offenders were ordered to pay relatively low fines (£60
or less). But offense had a primary role: the offenders con-
victed of shoplifting or other theft offenses tended to receive
the lower fines; the more sericus assault and t.d.a. offenders
tended to draw the larger fines, despite similarly limited
means.

Therefore, although they show that very low income miti-
gates fine amounts a; some {(but not all) courts, what those data
chiefly reveal is the overriding importance of offense growth in
determining the amount of fine imposed. Offenders with £20 or
less coming into the household each week were ordered to pay
over £120--by Midland Court in 48 percent of fined cases, by
East Court in 26 percent, by Capital Court in 15 percent by West

Court in only four percent of fined cases. T.d.a. and criminal

18 The patterns here are distorted by the fact that a
proportion of the unemployed group with prior criminal records
had declared they had no funds at all coming into the house-
hold. In some cases at least, this triggered a harsh response
from the courts; interview data suggest this is because magis-
trates suspect these offenders are lying about their means.

However, because the group of offenders with no declared funds
“is small in our samples, it is difficult to identify clear pat-
terns of fine setting at the individual courts. Yet there are
indications that, apart from West Court, which again imposed the
lowest level of fines on half this group, the courts were
equally as inclined to impose very high fines as very low. In
particular, when this offender group had assault or c.d.a.
convictions, the courts either ignored or disbelieved their
declared poverty.



damage offenses primarily accounted £for these very high
fines.19

Capital and West Courts again appear to follow a policy at
some variance with the fine setting patterns at Midland and East
Courts. It may be that the former two courts are tempering the
influence of offense on fine amount by considering more seri-
ously the relative poverty among their inner city offender popu-
lations. Moreover it would seem that at these two courts the
stipendiary magistrates are particularly aware of the declared
poverty of the particular group before them.

Is this true of the lay magistrates at Midland and East
Courts? If they are aware that these offenders have at most £20
per week to live on (and perhaps to support their families), the
imposition of £120 or more is eguivalent to ordering intention-
ally that these offenders should pay six weeks of their liveli-
hood. Even at very low installment rates, it is questionable
whether this is affordable or feasible within 12 months, the
generally agreed maximum period of time for fine payment.

We have arrived at the question of payment terms and their
relationship to fine amount. We shall come back to this point

later in the following section, when we review our own case

research data.

19 Compensation appears to play an important role in rais-
ing the total amounts imposed on low income offenders. At
Midland Courit, for example, of these offenders without jobs and
on public assistance who were convicted of criminal damage,
eight percent were order to pay over £120.



B. The Terms of Payment

1. Law and Practice

It is our sense that magistrates generally do not approach
fine imposition by considering the extent of the "burden" upon
the offender (i.e., the sacrifice entailed by paying X amount
under Y installment or fixed term conditions) before arriving at
the decision as to the total amount.20 The mainstream of cur-
rent English practice is quite unlike any of the day—fine
models, in which the total amount of the fine (rather than
merely the terms of payment) is calculated on the basis of the
economic burden on the offender, as well as the gravity of the
cifense.

This is not to suggest that the fine amount and the terms
of payment are not intimately related. From the perspective of
the offender, they are closely linked because together they
determine the duration of the punishment. Sentencers, on the
other hand, perceive the amount and terms as separate aspects of
the fine sentence. Court observations and interviews with
sentencers lead us to observe that in imposing a fine at X level
to be paid at £Y per week, the court typicaliy has no clear
perception that it is sentencing the offender to pay the fine
over the course of two or three years. Despite clear guidelines
that fine payment normally should be completed within twelve
months of imposition, actual amounts and terms of payment set by

these four courts often entailed far longer periods for total

20 gee R. Morgan and R. Bowles "Fines: Where does Sen-—
tencing End and Enforcement Begin?" Crim. L.R. 78 (1983).



repayment—-—in one case, as much as four years. (It is our sense
from interviews that the practice at these four courts is not
atypical.)

By law, the decision to set a fixed term or installment
rate for fine payment rests with the court. (The choice has
important implications for subsequent fines administration. As
we shall show later, the fixed term is easier to monitor and
thus more readily collected.) At the four courts studied the
payment terms were initially arrived at in court, generally only
after the full amount to be imposed was determined. The prac-
tices involved in setting the terms varied among the courts. At
Capital Court, where most fines were imposed on fixed terms, the
clerk typically asked whether the offender wanted time to pay
and if so how soon he could pay the total sum. The offender's
answer might be reflected in the magistfate‘s order for the term
of payment, but generally only if the offender had suggested a
period within the two-month range favored at this court.

At the other three courts, and at Capital Court when in-
stallment payment was at issue, the clerk would ask what the
of fender was offering to pay each week. We observed that some
offenders offered to pay only very small amounts (£l per week),
whereas others offered to pay installments that appeared out of
line with their means. Some offenders, perhaps those who knew
the system, pleaded poverty in the hope of "getting away" with
minimal weekly payments. Others, perhaps less experienced, were
anxious to appear able to afford the fine and overstated their

capacity to pay each week. There might be some response and



further inquiry from the court after the offender's offer of a
weekly rate. However, the process was uniformly cursory, de-
pending more on the offender's statement of what he could pay
than on a formal calculation by the court based on details
solicited from the offender or court papers about his actual
circumstances. The offender was then directed by the clerk‘to
“cee the office" or alternatively to consult the usher (for
directions to the Fines Office) in order to learn how to go
about making the payments.

There is evidence that some English magistrates' courts
leave the matter of terms entirely to their administrative
staff.2l The legal basis of this practice is open to question,
but it seems clear that the chief clerk has the authority at
least to allow additional time to pay.22 Recently douhts have
arisen, however, about the chief clerk's ability to delegate
this authority to his administrative staff.23 However, most
Fines Offices could not function without some delegation of the
clerk's authority to modify {(adjust) the initial fine terms .24

Subsequently, at our four courts, some of fenders asked the
Fines Office if they could extend the fixed term deadline or

lower the installment rate originally set in court. The ad-

21 1pid.
22 Jystices' Clerks' Rules 1970.

23 gee R.V. Gateshead Justices, ex parte Tesco Stores Ltd.
{1981) T All E.R. 1027.

24 There is authority for altering the installment rate in
Criminal Justice Act 1982. §. 51 (i).



ministrative staff of each case exercised discretion in granting
or refusing such applications, but could not change the overall
amount of the fine set by the court. At some courts, such as
Capital, where the management orientation is strong, the levels
of discretion are clearly demarcated: decisions involving up to
a given value may be decided by the clerical staff; decisions
involving larger sums must be referred to a superior administra-
tor. Yet few matters of this sort reach the chief clerk him=-
self.

The adjustment of terms occurs at various stages in the
payment/collection process. We shall return to this later when
the discussion focuses on that process. It is important, how-
ever, to note that the lines distinguishing fine imposition from
fine administration become blurred when the details of payment
terms are being worked out. At the four courts we studied, this
process begins in court and ends in the Fines Office, whereas at
other courts the entire matter of payment terms may be handled
outside the court by various administrative levels in the Fines

Qffice.

2. Setting the Terms

Our samples reveal a striking difference between the
courts'® practices of setting terms for fine payment. East,
Midland and West Courts used installment terms in 77, 81, and 85
percent of fined cases, respectively. By contrast, the vast
majority of fined offenders (81%) at Capital Court were ordered

to pay within a fixed term: eleven percent of the fixed term



fined offenders were ordered to pay forthwith and not a single
of fender was allowed more than two months to pay. The most
common fixed term period was between three and four weeks (43%
of the Capital Court fixed term fined offenders).25

The three courts using installments adopted quite different
approaches in doing so. Midland Court tended to impose low
weekly rates (£l or less per week in over a third of the sample,
the median weekly rate being £1.50). By contrast, Bast Court
set high installment rates: only three offenders were ordered
'to pay as little as £1 per week; a third of East Court's in-
stallment orders were for more than £3 per week. West Court's
use of installments lay somewhere in between: 15 percent were
ordered to pay £1 or less per weeg and half had weekly dues of
£2 or less; however, a third were ordered to-pay over £3 per
week. Therefore, from the standpoint of leniency of the overall
fine sentence imposed, West Court appears least severe by com—
bining a tendency to impose the lowest overall fine amounts with
the most frequent use of the more accommodating terms of payment

(installments) .26

25 By contrast, at Midland, East and West Courts the vast
majority were ordered to pay by installments. Out of the small
minority with fixed term fines, only one offender at Midland
Court, two at West Court and three at East Court were ordered to
pay forthwith and the most frequent term allowed was between 6
weeks and 2 months at Midland Court, as compared with between 2
and 3 weeks at East Court and West Court. Thus the courts rely-
ing heavily on installment payment tended to adopt different
approaches for the few offenders fined on fixed term payment.
For a further comparison of the four courts' approaches to the
fixed term; see Appendix D, Table III-9.

26 Por details of the installment orders for these three
courts, see Appendix D, Table III-10.



C. Terms and Amount

What patterns are found overall in the relationship between
fine amount and terms? The profiles of fine amounts and terms
imposed at these four courts reveal severer fines (higher
amounts) at Midland and East Court, but severer terms (fixed) at
Capital Court. West Court appears most lenient on both, com-
bining the lowest overall fine amounts with the most frequent
use of the more accomodating installment terms. Although these
patterns might appear superficially contradictory, they reflect
a consistency in fining policy. The imposition of relatively
low fines may suggest to the court that stringent payment condi-
tions are appropriate, as seen at Capital Court. It may be seen
as appropriate to set more accommodating terms when larger fines
are levied, as at East and ﬁidland Courts. Finally, the overall
leniency at West Court may reflect the relative poverty of its
offender population, compared to the other sample populations
(though it should not be forgotten that all of them are gen-
erally characterized by low income and high unemployment).

At Capital Court the incidence of fixed terms decreased as
the fine amount increased, the larger fines beingimposed on
installments.27 However, relatively low or moderate fine
amounts were the norm, and the court ordered these paid by short
fixed terms. The exceptional cases, in which installments were
ordered, were typically those involving female assault offenders

(aged 30~44) who were fined heavily but were of moderate means,

27 gee Appendix D, Table III-11l.



and those involving younyg male offenders fined relatively large
sums. (However, Capital Court ordered installment payment only
if the offenders had permanent addresses.) Thus, there seems to
be a consistent and realistic policy behind this court's use of
different payment terms in conjunction with different sums
imposed.

The other three courts used fixed terms infrequently; when
they did, it was generally because the offender had a temporary
or no fixed address and low income, and often had been ordered
to pay relatively small fines. Thus, again, the smallest fines
tended to be ordered on fixed term, and the larger fines on
installment.%8 The prevalence in these three courts of more
lenient installment conditions reflects realistic thinking on
the part of courts about heavily fined offender groups charac-
terized by limited means to pay.- These data support our earlier
observation that it is over the gquestion of terms, rather than

total fine amount, that courts take means into consideration.zg

28 the data do show some exceptions to this pattern between
amount due and terms. At Bast Court a small group of very large
fines involved fixed terms orders; we hypothesize that these are
an offender population punished by punitively high sums because
the court suspects substantial gain from the proceeds of crime.
The assumption on the part of the court was that these offenders
could afford to pay even such heavy fines within a short period.

29 The rates of weekly installments imposed by East and
West Courts, two of the three courts relying predominantly on
installment payments, showed broad correspondence with income
level: the lower rates tended to go to the lower income offen-
ders. At Midland Court there is no apparent correspondence
between rates and income levels. See Appendix D, Tables III-
12-14 for further details.



Whether the initial decision to impose heavier fines ré—
flects realistic sentencing is ancther matter and depends, in
part, on the outcome of the payment/enforcement process (to
which we turn shortly). In this connection the sentencing
policy at Capital Court is interesting because it arguably
reflects a practical attitude to the whole fining process.
Sentencers seem realistic about imposing heavier amounts--they
may be paid on installment; but the majority of the fines are
relatively small and are to be paid on fixed terms. This over-
all policy may spring from a desire both to take offenders’
poverty into account and keep down the court's administrative
costs and to put pressure on most offenders to pay soon after
sentence (reflecting the desirability of swift punishment).

It is harder to discetn a consistent policy behind Midland
Court's fining practices. The heavier fining, especially when
offenders declare very limited means, does not bode well for the
successful outcome of tne sentence--payment. The low weekly
installment rates at Midland Court indicate that the magistrates
are aware of offenders' means. But, at the same time, the com-
bination of high f£ines and low payment rates means long payment
periods. Are the magistrates making this connection when they
fine? Either they do not view the fining process in its total-
ity or, if they do so, other considerations take priority.

Research has pointed to the link between the nature of the
fine sentence (the amount and terms) and the outcome of the

payment/collection process.30 Qur own data, presented below,-

30 cg, Softley A Survey of Fine Enforcement H.O.R.U.
Study 16 (London: H.M.,S.0. 1973) p. 38.




confirm this: The larger fines cause more payment problems than
the smaller fines; except for some very small fines (often
nominal fines imposed on offenders with very limited means and
weak community ties, with an order to pay forthwith that results
in time served), low fines tend to be paid without the court
(Fines Office) taking any action or after only limited action
(e.g., reminders letters).3l The higher fines tend to be paid
in full only after more coercive measures are taken, or they are
cancelled by prison time served in lieu of payment, paid in part
with the remainder written off as uncollectable, or remain out-
standing for long periods.

The association between the terms set for payment and
voluntary payment is even more striking. Capital Court's sample
of fined offenders demonstrates the less problematic nature.of
the smaller fine with fixed term arrangements: 45 percent of
fixed term payers paid without any court action as compared with
19 percent of installment payers. Data from the other three
courts bear out the supposition that fixed term smaller fines
cause less work to elicit payment than do installment fines.32

Whereas this confirmation of past research findings has
important policy implications it does not explain the full
variety of payment outcomes evidenced in the data. In the fol-

lowing chapter we shall try to go beyond the crude link between

31 See Appendix D, Tables III-15-18.

32 See Appendlx D, Tables II1I-19-22. This same relation-
ship was evident in our previous research on fining practices in
the United States (Hillsman et al., 1984: 1l01ff).



the nature of the fine sentence {amount and terms) and the out-
come of the payment/collection process, when we consider who

pays voluntarily and who does not.
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CHAPTER IV

PATTERNS OF PAYMENT:

PAYMENT BEFORE ENFORCEMENT

Introduction

In this chapter we deal with issues of the payment and
non—-payment of fines. We begin by defining our terms (because a
variety of usages may be found in the literature), and by
briefly reviewing what is already known about (a) the extent of
payment, interim default and non-payment in English magistrates'
courts, and {b) the factors associated with these phenomena.

We explore primarily who pays "voluntarily" rather than who
pays as a result of enforcement activity on the part of the
court, a subject primarily reserved for Chapter V. We shall
focus on‘characteristics of sentences and offenders that offer
insight into the question of who pays voluntarily, thus also
addressing who among the original pool of fined offenders re-
mains to be subject to increasingly coercive enforcement tech-
niques. In doing so, we discuss briefly the European literature
on the Swedish and German day~fine systems that suggests the
relationship between amount imposed and offender's means as a
key to explaining the success of fine collections. In examining
data from our present study to address some of these questions,

we draw upon the unique information we have collected on the

means of individual fined offenders. Using these data we at-
tempt to explain the extent of voluntary payment (as contrasted

to elicited payment and to non-payment) at different courts.



First, we seek to identify typical combinations of sentence and
offender characteristics that appear associated with voluntary
payment. Then, in the light of this analysis, we examine the
position of certain offender groups traditionally considered bad
fine risks either from the English or from the American view-

point.

A. Defining the Stages of the Pine Payment and Enforcement
Process

Fine payment is a complex subject. There are a variety of
ways in which sums may be forthcoming in payment of court—-im—
posed financial penalties., Systematic information about the
payment process and why certain cases result in only partial or
no payment is sparse. However, to review the existing informa-
tion, wé must establish our terms of reference. Not only are
there considerable gaps in the existing literature on fine pay-
ment, there is also ambiguity in the use of terms to describe
the process.

In dealing with the payment of fines and other sums imposed
upon fined offenders we shall confine ourselves primarily to
considering payment in full. There are of course instances in
which a fined offender, particularly when granted installment
conditions, will pay part of the sum owed and then fail to pay
the remaining debt. Although we have information concerning
partially outstanding or partially written off sums, we shall
focus on the question of whether the fined offender complied in

full with the sentence. This focus stems from our interest in



the appropriateness of the original amount and terms of the
sentence, and with wheﬁher the court was obliged to take action
to elicit payment. We are not primarily concerned with the
financial implications for the court of partial or full payment.

Therefore, when we speak of 'non-payment,' we refer to
failure to pay the entire amount owed. For practical purposes,
our research cut-off date was 15 months post sentence, but this
time frame also reflects the prevailing policy in magistrates'
courts that full payment should be accomplished in one year
following sentencing.

We use the terms 'non-payment' or ‘failure to pay' because
the more usual term ‘default' is open to various interpreta-
tions. It may signify ultimate failure to pay the full amount.
(Thus when a fined offender is committed to prison for non-pay-
ment of a fine, it is typically referred to as imprisonment for
fine default.) However, default is also used to signify an
initial failure to comply with the original payment conditions
that may, or may not, be followed by full payment of the fine.
(Thus when a court is said to have a default rate of 50 percent,
this often means that half of those it fines violated the origi-
nal payment conditions while half paid in full accordance to
those terms.) The problem with using 'default® to cover both
phenomena lies in the fact that a fined offender may technically
default on his payment conditions (e.g., miss an installment,
pay less than the full weekly installment rate or pay the full

amount or part thereof after expiration of the fixed term



period) but may eventually pay in full. We confine our usage to
this second meaning as signified by the term "interim" default.
We shall refer, therefore, to the various payment permuta-
tions as follows:
1) voluntary payment: full payment either (a} in
accordance with the conditions of payment (i.e., with-
out interim default); or (b} after a technical interim

default but before the court initiates any action to
elicit payment;

2) interim default: failure to pay fully in accor-
dance with the conditions of payment;

3} elicited payment: full payment after interim
default and initiation of court action to elicit
payment;

4) wultimate payment: voluntary and elicited payment
(i.e., any payment in full with or without court ac-
tion);

5) non-payment: ultimate failure to pay fully (by
the 15-month research cut—off date), whether or not
the court chooses to enforce the fine sentence by
imposing a prison term in lieu of payment.

We note that voluntary payment is only non-problematic in
that the court does not take action. It may involve interim
default, although this is likely to be of short duration because
it is resolved before the court has time to identify the interim
default and to initiate action.

Elicited payment consists of full payment which occurs
subsequent to court action, but it must be noted that any in-
ference about a causal relationship between a court action and
subsequent full payment must remain tenuous in this research.
Nevertheless, we will make the assumption that a court action
has at least some impact on the fined offender's decision to pay

in full.



B. Prior Research on Payment and Default

1. Extent of the Non-Payment Problem

Past research has tended to focus on a somewhat different
set of guestions than those we address in this chapter. Studies
have been concerned with court efforts to enforce fine payment
in the event of interim default and patterns of ultimate payment
or non~payment.

From studies of fining conducted in England over the last
fifteen years, a plcture emerges of a sizeable non-payment prob-
lem in the magistrates' courts. Research indicates considerable
variation across courts but suggests about a quarter of the
offender population fined for serious offenses ultimately fails
to pay the full fine imposed. This may be favorably contrasted,
however, to the somewhat higher rate of one-third found in the
New York City lower court system for all fines imposed (Hillsman
et al., 1984: 83).

For instance, almost a quarter of the fined offenders
studied in one British sample were "in default" after 18 months,
nine percent of whom had not paid any part of the fine.l Over
a quarter of the monies due to the court were outstanding after
18 months. This Home Office study, published in 1978, and based
upon nationally aggregated data for 1974, revealed a fine pay-
ment rate of 77 percent among offenders fined for indictable

offenses.

1 Paul Softley, Fines in Magistrates' Courts, H.O.R.U.S.
No. 46 (London: H.M.S5.0., 19878). '




We also learn of variations in payment patterns from past
research. If a broader range of cases is included, the ultimate
payment rates tend to be higher than for indictable offense
cases. Moreover, payment rates vary somewhat across courts. A
1983 Home Office study of 34 courts revealed payment rates rang-
ing from 78 percent to 95 percent; but the samples included
offenders fined for traffic offenses, a group with traditionally
high payment rates, the inclusion of which would explain the
higher payment rates as compared with the indictable offense
sample in the 1978 study.2

Thus from past studies we have a rough indication of the
extent of the ultimate outcome of the fining process across
courts and offenses. Yet this does not speak to why some fined
of fenders pay readily and others do not. To understand the full
extent of the problem, we must consider the degree to which
payment occurs voluntarily and conversely, the extent to which
the court is obliged to take action to elicit payment.

Past research affords some data on these phenomena, the
emphasis being primarily on problematic payers. One study found
that official court action was needed to enforce payment against
48 percent of the fined offenders in the sample.3 Other
studies provide similar evidence of the considerable administra-

tive task involved in eliciting payment. For example, in 1972

2 paul Softley and David Moxon, Fine Enforcement: An
Evaluation of the Practices of Individual Courts. H.O.R.U.
Paper 12 (London:. H.M.S.0., 1983).

3 Softley, Fines In Magistrates' Courts, op. cit., p. 21.




about 100,000 fines were imposed in Manchester courts; 18,000
were paid without action having to be taken. Eventually, war-
rants were issued against 4,200 defaulting offenders and, of
these, 884 offenders (nearly one fifth of those with warrants)
were committed to prison for fine default.4

Obviously the amount of enforcement work occasioned by fine
default varies from court to court, with the variation in in-
terim default associated with factors such as the nature of the
offender population, offense characteristics, fine amounts,
etc. It is reasonable to conclude from our own and others’
research that enforcement, regardless of its magnitude, is often

a significant part of English courts' administrative tasks.

2. Pactors Associated with Payment, Interim Default, and
Non~payment

As well as considering the extent of the problem raised by
interim default, existing studies have addressed the question of
the link between sentence, offender or system variables and
interim default, payment and non-payment. Again the emphasis
has been largely upon why offenders do not pay initially or
ultimately.

Sentence variables. Past research has raised a point that

has major implications for sentencing policy: there is evidence
that ultimate non-payment correlates highly with the amount of

the fine. One study showed that half the offenders due to pay

4 Cecil T. Latham "Enforcement of Fines" in Crim. L. Rev.
No. 552 (October 1973), pp. 552-559.
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over £100 were in default after 18 months, and noted that fail-
ure to pay was associated with amounts imposed in excess of
£50.2 Similarly, the 1983 Home Office study found a clear
relationship between the average sum imposed by a court and the
proportion of offenders paying within 12 months. As we indi-
cated at the end of the preceding chapter, our own data support
this.

Once one begins to consider the sentence in detail, however,
the complexity of the links between the sentence and its payment
becomes apparent. Past research indicates that the likelihood
of interim default and ultimate failure to pay increase with the
severity of the sentence (i.e., the fine amount); but there is
~also evidence that interim default is less likely when the
conditions of payment are strict.

One major study in England found a statistically signifi-
cant difference in the rate of interim default associated with
installment versus fixed term payment. Of a sample of offenders
sentenced to pay the fine by a certain term, 31 percent had paid
nothing one week after the final term date, whereas of those
paying by installments 17 percent had made no payments at all
one week after the final installment due date.® However, it is
to be expected that an offender paying on installments due to

run over a six-month period will have paid something by one week

5 Softley, Fines in Magistrates' Courts, op. cit., pp.
17-18.

6 paul Softley, A Survey of Fine Enforcement, H.0.R.S.,
No. 16 {(London: H.M.S5.0., 1973}, p. 19.
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after the final due date, even if only one installment, whereas
a fixed term payer with only two weeks to pay may have paid
nothing by one week after the due date. The implications of
these findings for offenders' eventual payment or default remain

unclear. However, English data from our earlier Fines in Sen-

tencing study suggest a higher incidence of full payment among
fixed term payers.’ As we noted in Chapter III, in our present
data eventual payment is associated with fixed terms rather than
installments. An earlier Home Office study, based on data
aggregated across the country found that, after nine months had
elapsed following sentence, 90 percent of fined offenders had
completed payment in 1967 and 89 percent in 1968. These high
payment rates were apparently related to the fact that 70 per-—
cent of fined offenders were given only seven days to pay.8

Thus we see that "severity of sentencing," if it takes the
form of strict payment terms, does not necessarily lead to lower
payment rates. The harshness of the short fixed term as a con-
dition of payment would appear to bear a positive relationship
to payment, whereas the relationship between harsh fining, in
terms of amount imposed, and payment is negative. However, in
comparing payment rates by payment terms one cannot disregard
that fixed terms and instaliments are often used in conjunction

with different amounts imposed. Fixed terms are used primarily

7 Casale, "Fines in Burope." New York: Vera Institute of
.Justice, 1981, Part III, pp. 58f.

8 Softley, A Survey of Fines Enforcement, op. cit.
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for relatively small fines, and the higher payment rates associ-
ated with fixed terms may partially reflect the link between
payment and smaller fines.

Offender characteristics. But beyond this relationship

between amount imposed, terms and payment, there are the links
between the payment outcome and offenders' circumstances. Past
research has attempted to relate certain offender characteris-
tics to likelihood of payment.

Various studies indicate that the extent of the offender's
prior record appears highly related to non-payment of fines.
For instance, in one study 46 percent of offenders with three or
more previous convictions were in default after 18 months .2
Parallel findings from an analysis of 1961 data show a non-pay-
ment rate of 21 percent for offenders with no or only one prior
conviction, as opposed to 54 percent for those with two or more
previous convictions.l0 If we try to explain this relatiocnship
we find ourselves thinking not only in terms of unresponsive or
irresponsible behavior patterns possibly associated with offen-
ders with long records, but also in terms of the likelihood that
offenders with serious records will tend to have bad employment
records, low income and poor social ties. In other words, the
research to date leads us to consider the link between criminal
record and fine default as potentially explained at least in

part by an association between economic means and amount owed.

9 Softley, Fines in Magistrates' Courts, op. cit., p. 19.

10 R.F. Sparks, "The Enforcement of Fines" in British
Journal of Criminology, Vo. 13 (1873), p. 104.
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Unfortunately, past research provides limited information
about that association because it has not obtained detailed
information on offenders' means. The evidence that is presented
suggests that if offenders are classified by broad distinctions
such as family income level, employment status at the time of
sentencing and residence in a low or high crime rate area, the
probability of default increases greatly as the offender's
position in such rankings declines.ll More recent Home Office
research on 34 courts, while it did not include specific eco-
nomic or employment information on individual fined offenders,
it did consider the relationship between offenders' payment rate
and community economic variables: the level of unemployment,
the rateable value of property and the gross weekly income in
the area served by the courts. The study found no statistically
significant correlations.l2 |

System variables. Past research has also addressed the

gquestion of how ultimate payment is linked to court action to
elicit payment from those fined offenders who do not pay volun-
ta;ily. Our discussion of the relationship between system vari-
ables and eventual payment or non-payment belongs primarily in
the next chapter. In this chapter we focus on a numerically
more important group: the majority of fined offenders upon whom
the fine enforcement system has no direct effect because they

have already paid before that system is called into action. The

11 Marein Davies, Financial Penalties and Probation,
H.C.R.S. No. 5 {London: H.M.S5.0,, 1970}, p. 21.

12 Softley and Moxon, op.cit.
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only enforcement effect attributable to the system for this
larger group is a general and indirect (but potentially impor-=
tant) one. That a fined offender may know what will happen if
he fails to pay may encourage his voluntary payment or contri-
bute to his decision to allow interim default to occur. Past
research has noted the variety and relative frequency of mea-
sures adopted by courts to elicit payment and the rates of ulti-
mate payment and non~payment following different measures. We
shall return to this subject in greater detail when we focus
upon the enforcement strategies adopted by our courts in Chapter

V.

C. Gaps in Knowledge About Fine Payers

1. European Experiences

although the past fifteen years have seen increasing re-
search interest in England on the use of fines and the problems
of enforcing payment, there are still considerable gaps in our
knowledge about what determines the success or failure of the
fining process (compliance or non-compliance with the fine sen-
tence) .

As the recent NACRO Working Party has reported, there is a
"distinct lack of information about many of the most important
questions involved" in the process of fine default and enforce-
ment. In particular, "little is known about the characteristics
and circumstances of fine defaulters and the reasons for their

default."13 We shall try to take a first step in addressing

13 NACRO, Fine Default: Report of a NACRO Working Party
(London: NACRO, 1981), D-8.
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these issues. We proceed from the idea that in order to under-
stand why some offenders default, it is important to examine.why
some offenders pay readily. That examination leads us to one of
the questions evoked by past research: the relationships be-
tween the payment outcome, the nature of the fine sentence and
the offender's means.

It is a guestion central to the whole fining process.

After all, if one is dealing with a financial penalty, it makes
sense to examine the finances of the offender on whom that type
of penalty is imposed. The issue is not merely a technical one:
it goes to the fundamental equity of a system of financial
penalties imposed on persons of different financial means.
Although research in the English system has not tackled this
intriguing set of felationships, in certain Buropean countries
the issue has given rise to the development and study of a
refined system of fining: the day~fine system.

The recent interest in Europe in the day-fine concept, as
reflected in its introduction into the Federal Republic of
Germany, testifies to a growing awareness that fining is not a
simple sentencing task.l4 Like some other sentence options,
the fine permits flexibility: severity of punishment may be
geared to gravity of the offense by increasing the fine amount
or the harshness of payment terms, as the length of a prison

sentence may reflect the seriousness of the crime. But to a

greater extent than with other sentence options there is also a

14 For a further discussion of the day-fine concept see
Casale, "Fines in Europe," op. c¢it., Part I, pp. 27ff.
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conspicuous "flexibility"™ about its impact: the sacrifice
entailed for different individuals by the identical fine may
vary considerably. A system of equitable fining must achieve a
balance by weighting both for offense gravity and for the sacri-
fice entailed. The day-~fine system attempts to do just this.

The impetus for the day-fine system may have come chiefly
from concerns for equity, but the system has implications of a
practical as well as a jurisprudential nature. Research con-
ducted in the Federal Republic of Germanyl3 into the effects of
the introduction of the day-fine system provides evidence of a
general satisfaction on the part of practitioners with the way
the system works.l® There are also indications (probably not
unrelated to practitioners® attitudes) that a fining process
which starts with a fine sentence closely tuned to the in*
dividual offender's means, as well as to the gravity of the
offense, ends with a high level of payment, both in terms of a
high proportion of offenders paying voluntarily (65%) and a low
proportion not paying at all (6%).17

Similarly in Sweden, where the day-fine system has been
operating for many years, the high payment rates appear to
reflect, at least in part, the imposition of carefully weighted

fine amounts. The refinement of the sentencing process, there-

15 cg. Hans-Jorg Albrecht, Strafmessung and Vollstreckung
bei Geldstrafen. (Berlin: Duncker & Humboldt, 1%80). For a
discussion in English see Casale, op. c¢it., Part II.

16 casale op. cit., Part I, p. 34.

17 1bid, Part II, p. 7.



- 107 -

fore, appears to have a positive effect on enforcement prac-
tices.18 If, as in Sweden and the Federal Republic of Germany,
there is a measure of general confidence in the equity of the
original fining decision, the authorities tend to view persis-
tent defaulters as willful rather than inept and to pursue them
with conviction. It may be that part of the lack of vigor seen
in the enforcement efforts of certain English courts derives
from an uneasy sense that some offenders cannot rather than will
not pay their fines. In addressing questions of the relation-
ships between the fine sentence, offender's means and payment
outcome, therefore, we are examining the policy-relevant issue
of whether the fining process is equitable and realistic.

2. Present Study

The success of the whole fining process and, within it, of
the fine enforcement process thus depends upon the original
sentencing decision. It is for that reason that this chapter is
concerned with the relationship of offender characteristics and
voluntary payment outcomes. In order to do so, we collected
self-reported financial and work information on the individuals
in our fined offender sample. Using this unique information
base we shall discuss the extent of voluntary payment in terms
of the offender's economic circumstances in relationship to the

total sum imposed by the court.

18 1pid., pPart I, p. 43.
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P. The Extent of Voluntary Payment and the Resulting Problems
of Enforcement Confronting the Courts

Combining the four magistrates' courts studied we find that
roughly one in three fined offenders paid in full "voluntarily,"
that is, without court action {see Figure IV-1). Although some
of these at each court were technically in default (they did not
comply exactly with the terms of payment set down by the sen-
tencing courts), the majority of the voluntary payers were able
to meet all the conditions of the sentence: they paid the full
amount imposed according to the payment terms. The aggregated
data, however, mask different patterns at the four courts.

When we look at our four courts individually, we £ind that
the proportion of voluntary payers varies considerably. At
Capital and East courts approximately 40 percent pay without the
courts having to take any action to encourage payment; West and
Midland courts fare somewhat worse with 30 percent and 27 per-—
cent, respectively.

It is difficult to attribute the response to the collec-
tion/enforcement strategies of the courts. For these voluntary
payers those strategies were never called into play. It may be
that these offenders are responding to the threat of enforce-
ment--that they knew precisely what would lie in store for them
if they defaulted--but it is hard to regard this as their prime
motivating force. Although general knowledge of each court's
enforcement strategy may have some influence on voluntary pay-
ment, we begin by 1ooking elsewhere for an explanation of the

variation among the courts. It seems more likely that the
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FIGURE IV-1

VOLUNTARY PAYMENT, ELICITED PAYMENT, ARD RON-PAYMENT
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voluntary payment pattern is associated with offender
characteristics and with the nature of the fine sentence.

Broadly speaking Capital, West and Midland Courts have
similar fined offender populations: there is large scale un-
employment and the funds available to the offender's family each
week are limited. However, East Court's fined offenders are
somewhat better off and their unemployment rate is lower. Thus
the voluntary payment variation is not simply explained by
relative prosperity.

Behind the similarity in Capital and East Courts' better
voluntary payment rates lie very different sentencing patterns.
On average the amounts imposed at Capital were lower than at the
other courts though closer to the sums set at West Court; at
Capiﬁal, héwever, the conditions of payment were more severe
than at the other three courts, with heavier reliance on short
fixed terms rather than installment terms. Yet despite these
differences, Capital and East Courts had similar higher rates of
voluntary payment.

Voluntary payment rates appear linked to both sentencing
policy and offender characteristics. We focus particularly on
the notion that the degree of match between the sentence and
offender's economic circumstances affects the rate of voluntary
payment.

As we have said, there is not a simple relationship between
voluntary payment and offender characteristics. Across the four
courts, however, cgrtain types of offenders stand out as parti-

cularly good fine risks (i.e., they pay voluntarily): £female



- 111 -

offenders‘generally and male first offenders. Weshall try to
examine payment patterns to see whether it is indeed the offen-
der characteristics that explain voluntary payment or whether
these are in turn linked to sentence characteristics.

1. Female Offenders

Female offenders are an interesting group despite their
relatively small representation within the more serious fined
offender sample (approximately 10%). Across all the courts
women pay their fines: 72 percent ultimately paid, and more
important for our immediate concern, 41 percent paid volun-
tarily.

Among the women, who are the voluntary payers? They are
predominantly women first offenders with household incomes of
over £60 per week.

Case A involved a middle-aged
woman convicted at West Court
of shoplifting and sentenced by
a £30 fine payable in 25 days.
She had lost her job because of
her conviction but her spouse
was earning £110 per week. The
household weekly expenses were
reported as totalling E£57. The
woman had no previous convic-
tions. She paid within the
fixed term of 25 days.

Income and prior record are both important for offenders’
payment outcomes but, among women, record is less important than

among the men.l9 Women offenders tend not to have as serious

19 1¢ is generally speaking harder to find well-paying
employment if you have a record, and 'the worse the record the
harder this becomes. The link between prior record and non=-
payment, attested in past research, may be partly a reflection
of the link between means and record.
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records as the men. However, the women with some prior record
(1-3 convictions) tended to pay voluntarily, provided that they
had funds over £60 coming into the household each week. Here
the importance of other family members' earning power can be
seen as a dimension of the interplay between prior record, means

and payment.

Case B involved a fifty-two
vear old woman convicted of
shoplifting at Midland Court.
She had one previous conviction
for which she had been fined.
On the present offense she was
fined £50 to be paid in 14
days. She herself was in
steady employment earning £32
per week as a clerk and her
spouse was also fully employed,
earning £29 per week. The
‘household's reported weekly
outgoings totalled £19. The
woman paid the fine at the end
of the 14 days.

What stands out most about the women offenders, especially
those who paid voluntarily, is that they had relatively small
fines to pay especially in comparison to their household in-
comes. We observed earlier that the courts tend to fine women
less heavily than men, regardless of the self-reported financial
circumstances of the woman or her household.20 We suspect that
this may be due in part to the magistrates' traditional view of

the woman as not self-supporting and their reluctance to place a

20 The women offenders were fined slightly less frequently
than the men and, if fined, they were ordered to pay lower total
amounts. For example, across our four courts 11% of the women
fined were ordered to pay over £120, compared to 32% of the male
offenders.
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financial penalty indirectly on the husband. It may also be
linked to the dominance of shoplifting among women's offenses
and the notion that this offense is connected with either family
deprivation or emotional problems. Moreover shoplifting seems

to rank farther down on the scale of grave offenses than other

offenses sampled in our research.
At Capital and West Courts in particular the women volun-

tary payers were fined smaller amounts (under £31), regardless

of the level of household funds.Z2l

Case C involved a 27~year-old
housewife convicted of shop~
lifting at Capital Court. She
had no previous convictions.
Her spouse earned £65 per week
and her father, who lived with
the household, gave her £8 per
week for his keep. She was
ordered to pay a fine of £20 in
28 days. She paid within the
stated fixed term.

-

But even the women at East and Midland Courts, who were gen-—
erally fined rather more heavily than at Capital and West Court,
paid voluntarily if their family income was relatively high.
Although at East Court the women voluntary payers were all pay-
ing fines over £60, they were also relatively better off than
the women voluntary payers at the other courts.

Case D involved a forty year

old woman convicted of shop-

lifting at East Court. It was

her first conviction. She was
employed as a female inspector

21 a¢ Capital Court 7 of the 10 women voluntary payers were
fined under £31; at West Court 4 out of 7 were fined under £31
and the remaining 3 were fined under £61; the latter three women

all had over E£60 per week coming into their households.
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and earned £67 per week., Her
spouse earned £75 per week; the
family owned property in the
U.K. She was fined £60,
ordered to pay £15 costs and
£100 legal aid contribution.
The court allowed her 28 days
in which to pay the total of
£175. sShe in fact paid one
month too late but the Fines
Office had not initiated action
by that time.

At Midland Court where women were fined more severely,
those who paid voluntarily belonged to the upper income
brackets. However, unlike the other courts, fewer women overall
at Midland Court paid voluntarily (although most women offenders
ultimately paid). This reflects the larger £ine amounts in
relationship to household income characteristic of this court.

This pattern is illustrated by two cases of women who had still

not paid their fines in £full after at least a year. They were

fined over £90 although they reported less than £40 in weekly

income.

Case E involved a l19-year-ocld
girl convicted of assault. She
had no previous convictions and
was fined £50 plus £42.75
costs. She was ordered to pay
at an installment rate of £2
per week. She was unemployed
and received benefits of £17
per week out of which she spent
£12 per week on room and

board. She failed to make any
payments and a means warrant
from the Fines Office was still
outstanding against her fifteen
months after sentence.

Case F involved a twenty-one
vear old housewife convicted of
assault. It was her second
conviction and her first fine.
She was fined £125 plus £42.75
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costs to be paid at £2 per
week. She reported that she
was divorced from her husband
and receiving £17 in benefits
each week. She lived with her
father who gave her £7 per week
for housekeeping. The woman
defaulted on her installment
payments and the Midland Court
Fines Office issued a means
warrant on which she was
brought before the default
court. There she was ordered
to pay at the increased rate of
£3 per week. She paid a few
installments sporadically,
before relapsing into renewed
default. After the 16 months
following sentence she had
ultimately not paid (there was
over £100 still outstanding).

As we said in the preface to this discussion of the women
voluntary payers, the female group is a small one given the
predominance of men in the general offender populafion and also
in the fined offender population. Nevertheless the data have
interest because they suggest that

a) generally, high voluntary payment
rates among women are linked to
relatively low fines in relation to
family income, and

b) the exceptions to this general
rule of voluntary, and ultimate,
payment among women may be partly
attributable to the incidence of
disproportionately heavy fines im-
posed on relatively poor women.

Let us consider whether similar factors relate to the be-

havior of the other conspicuous group of voluntary payers: male

first offenders.

2. Male First Offenders

The voluntary payment rate for men across the four courts

is one in three. Most of the male voluntary payers were first
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of fenders (69%), and these men make up nearly half the total
male first offender population in the sample. However, the
proportion of male voluntary payers drops from nearly one in two
for first offenders to one in four for men with minor records
(1-3 convictions) and to one in ten for men with more serious
records. Notably the voluntary payers who had long prior rec-
ords were also the few among that group who were employed:

Case G involved a 43-year-old

man convicted of shoplifting at

Capital Court. He had 5 pre-

vious convictions. Although he

had not had steady employment

throughout the previous year,

he reported current weekly

egarnings of £75 per week and

outgoings of £30 per week. He

was fined £20 payable in 7 days

and he paid at the end of the

week.

If we examine further the first offender voluntary payers
we see that they were quite often men in steady employment. Of
the 71 first offender males who paid voluntarily, 31 were em-
ployed throughout the previous year. A numerically small group
of student and retired men are also found among the first offen-
der voluntary payers.22

We suggest from these data that the male first offenders'

tendency to pay voluntarily reflects both a less cynical (or

less experienced) attitude towards playing the system (i.e.,

22 The first offender students and pensioners show a volun-
tary payment rate of 89%. The students and pensioners with
records show a lower voluntary payment rate (67%) than their
counterparts with no criminal records but they still are the
predominant type among the male voluntary payers with records,
relative to their incidence in the sample. (They total 27
cffenders at the four courts.)
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waiting for as long as possible before paying or evading payment
entirely) and the fact of their steady, if limited, income.

In fact the steadily employed and the small group of stu-
dents and retired men predominate not only among the first of-
fenders but among the male voluntary payers génerally. Forty-—
one percent of all male voluntary payers were in steady employ-
ment (although only 30% of the male fined offender population
were steadily employed). In contrast, unemployed men on bene-
fits were less frequent amonyg voluntary payers (28% of that
group) although they accounted for 41 percent of the male fined
offender samples. Although the unemployed on benefits may have
very limited means, theirs is a steady income. Whether they
paid voluntarily seems also to be related to the amount of the
fine. Most of the unemployed men on benefits who paid volun-
tarily (84%} had smaller sums of under £61 to pay. ©Overall,
therefore, the same pattern of explanation emerges from our
discussion of men who pay voluntarily as from our discussion of
women: the size of the fine in relationship to the means avail-
able from employment, or family, or both {with the relationship
between employment and prior record influencing the means).

3. Voluntary Payers at the Four Courts

We know that Capital and East Courts show the highest over-
all voluntary payment rates. As with the women, at East Court
the male voluntary payers tended to pay higher fines (half were
over £120), were mainly in steady employment and in the moderate

to high income brackets.



- 118 -

Case H involved a l9-year-old
male convicted of taking and
driving away a vehicle. It was
his first offense. He had a
steady job as a mechanic and
lived with his parents. He
earned £54 per week and de-
clared weekly expenses total-
ling £18 per week. He was
fined £125 with £10 costs,
£17.50 compensation, and £30
legal aid contribution. These
various sums totalled £182.50
payable at £5 per week. He
paid in accordance with these
terms (except for minor aberra-
tions in the installment
dates).

At Capital Court the male voluntary payers were either (a)
unemployed men on benefits paying lower fines under £30, or ()
men in steady work and in the highest income brackets (almost
all over £60 per week) paying higher fines over £90. This pat-
tern resembles West Court, except that there were few voluntary
male payers at West Court paying higher fines.

Case I involved a fifty-five

year old man convicted of shop-

lifting. He was out of work

and received £34 per week in

unemployment benefits. He was

a first offender and West Court

fined him £20 to be paid in 21

- days. He paid in full at the

end of the three weeks.
By contrast, there were fewer voluntary payers at Midland Court
of any type, but especially with fines under £30, and the small
number of male voluntary payers was made up chiefly of a group
which, like the male voluntary payers at East Court, had rela-
tively high incomes, steady jobs and high fines.

Although the typical voluntary payers at each court differ

somewhat, the details of their cases tend to fit the same
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pattern: voluntary payment tends to occur when the means of the
fined offender and the financial penalty imposed are in line
with each other. The pattern of voluntary payment at the com-
bined courts {Table IV-1l) confirms that there are few voluntary
payers with large fines and low incomes.

The voluntéry payers show a marked tendency to cluster
around lower fines. There is a less striking clustering of
voluntary payers around higher fines with higher incomes. The
broad patterns support our tentative conclusion that a fining
decision that tries to match amount imposed and means of the
offender carries a greater probability of fining success (i.e.,
ready and full payment).

However, although at Capital, Wést and Midland Court the
voluntary payers rareif combined low incomes and high fines, at
East Court a number of voluntary payers fitted this unusual
profile (Table IV-2). How is it that this phenomenon is unique
to East Court? Why does it not occur at Midland Court where
higher fines are also imposed on offenders with lower incomes?

We can suggest speculative but plausible explanations.
First, the mismatch between fine and means is simply more glar-
ing at Midland Court among offenders with £20 per week and less
and fines over £120: almost half the offenders (48%) in the
very low income group had fines of this magnitude at Midland
Court.

Second, offenders at iMidland Court live in a city more
clearly hit by the recession: the local unemployment rate is

higher than at East Court. Unlike imprisonment or probation,
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VOLUNTARY PAYERS

Pine Amounts Impesed by Total Weekly Household Funds snd by Court
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the fine is an impersonal penalty; someone cannot serve time in
prison or undergo probation supervision in your stead, but
someone else may contribute to your fine payments. Poorer East
Court offenders differ from their counterparts at Midland Court
by having a network of somewhat better off individuals upon whom
to draw for financial support.

Finally, the fine enforcement process (to which we now
turn) is more varied and more personally run in East Court than
at any of the other courts studied. The enforcement process in
this small community may provide a more effective deterrent to
interim default for those whose more limited means make payment
of larger fines difficult.

These explanations tend to elaborate our general finding
that voluntary payment is a more likely when there is.congruence
between fine amount and tﬁe financial resources available to the
offender. We turn now to those offenders who did not pay volun-
tarily but who did respond to the collection/enforcement pro-
cess, as we trace the fining process through its next stages.
The enforcement stage may be varied and protracted but in most
courts it serves to deal successfully (i.e., elicits full pay-
ment) with a minority of the fined offender population (30% in
all four courts combined). As we have pointed out already, most
fined offenders (onenthirdj either pay without the enforcement
system (voluntary payers), or ever pay all that is due {just
over one~third) despite the enforcement system (ultimate non-
payers), although some of these non-payers are eventually im-

prisoned in lieu of payment. If offenders pay voluntarily
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primarily because their fines are congruent with their means,
then we would expect to find among the ultimate non-payers
evidence that fines and means were mismatched. This is indeed
the case as we shall see in Chapter V.

It might be argued that an effective collection/enforcement
system would identify serious mismatches and include mechanisms
to rectify this situation, thus avoiding the failures of the
fining process that are evident from partial payments, write-
offs, and imprisonments for default. While there is theoreti-
cally scope for this function within the English fining system,
in practice, the original amount imposed stands and only the
terms of payment are modified. Thus we shall see that the
enforcement strategies employed by these magistrates' courts
serve mainly to apply pressure to pay, with various degrees of
effectiveness. We would not expect, therefore, to find serious
incongruity between fine amounts and means among these offenders
who respond favorably to the enforcement pressure. Rather we
would expect that elicited payment most commonly occurs when the
amount imposed is hard but not impossible to pay. In this
context, therefore, ultimate non-payment is an indicator of .(a)
the extent to which a court's enforcement efforts are well
applied to those offenders capable (though perhaps unwilling) to
respond to it and (b) the extent to which no amount of pressure
can alter the fundamental reality of a major mismatch between
the fine amount set and the financial circumstances of the

offender.
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The next chapter addresses the first of these points by
examining the enforcement processes in these four magistrates'

courkts in detail.



CHAPTER V

FINE ENFORCEMENT: TECHNIQUES AND STRATEGIES TO
IMPLEMENT THE FINE SENTENCE

Introduction

In this chapter we examine what happens when fined ocffen-
ders fail to pay their fines voluntarily. Let us first, how-
ever, review the definitions we are using of key terms, before
discussing the law and practice involving the techniques of fine
enforcement available in the English system.

After presenting a broad cutline of these options and the
various ways they are used at different courts, we examine some
of the advantages and disadvantages of the individual tech-
nigques, dividing them into two main categories: (a) enforcement
techniques normally adopted at sentencing and, therefore, pro-
viding a link between the sentencing and implementation stages
of the fine process; and (b) techniques normally adopted in
response to interim default and, therefore, providing no direct
iink between the two stages.

After this discussion of specific enforcement technigues,
we turn to an examination of different enforcement approaches in
the four courts, including various ways Fines Offices are or-
ganized, as well as the differing combinations and sequences of
techniques they adopt as strategies to elicit payment.

Finally we compare the relative merits of the four courts'
overall enforcement strategies in terms of the rate of elicited
payment and the extent of ultimate non-payment-—the failure of

the fine process.
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In this chapter we are primarily concerned with the en-

forcement stage

of the fine process, that part of the overall

fining process directed at eliciting payment from those who have

not paid voluntarily. As previously, we define the success of

this process as
As seen in
fined offenders

action and thus

full payment of the sum imposed.
Chapter IV, Figure IV-1, about two~thirds of all
at each court fail to pay in full without court

are in interim default on fine payment. Among

the fined offenders in interim default, we distinguish two

groups:

1} those who are in interim default but
eventually pay, that is, those who appear to
respond to enforcement action although the
causal link between court action and payment
is not always clear, particularly when long
gaps occur after enforcement action and
before payment; and

ii)

those who persist in not paying after

15 or more months have elapsed since the
fine sentence, that is, those who are the
failures of the fine process.

Court enforcement action to elicit payment tends to be

highly variable

across courts and to lack overall coherence.

Although a court's "enforcement strategy” may be intimately

bound up with its fine sentencing practices, more typically it

operates reactively: enforcement starts only after interim

default has been detected.

The enforcement approach of a court may entail a complex

fusion of actions and actors, and it potentially encompasses the

entire duration

of the fine process involving many in-house and
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external agents of the court. In practice, the histories of
most fines reveal a process that is characterized more by a
succession of hiccups than by a smooth continuous flow from
imposition through implementation: the disjunctions in the
process are more striking than the continuities.

We noted earlier that the lack of continuity in the fining
process is already in evidence at sentencing. Thereafter, as
payment begins, if the system breaks down, it does so less
because of specific mechanical failures than because of a lack
of awareness of the entire fine process. Fine implementation
requires organization and, in this area of court activity, the
organizational links may be tenuous.

After sentencing, although the magistrates are theoreti-
caliy still in contrel, the fine becomes the responsibility of
the court's Fines Office. The magistrates have delegated their
authority to the clerk and he in turn has delegated it to depu-
ties and to the Fines Office staff. Too often in actual prac-
tice, however, there is no one individual who is held account-
able for the outcome of the fine process. In addition, the
Fines Office receives the responsibility for the successful
outcome of the fining process. Furthermore, while the Fines
Office gets general responsibility for the fine outcome, it
exercises no control over the definitive stage, namely the orig-
inal sentence, neither can it reduce the amount of the sentence
subsequent to sentencing. (Not only does the Fines Office at a
magistrates' court carry the burden of implementing its own
court's fine sentences, it is charged also with implementing

crown court fines.)
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Implementation requires managerial skills. 1In particular,
a pre-requisite for managing the payment and enforcement process
is an ability to identify problem payers. Apart from those
enforcement techniques preset at sentence, the Fines Office is
concerned mainly with deciding when to take official action and
what action to take. To make this decision it must be able to
detect default. Thereafter it must be able to monitor offender
action and official response. Given the extensive use of fines
in the English system this poses substantial organizational and
managerial tasks. |

Thus when we use the term ‘enforcement approach,' we mean
not only the specific enforcement strategy or strategles used by
a court to elicit payment but the whole system of administrative
and op@ratiéna% policies that is called into play to implement
the fine sentence. 1In the following section we review the
separate enforcement options available in the English system
before turning to the more complex guestion of how these fit

together into the network of a court's overall enforcement

strategy.
B. Specific Enforcement Techniques Available to Magistrates'
Courts

The statutory means available to the English courts to
enforce fine payment are many and varied. Chart V-1 sets out
the main techniques available and indicates the more common

variations in practice.
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CHART V-1

Enforcement Techniques Available to Magistrates' Courts

Technique

Description

Methods

Alternative prison
term fixed at sentence

Sentencing magistrates’
order an alternative in
event of default to avoid
necessity for means in~
quiry

Often used if no
fixed abode and
with fine pay-
able forthwith

Adjustment of terms

Discretionary modifica~

tion of payment terms

(a) by increase or
decrease of install-
ment rates, or

(b) by alteration of
fixed time to pay, or

(¢) de facto by exercise
of discretion in in-
voking enforcement
system

Exercised

(a) formally by
default court,
or

{b) informally by
Fines Office,
by authority
deputed from
clerk

&

Reminder
~{(Warning Letter)

Written Notice of Interim
Default {(letter format or
duplicate of fine notice)

Delivered by post
(oceasionally
by registered
delivery)

Meansg Summons

Summons to appear at court
for means inquiry at speci-
fled date

Delivered by ordi-
nary post or
registred delivery

Means Warrant
with bail

Warrant for court atten-
dance at means inquiry;
offender bailed to appear
on specified date

Delivered by

police or warrant

officers

(a) in person or

{(b) by notice to
come to police
stat./warr.
office for
bail pending
attendance

continued.../
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Chart V-1 cont.

Description

Methods

Means Warrant
without baill

Arrest warrant for
attendance at speci~
fied means inquilry;
offender detained
pending appearance

Executed by
police/warrant
officers;

offender taken
into custody for
appearance (forth-
with) at means
inquiry

Means Inguiry
(default court)

Court session to in-
quire into offender's
means and reasons for
interim default; date
set (a) at time of sen~

tence, or, more typically,
(b) after interim default.

Used to (a) adjust
terms and to {(b)
issue and tempo-
rarily suspend
committal warrants
(see helow)

Distress Warrant

Warrant issued to
bailiffs authorizing
seizure of property
in lieu of payment

Usually civilian
bailiffs charging
% fee on success—
ful warrants in-
cluding tax
(V.A.T.) and/or
claiming flat re-
imbursement fee on
failed warrants

Attachment of
earnings or garnish-
ment of wages (AOQE)

Order at original
sentence, or at means
inquiry for direct
deduction of fine
from wages

Crder to employer
to deduct and send
to Fines Office
weekly installment
from offender's
wages

Money payment super—
vision order (MPS0)

Order made at sentence
or means Inquiry for
supervision of fine

payment.

Usually carried
out by probation
officer empowered
to adjust terms
but not to remit
fine.

continued.../
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Chart V-1 cont.

Description

Methods

Committal Warrant

Warrant ordered at sen—
tence or means Inquiry
for committal to prisomn
to serve time in lieuw
of payment

May be suspended
pending last
chance of payment
or effective imme—
diately

Lodged Warrants

Technically a committal
warrant ordered at sen-
tence, at means inquiry,
or by written administra-
tive process for offender
already in prisom on
other matter

Offender's consent
obtained by Fines
Office to cancel
fine by time
served in prison
on other matter
obtained by Fines

Remission

Partial or total can-
cellation by default
court of sum lmposed

Power thecoreti-
cally available to
default court;
rarely used even
for partial re-
mission
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Usigg this outline of statutory techniques available to
magistrates' courts as a basis for discussion, we shall consider
variations in the operation of particular techniques. We then
turn to a discussion of how they are used within the enforcement
strategies of different courts. We have included among these
enforcement techniques certain elements of the fine sentence:
for example, prison alternatives to a fine fixed at sentence;
means inquiry dates set at sentence; money payment supervision
orders (MPSOs) and attachment of earnings (AOEs) ordered at
sentence. In choosing at least a partial structure for future
fine payment, the court appears at sentencing to be looking
ahead to future stages of the fine process: the implementation
of a payment scheme.

As we have already noted, to the extent that the amount
imposed and payment terms have important implications for the
payment outcome, all the details of the fine sentence might be
considered part of the court's implementation strategy. Al-
though this makes sense from both a practical and a theoretical
standpoint, in practice, there is a lack of continuity between
the sentencing and enforcing stages in the fine process. Courts
do not commonly articulate awareness of payment implications
when deciding how heavily to fine an offender. Such considera-
tions may play a superficial role in the decision as to payment
terms (and even here we find installment rates set with no clear
notion of what these entail in terms of duration of payment).
Similarly, sentencing magistrates do not pay much attention to

the enforcement strategy at their courts nor is there any marked
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feedback between the Fines Office and the magistrates to let
them know what enforcement problems are routinely encountered in
the sentence they impose.

Therefore, although for purposes of this discussion we will
consider enforcement techniques that are initiated at sentence
as well as those employed later in the fine process, their in-
clusion is not an indication of a coherent and continuocus plan
of campaign coordinated between sentencing magistrate and Fines
Office to promote fine payment. That characterization is very

wide of the mark for the courts studied.

C. Variations in the Operation of Individual Techniques

1. Techniques Linking the Fine Sentence to its Implementa-
tion

There appear to be certain exceptions to the general rule
of disjunction between sentencing and implementing in the fine
process. One occurs in the limited use of the fine sentence
with a fixed alternative prison term. However, the continuity
between sentence and implementation is largely dictated by the
timing of events, since the technique is usually used with fines
payable forthwith. Thus, the continuity is somewhat mislead-
ing. When examined more closely, this technique is often merely
an administrative convenience used to rid the court of further
proceedings on a potentially bad fine risk while avoiding direct
imposition of a sentence of imprisconment.

Usually this takes the form of a sentence such as "£5 or 1

day" and tends to occur in connection with small fines imposed
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on offenders with few community ties (e.g., no fixed abode).l

If the offender chooses to serve time in lieu of payment,'2 he
might be held in detention at the courthouse during the day of
sentence in order to serve a one day alternative fixed term.S3
(Longer terms would normally involve committal to prison.)
Sometimes the offender sentenced to a one day alternative prison
term has already served his time when he appears in court, be-
cause he has been arrested late on the evening before or during

the night and has spent the night (or possibly an entire

weekend) in the police cells. In this event the fine is a

1 The circumstances under which the court might fix an
alternative of imprisonment were set out in the Criminal
Justice Act 1967, and restated in Magistrates' Courts Act 1980
82 (1). The Criminal Justice Act of 1967 made this permiss-
ible only if: (a) the offense itself was one punishable by
impri-sonment and the offender appeared able to pay immedia-
tely or (b) the offender was unlikely to remain in the U.K.
long enough for payment to be enforced, or (c) the offender
was already serving a term of imprisonment or detention in a
a detention center. Under this Act, as under previous legisla-
tion, unless the court had fixed an alternative term of impri-
sonment at sentence, it might not issue a committal warrant
subsequent to sentence without first calling the offender to
a means inquiry. The court might then fix the term if (a}
the offense were punishable by imprisonment, or (b) all other
means of enforcement had failed.

2 The element of choice is not always clear in these
cases. In the case of offenders fined with a fixed alternative
because of no stable abode, it may well be clear to the police,
if not to the court, that the offender does not have the means
to pay on him and in the absence of close and substantial com-
munity ties will not be able to find the necessary funds. In
this event the phenomenon may run counter to the legal require-
ment that a person should not be imprisoned for non-payment of a
fine simply because he cannot afford to pay. See Mag. Ct. Act
1952, Section 69 (2). T

3 Under Section 110 of the Magistrates' Court Act 1952 the
offender may not be kept later than 8 p.m. Often the offender
is given a mid~day meal by the court police staff and then told
to leave.
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technicality; the court is imposing a fixed alternative for
which the offender will almost certainly opt, since it means
that he can leave immediately without any monetary cost.4 The
costs to the system are not large; existing detention facilities
take up the slack.3 There is little paperwork; these in-court
detention cases are normally only entered in the register but
are not entered in the fines ledgers, because no fines adminis-
tration is involved. This represents a saving of Fines 0ffice
time and resources.

The use of this convenient device seems most prevalent in
cases involving the "socially inadequate offender" convicted of
a minor offense, such as public drunkenness or vagrancy.6
Therefore it is rare among the more serious fined offender popu-
latiéﬁs in our research samples. It is also not popular among
courts generally (among the four courts studied, it was used
only by Capital Court to any extent). Its limited use reflects

a certain ambivalence on the part of the court about its status

as a fine sentence.

4 Many courts report that this often happens after the
weekend, when offenders have been arrested and kept in the cells
pending the re-opening of court on Monday morning.

5 The police cells at the courthouse or Bridewell (police
detention centers) are available and if resources of space and
staff have to stretch to accommodate a small proportion of de-
fault detainees, the effect is not conspicuocus. The additional
catering costs {(possibly a midday meal or a warm drink) are not
@normous . :

8 For a detailed discussion of this phenomenon, see (asale,
op. cit., Part III pp. 27ff.
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Apart from this exceptional device there are few statutory
tools at the court's disposal that may readily link the sentenc-
ing and implementing stages of the fine process. However, the
tools that do offer this possibility are also those generally
used the least.

The attachment of earnings order (AOE) has potential as a
tool for sentencing courts to ensure the success of the fine
through guaranteed regular payment by deduction.? 1In practice,
however, it is eschewed on the grounds that it places the burden
on the employer and that there is a risk of precipitating loss
of employment.8 This argues for restricting its use to offen-
ders working for large institutional employers. We have found
only one type of case for which the AOE appears ideally suited:
if the offender is a soldier, the army deducts the fine install-
ments regularly, there is little risk that the offender will
disappear and almost none that he will be dismissed.

The yreatest disadvantage of the AOE, however, is the pre-
requisite that the offender be steadily employed. In the san-
ples taken for this study, steady employment is not the usual
condition for fined offenders.

The other tool that links the imposition of fine sentences

and their implementation is the money payment supervision order

7 The AOE introduced for criminal cases under Section 46 of
the Criminal Justice Act of 1967. The order was already avail-

able in maintenance cases by virtue of the Maintenance Orders
Act 1953.

8 In the Federal Republic of Germany the attachment of
earnings order also enjoys little use for precisely these same
reasons. See Casale, Fines in EBurope, op. cit., Part II.
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(MPs0O) .9 However, sentencing courts rarely use it, reportedly
because it is disliked by the Probation Service which is charged
with its administration. Probation Officers are said to be
concerned that fine enforcement duties will strain their rela-
tionships with the offenders. It also represents a significant
amount of additional work.

Undoubtedly these are disadvantages. However, the strain
on the probation officer-client relationship adheres merely to
the use of the probation officer as the supervising agent. The
courts would employ some other agent to perform the supervisory
role {(e.g., a court enforcement officer in its Fines Office).
The remaining question would be whether the expense of this
individualized handling would be worthwhile, even if restricted
to a small number of defendants: would its use be likely to
avoid imprisonment? While there is limited direct evidence
available, there are indications in both American and English
research that personalized treatment has positive effects on
ultimate payment in some fine cases (Hilisman et al., 1984:
93ff). We have noted the relatively high eventual payment rate
at Bast Court and feel this is linked at least in part to the
intimate atmosphere at its Fines Office, where a relatively
small caseload permits a single experienced member of staff to
deal with most cases in a highly personalized way. We shall
return to this point when we consider variations in enforcement

strategies among the courts studied.

% Magistrates' Courts Act 1980, Part III, 88,
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perience and logic indicate that threat of coercion elicits
payment, yet the reminder is generally couched in only mild
tones of warning.

The means warrant, ostensibly a method of bringing default-
ing offenders to court for a means inguiry, often works to
elicit payment prior to or on the means inquiry date.l2 Again
the instrument works by threat but, as in the case of the re-
minder, the means warrant could make stronger use of the element
of threat included in the notification to appear. If the Fines
Office, on behalf of the court, is intent on obtaining payment,
it might emphasize more forcefully the consequences of non-
compliance.

Most courts, and indeed all four of the courts studied, use
means inquiries. However, the extent of their reliance on this
costly measure varies considerably. Some courts (including
Midland Court)} favor setting an advance means inguiry date at
fine imposition in case the offender does not meet the payment
terms originally set.13 Although this suggests greater conti-
nuity between sentencing and implementing stages of the fine
process, in practice it tends merely to postpone actual initia-
tion of enforcement activity until after the means inquiry date,
because there is no particular incentive for the fined offender

to pay before that date. The sentencing court has, in effect,

merely separated the decision as to fine amount and terms of

12 For examples see Appendix C. 1In the case of the means
warrant with bail, the provisions for a warrant with bail are
set out on the back of the warrant form.

13 See Criminal Law Act 1977, Section 44A.
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payment. During the intervening period, the offender is sup-
posed to pay the fine. If he fails to pay, the default court at
the preset means inquiry date will usually order payment by
installment terms and set a new date for means ingquiry in the
event of further non-payment. Individual cases may thus involve
a number of means inquiries. There is a degree of supervision,
therefore, but it is a costly method that essentially uses the
court rather than the Fines Office as the supervising agent.
This is clearly not the most cost effective use of the means
inquiry.

The means inquiry {or default court) is designed to examine
the offender's circumstances and to determine whether (a) to
adjust the terms of payment, (b) to take more coercive action
(i.e., issuing, and perhaps temporarily suspending, a committal
warrant) or (¢) to remit the fine amount in part or in full.

The default court has the power to remit all or part of the
fine, but it is not entirely clear whether remission must be
linked to a change in the offender's circumstances.l4 It is
clear when such a change does occur the court is fully empowered
to remit (cancel) the fine. However, as we shall see from our
sample data, the remission option so rarely ugsed at these four
courts (and is reportedly rare throughout the system). Magis~—
trates appear loath to alter an origiﬁal sentencing decision by

their colleagues. This may be a sound policy, if reasonably

14 Magistrates' Court Act-1980, Part III, 85«

The Court “"may remit the whole or any part of the fine if
the court thinks it just to do so having regard to any change in
his (the offender's) circumstances since the conviction.”
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applied. However, if the original fine is grossly mismatched
with the offender's means {as we have shown is not uncommon},
there is clearly a place for reconsideration and remission of at
least part of the fine. That this only rarely occurs suggests
an inflexibility in the sentencing and re-sentencing part of the
fining process that is oddly at variance with the prevailing
flexibility of Fine Office implementation operations.

Apart from these main elements of the enforcement process
(the reminder, the means warrant {(or mean summons), and the
means inquiry), there are two far more coercive techniques
available to elicit payment: distress (seizure of property) and
prison committal. Distress seems little used, if its use is
measured on a nation-wide basis, but it is intensively employed
by a few courts and it is gaining in popularity; indeed there
has been a marked increase recently in the number of courts
resorting to this measure which is more traditiconally associated
with civil debt collection.

We shall discuss the details of this technique in the next
chapter, which is devoted to a special examination of distress
and committal., Suffice it to say that the importance of dis-
tress lies not so much in its established, widespread use as in
its growing reputation as a forceful additional weapon in the
armory of enforcement. It recommends itself to busy Fines 0Of-
fices because, like the means warrant, the distress warrant
places the case, at least for a while, in the hands of an exter=-

nal agent {(in this instance usually a civilian bailiff).
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As we shall see in the next chapter, distpess also tends to
work by threat rather than by actual deprivation of property.
Although the distress warrant, like the means warrant, is not as
forceful a document as it might be, the power of distress lies
in the arrival at the offender's doorstep of a determined in-
dividual interested in obtaining payment.

Committal also appears to work by threat and, again, the
arrival of an individual at the offender's home, in this in-
stance a police officer, appears to have a forceful impact
eliciting payment. The committal warrant, like the means war-
rant, shifts the workload on to the police. However, 1if actual
committal to prison occurs, the case is removed from the Fines

Office books permanently and it is the Priscon Service which must
cope.with the burden. Although this may not make economic sense
in the context of the overall criminal justice system, it sim-
plifies matters enormously for a Fines Office faced with a
problem payer.

The committal warrant may be made effective immediatelyl>
or may be suspended by the default court, giving the offender a
last chance to pay.l6 1If the offender fails to comply with the
payment terms, the suspended committal warrant is supposed to

come into force forthwith. In practice, however, considerable

15 Lodged committal warrants may be issued to take imme-
diate effect for offenders already in prison on another matter;
technically a committal warrant is issued on the fine and
*lodged" against the prisoner. By this paper process uncol-
lectable fines may be disposed of from the Fines Office books.

16 Magistrates' Court Act 1980, Part III, 77,
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timelmay elapse after renewed default before the committal war-
rant is given to the police for execution: the delay may be the
result of administrative discretion on the part of the Fines
Office or ignorance due to the slow process of identifying
default.

As we turn to discuss variations in enforcement strategies,
we shall see that the exercise of discretion is an important
element in the enforcement process. Whether it is an inten-
tional part of the enforcement strategy depends upon whether the
clerk and the Fines Office has adopted a conscious policy con-
cerning discretion and flexibility, or whether the flexibility
is haphazard and derives from a lack of coherent strategy or

organization.

D. Variations in Overall Enforcement Approach

Among different magistrates' courts the combination of
measures regularly adopted as part of a routine strategy varies
markedly and the differences have important implications for
payment/default results. The sequence of measures alone does
not constitute the enforcement approach. The organization of
the Fines Office--its staffing arrangements and physical facil-
ities, the prevailing policy regarding exercise of discretion,
record-keeping systems and monitoring procedures, methods of
dealing with the public and the very atmosphere in the Fines
Office-~is a complex fusion of elements that affect the payment

process.,
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1. Prior Research Findings

Past research has examined specific techniques of enforce-
ment, rather than enforcement strategies as a whole. The early
guantitative research was based largely on nationally aggregated
data. These data highlighted the incidence across the country
of certain techniques and the broad payment patterns associated
with their use.l7 They also contained much useful information
as to offender and case characteristics associated with interim
default or ultimate nbn—payment. They identified (a) cases
involving certain offense categories as productive of more pay-
ment problems than others; (b) offender characteristics, such as
prior record, as related to defaulting; and (c) sentence charac-
teristics, such as large fines or in§tallment terms, as assocl-
ated with lower rates of payment than small fines or fixed
terms.

However, it was not until the 1980s that some of the intri-
cacies of the fine implementation process came to be addressed
in the reports of the NACRO Working Party on Fine Default 18 and
the Home Office Working Group on Magistrates! Courts.l9 The
former report pointed out the gaps in our understanding of the
phenomenon of interim default and ultimate non-payment and made

many practical suggestions about enforcement techniques and

17 For a detailed discussion of this early literature on
fine enforcement in the comparative context of the European
research see Casale op. cit., Part 1.

18 NACRO Working Party on Fine Default, op. c¢it.

19 Report of the Working Group on Magistrates' Courts, Home
Office, 1981.
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Fines Office organization. Its most important contribution,
however, lies in its recognition of (a) the limits of current
information, (b) the degree of variation in enforcement practice
among individual courts, (c) the need to consider enforcement
approaches in their entirety, and (d) the link between effective
enforcement and a f£ine amount reflecting gravity of offense and
offender's means.

Like the NACRO Working Party, the Home Office Working Group
loocked at practices in individual courts and produced some sug-
gestions about enforcement techniques that appeared effective.
Both reports emphasized speed of court action to enforce payment
and placed emphasis on the organizational system at the Fines
Office and the practical techniques of recording-keeping and
monitoring as a necessary first stage in an effective enforce;
ment strategy.

The more recent Home Office Research Study by Softley and
Moxon follows in this new vein, by focusing on the enforcement
strategies of individual courts.20 The research found that
speed of action after detection of interim default and in fol-
lowing up successive enforcement techniques was the most salient
factor affecting enforcement performance. Although this quanti-
tative analysis showed no link between staffing levels or degree

of automation and performance, the authors concluded that “the

20 paul Softley and David Moxon. Fine Enforcement: An
Evaluation of the Practices of Individual Courts. Research and
Planning Unit, Paper 12. London: Home Office, 1982.
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quality and organization of staff were possibly:more important
than numbers."2!

Our present study combines quantitative and qualitative
data on our four courts' enforcement approaches that include
details about the sequence of techniques used, the recording and
monitoring of fine payments, systems of default detection, and
the exercise of discretion by the court, the Fines Office staff
and other agents in the enforcement process. Before we compare
the specific enforcement strategies adopted at the four courts,
however, we shall review the major differences in context and

organizational character at the four Fines Offices that have a

bearing on their enforcement activities.

2. The Context and Organizational Character of the Fines
Office ' ‘

We selected the four sample courts to reflect impor-
tant differences in the character of the courts as well as the
areas they serve. Thus we have a contrast of modern and
ancient, of city center and provincial town, of urban mass
unemployment and small town moderate prosperity.

East Court's Fine Office is a small-town operation with all
the characteristics of that setting: individuals or families
are known to each other and the intimacy extends to the atmo-
sphere in the Fines Qffice. The staff on their lunch breaks are
greeted by passersby in the street, not all of whom are social

acquaintances.

2l 14., p. 10.
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The three urban courts, on the other hand, share that
blanket of anonymity that inevitably attaches itself to large
bureaucratic operations that deal with a high turn-over of
people (both staff and clients) .22 There is also evidence of
the transience that is becoming more a part of inner-city Eng-
lish life. Despite these similarities, the three urban courts
set about dealing with their similar offender populations in
different ways. At the time of our research, the contrast was
more marked than it is today: Capital Court had a strong com-
mittment to modern management techniques which was less in evi-
dence in Midland and West Courts with their more traditional
manual systems and timeworn administrative structures and poli-
cies (resembling somewhat more the operation of East Court's
Fines Office in style but not in scale}). ‘

The elements of Capital's organization that set it apart
from the other courts are primarily in its administrative sys-
tem. Its line of administrative command has been thought out
carefully: about a dozen clerical personnel report to an ad-
ministrative officer supervising day-~to-day operations. This
officer reports in turn to a deputy clerk who is ultimately
responsible to the chief clerk of the court. Lavels of author-
ity are clearly demarcated: for example, matters of minor ad-

justment (involving sums under £30) are handled by the adminis-

22 For example, 1981 West Court disposed of more than
63,000 criminal cases and recovered cover a million and a half
pounds ($2.6 million) from sums imposed on offenders; Capital
Court dealt with over 22,000 cases and recovered nearly half a
million pounds ($1.2 million).
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trative officer without referral to the deputy c¢lerk. More
complicated matters can usually be resolved quickly because
there are always clerks in the Fines Office area (the court has
a high volume of cases and a large roster of court clerks) to
whom the Fines Office may refer for decisions. This tends to
reduce the element of discretion at the lowest level of inter-
action between staff and public and to increase the impersonal
guality of the operation.

The physical plant is a reflection of the prevailing organ-
izational ethos. The Fines Office is in a modern building and
is centered in a large, open-plan room with an open counter
giving access to the public. Offenders arriving to pay their
fines walt at the counter for the clerical assistant on cashier
duty to receive the payment. The presence of a uniformed court
officer in the reception hall leading to the Fines 0Office and to
the elevators to the courtrooms and the very modern undivided
floor space of the Fines Office itself adds to the sense of
impersonality. This is tempered only slightly by the familiar
manner of the staff dealing with the public; but the size of the
clerical team and the rotation of duties militates against the
development of a very personalized approach to relations with
the fined offender.

There is a curious juxtaposition between Capital Court and
the community it serves. The area surrounding the modern
streamlined court is drab and decaying: it is a working class
area many of whose workers no longer work. The shops are dilap-

idated and uncared for, the people on the street often down at
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the heel. Capital Court stands as an oaslis of plate glass and
polish. Inside the building an aura of efficiency pervades
which extends to the technical details of operations.

At Capital Court record keeping and monitoring of fines are
semi-automated, but the smoothness of operations is largely due
to the preponderance of fixed term fines imposed by the sentenc-
ing bench. With or without automatic equipment, these can be
easily diaried for the date when the fixed period elapses, and a
daily review of the diary reveals those fines not paid by the
due date. A machine producing duplicate copies of the fine no-
tice for reminders enables the clerical staff to follow through
quickly with notification after defaulters have been flagged by
the diary system. HNotification therefore proceeds smoothly and
consistently, and there is no marked variation in time lag
between default identification and court action: default is
flagged immediately; there is an automatic two week grace
period; action commences at the end of that period with auto-
matic production of the necessary document. Automation in this
context drastically reduces the potential for exercise of in-
dividual discretion, and variations in administration due purely
to chance which occur in less streamlined systems are minimized
at Capital Court by the technical mechanisms of fines adminis-
tration.

Although the other urban courts--Midland Court and West
Court--were both in the process of adopting computer systems, at
the time of our research they were operating Fines Offices with

totally manual systems. Midland Court in particular presented a
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striking contrast to Capital Court. Housed in ancient cramped
gquarters, the staff of the Midland Fines Office worked in two
crowded rooms piled high with papers and bundles of cards; the
counter surfaces were covered with card for active fines with no
action yet taken, active ones with warrants pending, and fines
in the process of transfer. The half dozen staff in the Fines
Office seem submerged in papers. Past records are bundled up
and tied with string to be shelved in a back room (not unlike
what may be seen in many American courts).

West Court's facilities are rather more up-to-date, though
without the ultra-modern gloss of Capital Court. Nevertheless,
both Midland Court and West Court have a high volume of install-
ment fine cases; manual monitoring to identify interim default
in such a caseload requires clerks to go through every‘open
record periodically, case by case. Every time this is done it
takes up to six weeks, depending on staff availability, to pass
through the entire caseload. West Court's ledger system seemed
more up-to-date than Midland's array of card trays but both
ultimately rely on staff slowly leafing through individual
records, reviewing each case's status to detect defaults--a
time-consuming and labor-intensive business. Manual systemns
simply are inadequate to deal with a larye turnover of install-
ment fines.

Midland Court's space problems serve to accentuate the per-
vading sense of overwhelming work and backlog, attested to by
the frank admission that monitoring was so far behind that the

Fines Office had dispensed with the reminder notice and pro-



- 151 -

ceeded to issuing means warrants as soon as default was de-
tected. This removes-the case, at least temporarily, from the
Fines Office and into the hands of the police. Although at West
Court the backlog was less conspicuous, the Fines Office had
arrived at the same strategy of omitting reminders in order to
avoid or at least postpone part of the administrative burden.

At West Court, the somewhat impersonal atmosphere is tem-
pered by a degree of familiarity between the staff and people
coming into the Office. And there is room for individuals to
make administrative adjustments. The system was set up origi-
nally for all decisions as to adjustments (e.g., extra time for,
or omission of, a weekly payhent) to be referred to a magistrate
for approval. Because of the ba&klog and the work overload the
procedures changed, so that adjustments of a minor nature may be
approved by the Fines Officer or Chief Administrator. There-
fore, as at the other courts, most decisions on adjustment are
made without recourse to the magistrates.23

The Fines Officer at West Court offered the following
example: "It may be that someone has to pay a fine in 21 days.
On the 20th day we might get a letter from him saying that he is
unemployed, that it is difficult to keep to the terms, but that

he wants to pay. He may offer £1 a week and in most cases I'll

23 The introduction of the computer system will continue to
allow for this exercise of administrative discretion. The com-
puter printout will, for example, indicate automatically when
warrants are due to be issued. The Chief Administrator may
decide, however, to allow further time, if he feels it to be
necessary or if the sum is small and does not really merit the
effort.
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say ‘yes' to that." This Fines Officer had been in this posi-
tion for a number of years and had built up considerable experi-
ence not only in relation to the process but also to repeat
offenders' circumstances and family arrangements. Such experi-
ence obviously plays a considerable role in decisions regarding
adjustment of terms and even execution of warrants.

The atmosphere at the more provincial East Court differs
strikingly from the relative anonymity of these three urban
courts. The enforcement system operates with a staff of three,
with occasional back-up personnel. Except for brief relief
periods, therefore, the same person normally attends the cash
desk and counter and has done so for over 20 years.

East Court's system of record keeping is entirely manual.
As at Midland and West Courts, the fines are predominantly pay-
able by installment, and there is no way of organizing the
manual diary system to flag default automatically or immedi-
ately. The difference between East Court and the two urban
courts, however, lies in the small case volume and in the famil-
iarity of the small East Court Fines Office staff with the names
recurring in the fine card trays. Even so, it takes staff
between three and four weeks to work through the card files, so
there is some element of luck attached to detecting interim
default: some defaulters will not be detected for a month,
others will have their cards checked in one day.

At the time of our research, the enforcement officer at
East Court handled all administrative decisions such as the

selection of distress warrants or other procedures. The cleri-
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cal assistant worked the telephone and did the office paper-
work. The atmosphere of a small closely knit unit was re-
inforced by the physical surroundings. The old building housing
the Fines Office is not part of the courthouse itself. The
narrow staircase from the small side street entrance leads to
the modest office room. The exchanges between cashier and
entering offenders are personal and easy-going. In many cases
the long experienced cashier recognizes the face or the family
name .

In this atmosphere it is very likely that considerable
administrative discretion would enter into the operations of the
Fines Office. The staff themselves are aware of the element of
chance in their monitoring system: they know that the checking
routine allows some offenders a "break" of up to a month. This,
too, has its effect upon staff attitudes when presented with a
plausible reason why an installment will be a few days late or
missed for a week, or why the offender has only brought half the
amount due. There is thus a humanity to the proceedings of the
East Court Fines Office that is not to be confused with laxity
or over-indulgence. The cashier of twenty vears is a rather
stern and knowing clerk who views the succession of excuses and
pleadings with a strict and experienced eye. The administrative
discretion at East Court is a delicately and apparently dis-
passionately exercised tool in the process of ensuring fine
payment. While Bast Court's Fines Office may be unusual in the
degree of its staff continuity and the quality of people working

there, it 1s not unreasonable to suggest that other courts note
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the importance of staff continuity and personal contact, at
least in the context of smaller town courts.

Our descriptions of the Fines Offices at these four courts
and their administrative organization point to some similarities
as well as differences. In all the Fines Offices, decision-
making discretion is exercised by the clerical staff. Theirs
is a difficult role: they are faced with an overwhelming and
mundane daily workload of over-the-counter routine cash trans-
actions,2% postal applications for time to pay?2® and payment
through the post,26 manual fine card checks or diary reviews; at
the same time, they are entrusted with the delicate handling of
people. They must listen to excuses over and over and yet take
a firm line when appropriate. This is not an easy task for
staff with little incentive to succeed other than personal pride
in their work because there is little public or professional

recognition.27 The staff of the Fines Offices at these four

24 The Fines Office day begins with handling cash from the
previous day, received too late to document and send to the
pank, and money arriving through the post. Receipts are made
out and entries written up in ledgers or on fine cards. To give
some idea of the scale of operations, note that West Court Fines
Office banks about £30,000 each week.

25 With the original notice of fine, some Fine Offices sup-
ply the fined offender with an application form for time to pay.

26 If an offender telephones concerning fine payment, he/
she is normally directed to write or come in person to the Fines
Office. Checks are accepted by the Fines Office but credit card
payment even in person is not.

27 For an example of formal approval of application for
time to pay. see Form in Appendix C.
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courts were not specialists, but mainly clerical staff with some
on-the~job training. Only a few English magistrates' courts
employ special enforcement officers to coordinate their enforce-
ment strategy. When this enforcement officer takes an active
role in supervising the payment process, deciding on case selec-
tion for particular measures and applying pressure in person,
these courts report relatively high rates of success in elicit-
ing full payment.?8 However, at the moment this organizational
pattern appears the exception rather than the rule in the

English system.

E. Specific Enforcement Strategies and Their Qutcomes

Despite different administrative and organizational styles

and structuréé, Capital and East Court adopted similar enforce-
ment strategies. Midland and West Court, with relatively simi-
lar organizational patterns but different caseloads, also
adopted almost identical strategies but ones that differ mark-
edly from those of Capital and East Court.

Midland and West Courts concentrated on a few tools -- the
means warrant, the means inquiry and committal. This strategy

has clear disadvantages: (a) the central focus is the means

28 gpecial enforcement officers are employed in the Swedish
and German systems. However, unlike the English enforcement
officer, the Swedish and German collection authorities are
empowered to set the terms of payment, once the initial decision
to f£ine and to impose a specific amount has been taken. In the
absence of a special collection authority in the English system,
the Fines Office of each magistrates' court performs many of the
tasks assigned to specialists in the Swedish and German sys-
tems. However, many of the enforcement techniques are similar
in all three systems. (See Casale, op., cit., Part 1, pp. 39ff).
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inquiry (default court) one of the more costly measures avail-
able; (b) the‘progression to the ultimate recourse--incarcera-
tion--is direct, as preliminary techniques are guickly ex-
hausted; and (c) considerable enforcement burden is placed upeon
the police, who have the major role in executing two of the
three measures.

In contrast, the keynote of Capital and East Courts'
strategy is variety. They used reminder letters, distress war-
rants and/or means warrants, means inguiries and committals.
The two measures they use which the others courts do not--
reminders and distress——greatly increase the permutations of
combined techniques. Capital and East Courts gradually apply
increasingly coercive preésure to weed out as many defaulters as
possible before bringing into play the ultimate recourse:
committal to prison.

The speed of the enforcement process depends upon a number
of factors: {(a) the variety of techniques used; (b) the Fines
Office's organizational style and monitoring system; and (c)
whether the dominant payment terms set at sentence are fixed
terms or installments. Therefore, although Midland and West
Courts used fewer enforcement tools, they proceeded fairly
slowly, at least as compared with Capital Court where the
process moved automatically and relentlessly from step to step

without much slack time.

1. Midland and West Courts' Strategy

Because of their marked similarity of approach we shall

discuss these two courts together. Diagrams V-1 and V-2 show
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the details of the payment/enforcement processes for Midland and
West Courts, respectively.29

Both courts, as we have mentioned, favored installment fine
sentences, and thus, few payments were received on the day of
sentence. Midland Court faces a slightly larger group of de=-
faulters against whom action was necessary, than West Court,
because it used no sentences of immediate time served in lieu of
fine payments for offenders in this sample, and because the
fewer of its fined offenders who were technically in interim
default paid before enforcement commenced.

As we have already noted, given the preponderance of in-
stallment terms and the delay in default detection due to the
slow manual checking process, both Midland and West Courts had
- virtually dispensed with the use of reminder letters.30 At
Midland Court, Fines Office staff explained that this practice
was a direct result of the backlog. It was the policy of both
courts to issue means warrants as soon as interim default was
detected, effectively shifting the onus of fines collection
immediately to the police. Both Midland and West Courts used
this measure against three—guarters of the fine defaulters

against whom they took action.31

. #3 For explanation of abbreviations and terms used in
Diagrams V-1-4, see Chart V-1, pp. 129-131; for example, m/w
refers to a means warrant and M.I. to a means inguiry.

30 Midland used a reminder notice for only one offender in
our sample and West Court for none.

31 At Midland Court means warrants were used against 58
offenders out of 77 not paying without court action; at West
Court they were used against 54 offenders out of 69 not paying
without court action. For details, see Appendix D, Table V-1.
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DIAGRAM V-1

PAYMENT /ENFORCEMERT PROCESS AT MIDLAND COURT

Offenders Fined

105

ll

li

|

paid on time served in lieu 105 {(100%)
fine day immediately not dealt with
immediately
10 (10%) 18 (17%) 77 (73%)
paid within terms paid in violation of terms not paid without
but without enforcement enf orcement
action action
N I
29 (28%) 48 (46%)
paid after enforce- not paid in
ment actiecn money
| I T
19 (18%) 9 (9%) 1 Q%)
fully paid fully paid fully paid
after w/w after M.I. after c/w
| |
3 (3%) 7 (4%) 38 (36%)
time served after fine lodged; in prisom not paid in
enforcement on other case money or time
I |
1 (1%) 1 .(1%) 36 (34%)
written off written off outstanding
totally partly
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DIAGRAM V-2
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At Midland Court the means warrant functioned as a substi-
tute for a reminder letter because the police typically give low
priority to means warrant execution (a phenomenon reported at
Capital Court and elsewhere, including in the United States).
Instead, the police regularly send notification to offenders
that a warrant for their attendance at court was in police pos=-
session. At Midland Court (as at Capital Court) this police
practice acted as a powerful reminder because, in the absence of
any prior warning letter from the court, the offender defaulting
on installment payment received police notification to attend
default court after a considerable time-lag due to the backlog
in the default detection system.

As Diagram V-1 above shows, the means warrant at Midland
Court induced one-third of interim defaulters against whom they
were issued to pay their fines in full. Similarly Piagram V-2
shows that at West Court the means warrant had the effect of
eliciting full payment from 39 percent of offenders with means
warrants.

Thus at West Court, the use of actual means inquiries
{(default courts) was not as frequent as the issuaﬁce of means
warrants would suggest because many paid in full before the
court hearing. At Midland Court, however, it was not only via a
means warrant that defaulting offenders were required to attend
a means ingquiry. Midland Court made extensive use of the new
legal provision for a means inquiry date to be set immediately

at the time of fine imposition-32 Therefore the offender was

32 See our discussion earlier in this chapter, at p. 139.
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ordered at sentence to pay a fine under certain payment terms,
or to appeal automatically at default court on a specified date
(one or two months after the sentence date) if he fails toc meet
the terms of payment. For this reason Midland Court made more
extensive use of means inquiry hearings. Thirty-six sample
offenders--a third of the Midland Court fined sample--attended
at least one default court. 1In fact, 16 attended more than
one.33 1In theory the new provision allows for review of the
payment terms after a reasonable period following sentence; in
practice it seems to have encouraged many coffenders to merely
delay payment until the date of the means inquiry, when they
applied for a reduction in installment rates, thereby automati-
cally delaying the point at which the enforcement process actu-
ally got underway.

Thus both Midland Court's and West Court's reliance on the
means warrant enhanced the likelihood of frequent and costly
means inquiries, the major outcome of which was an adjustment in
the terms of the original sentence. At West Court in particular
the default court almost invariably modified the terms set by

the original sentencing court.34 However, at neither court was

33 see Appendix D, Table V-2 for a comparison of the two
Courts' use of mean inguiries.

34 an additional strategy adopted by West Court in certain
cases at means inquiries was the money payment supervision order
(MPSO). West Court was the only court in our samples which made
even minimal use of this measure. Five offenders were ordered
to pay their fines by MPSO at sentence at West Court; and the
default court made MPSO's against four offenders; one other
MP30O was made during the collection process. The MPSO was
therefore used for 10% of the West Court fined sample. However,
only two offenders on MPSO paid in full, although seven others
did make partial payments.
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this a particularly successful technique to produce full pay~
ment: at West Court, 17 percent paid their fines in full after
a means inquiry; at Midland Court, 26 percent paid in full after
a means inquiry. Therefore, despite the adjustment of terms in
most cases reaching this stage, default persisted for some.35
The other outcome of the means inguiry strategy emphasized
at Midland and West Courts was a qQuick escalation in both
courts' enforcement efforts: issuance of a suspended committal
warrant. The Midland and West default courts suspended commit-
tal warrants against over half the offenders coming before
them. This coerced full payment in one of the twenty cases at
Midland Court (5%} and in six out of the 14 at West Court
(43%). However, even at Midland Court, only four offenders were
eventually committed and at West Court two.36 The ineffective-
ness of the suspended committals is attributable largely to
administrative inefficiency. Because of the backlog at both
courts, many of those suspended committal warrants were not
activated according to the order of the court (i.e., ,sent to
the poice for execution), although offenders were in violation

of the terms on which these warrants were suspended.37

35 If we consider, however, that at Midland Court 82% of
offenders attending means inguiries made at least a temporary or
partial response in paying their fines, the strategy of exten-
sive use of means inguiries had some enforcement effect.

36 Byt by the paper procedures of lodging committal war-
rants for offenders incarcerated for other offenses, West Court

dealt with an additional two defaulters and Midland seven.

37°See our more detailed discussion in Chapter VI of the
operation of the committal process.
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Thus, fo}lowing a common approach, centering on means
inquiry hearings, Midland and West Courts found themselves,
after 15 months in which to elicit payment, with write-offs or
outstanding fines for 36 percent and 29 percent of the samples
respectively. The extensive use of this costly enforcement
technique, although eliciting response from some defaulters, did
not ultimately compensate for the lack of variety in collec-

tion/enforcement options used.

2. Capital Court's Strategy

More than at any of the other courts, the enforcement
strategy at Capital Court is linked to the sentence because of
its use of fixed terms. More offenders were dealt with on the
sentence day at Capital Court (11%) than at the other courts
(see Diagram V-3)}: nine offenders (2%) were ordered to pay
forthwith (as compared with 3% at East Court and at West Court
and 1% at Midland Court), and these orders were sometimes
coupled with fixed alternatives of imprisonment at Capital Court
{a rare occurrence at our other courts}.

Capital Court shows not only a higher proportion of payment
on the sentencing day, but also a higher proportion of offenders
who paid by some date after the sentence day within the time
limits set at sentencing (23%). As previcusly discussed, this

partly reflects the preponderance of the fixed term fines in
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DIAGRAM V-3
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Capital Court's sentencing practice.38 However, Capital
Court's performance record--the markedly lower proportion of
offenders paying in violation of the terms but without collec~-
tion/enforcement action--reflects differences in Fines Qffice
policy and practice as well.39% The combination of fixed term
fines, a diary system, and a semi-automated method of producing
court action documents (reminders, warrants, etc.) reduced the
proportion of cases at Capital Court in which any appreciable
time elapsed after interim default and before court action. The
outcome of this strategy is that 42 percent of the Capital Court
fined sample paid in money (or, for a very few, in time immedi-
ately served in court) without the Fine Office's initiating any
collection or enforcement action. Thus, Capital Court needed to
take subsequent aqtion against fewer fined offenders in interim
default (58%) than did any other court.

At Capital Court the first enforcement step after detection
of interim default was a mailed reminder notice. This rela-
tively inexpensive technique was used on 63 percent of de-

faulters against whom the court took action. The success rate

38 Qur own and others' past research on fine payment have
indicated that a greater default rate is associated with the use
of installment rather than fixed term conditions. Thus we might
attribute the greater success at Capital Court in obtaining fine
payment without default at least in part to the nature of the
fine sentences themselves. See P. Softley, A Survey of Fine
Enforcement, op. cit., pp. 24 and 38.

3% The other courts allowed more offenders to pay in this
manner; the Fines Offices may have been consciously exercising
their discretion not to take any action, although the due date
had passed. It is also not inconceivable that the Fines Offices
did not realize default had occurred because of their slow
checking process.
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on this first reminder was only one in six~-a not insignificant
result given the low cost of this procedure.40 If offenders
failed to pay after a reminder, Capital Court used either a
means warrant or a distress warrant. Distress was used against
nine offenders (9% of the fined sample), seven of which produced
no payment at all, although the remaining two offenders paid
their fines in full without having goods seized. This low
success rate must be viewed in context; Capital Court had just
begun experimenting with this technique. Since then, Capital
Court has used distress more extensively and its records indi-
cate that over a third of the distress warrants produce full
payment of the fine.

Capital Court issued means warrants against two-thirds
(64%) of all defaulters failing to pay after a reminder or dis-
tress wérrant. The means summons had fallen into total disuse
at Capital Court because it was felt by some members of the
Fines Office staff that a fined offender who didn't respond to a
mailed reminder letter would be unlikely to react to a summons
to court arriving via the same means. But if the theory was
that a police officer’s arrival on the doorstep with a means
warrant would prove more compelling than a mailed summons to
appear, the actual practice at Capital Court makes the distinc-
tion less clear. At Capital Court, as at Midland Court and

elsewhere in the English system {as well as in America), the

40 sixteen percent of defaulters reminded paid their fines
in full. However, because the time lapse between notification
and payment was sometimes prolonged, an inference that the
reminder letter "succeeded” may be only partially correct.



- 167 -

police place a low priority on means warrant execution and,
instead, notify the offender in writing that they hold a warrant
for his/her appearance at court on a specified date. This mode
of delivery translated the means warrants intc little more than
a means Summons.

Less than half the offenders against whom means warrants
were issued actually appeared at a means inquiry. A quarter of
them paid their fines instead, and another quarter paid after
attending the means inquiries themselves. Thus Capital Court
means inguiries showed the same rate of achieving full payment
as they did at Midland Court (25% and 26% respectively), which
was a better success rate than West Court's means inquiries had
(17%): but Capital Court used this expensive enforcement tool
"less often than eiﬁher of the other two courts.

As at Midland and West Courts, the main outcome of the
means inquiries at Capital Court was adjustment of the original
terms of payment: the sentence conditions were adjusted by the
default court f£or four out of five offenders; for another one in
four the default court issued, and then temporarily suspended, a
committal warrant. Half of these warrants were activated as
soon as the offenders failed to pay according to the conditions;
the other half were activated after a time lag following viola-
tion of the conditions. Capital Court's dse of committal war-
rants resulted in seven percent of the fined sample serving time
in prison for default. (A further four percent agreed to have
their fines "lodged," that is, a comaitted warrant was issued
that canceled the fine by the time they were already serving in

prison on another matter.)
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- Capital Court's more stringent approach to implementation
committals meant that they ultimately had fewer fines to write-
off than did Midland or West Courts. However, such a policy has
important implications for the fines system and for the criminal
justice system as a whole because it relies upon the use of the
most coercive form of fine enforcement available and because it

draws upon a scarce and costly resource--prison space.

3. East Court's Strateqy

BEast Court provides an example of how a small-town court
can successfully enforce fines without much reliance on "time
served”" in lieu of payment. Because East Court's strategy is so
similar to Capital's, despite its vastly dissimilar environment
and guite different administrative organization and mechanisms,
we shall outliﬁe the main points only.

East Court starts out with the advantage of a nhigh propor-
tion of voluntary payers. Unlike the situation at Capital
Court, this cannot be attributed to an emphasis on fixed term
payments. (East Court, like Midland and West, stresses install-
ments.) We attribute the readiness to pay to the different
offender population and setting at East Court. The personnel of
the Fines Office know the individual fined offender (or his
brother, sister, cousin, aunt); the long serving senior staff
Member actually knows generations of fined offenders. The
ensuing social pressure to pay is hard to quantify, but not

difficult to recognize.
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Diagram V-4 shows that at East Court many of the voluntary
payers paid in accordance with the terms of fine iﬁposition; but
a substantial number paid when technically in interim default
but before the court took any action. This is partly attribut-
able to the slow-moving process of manual card checking at East
Court, but it may also result from the intentional exercise of
administrative discretion at this early stage.

East Court was confronted with the need to take some en-
forcement action against 60 percent of the fined offenders in
the sample. As at Capital Court, East Court's first action was
almost always a reminder; over half the reminded defaulters paid
in full. After this step, East Court adopted a variety of
measures. In a limited number of cases, a means summons was
iséued; in still fewer cases, a means Qarrant was issued; more
frequently, a distress warrant was issued. The distress warrant
was highly successful as used at East Court: of the eleven
of fenders against whom such warrants were issued, eight paid in
full, seven in cash and one in goods seized. As our next chap-
ter will show further, the efficacy of the distress warrant
generally lies in the threat of seizure rather than in actual
distraining of property.

Therefore, in contrast to the other courts, BEast Court made
very limited use of the means inquiry: in the sample five

of fenders appeared at the default court.4l while the intended

41 One of them appeared twice. It is possible that this
relatively infreguent use of means inquiries is related to an
observed high incidence of administrative discretion in adjust-
ing fines without referral to court at East Court.
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DIAGRAM V-4
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effect of the means summons or means warrant at most other
courts (frightening the offender, under threat of a court
inguiry, into paying the fine rather than coming to court)
occurs at East Court, it happens less frequently than at Capital
Court: only two offenders paid their fines after a means sum-
mons or warrant. Rather, the means inquiry at East Court served
the purpose of bringing matters to a head by threatening commit-
tal {(via a suspended committal warrant issued at the time of the
means inquiry) if the offender failed to respond with £ull pay-
ment to the court's compromise by its adjustment of the terms of
payment.

This reliance on ‘the threat of committal as the ultimate
recourse resulted in a low.rate of incarceration, however. East
Court used a.wider range of techniques before threatening this
final step and it permitted longer gaps between steps in its
generally slower enforcement approach. Hevertheless, the larger
lower middle class component in East Court's offender population
was very likely more able to pay fines easily than the popula-
tions of the other courts—--a factor that must have played a part
in keeping actual committals to prison low., Capital Court used
the same range of techniques in the same sequence as East Court,
and implemented the sequence more rapidly, but Capital Court
found itself ultimately relying more heavily on imprisonment in
lieu of payment.

Our observations indicate that administrative adjustment of
the terms of payment originally set forth by the sentencing

court is also an important component of the strategy adopted at
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East Court, a strategy that combines persuasive and coercive
technigues to gain payment in a substantial proportion of

cases. The fine tuning of this discretiocnary practice is no
doubt due to the unusual combination of a highly experienced

Fines Officer and an intimate setting.

F. Patterns of Elicited Payment

We have discussed the different approaches taken by these

four courts to enforce their fines. If we look again at Figure
Iv-1 (page 109) we see that the outcome of the enforcement
process was as follows: the rate of elicited payment was 22
percent at Capital Court, 28 percent at Midland Court, 33 per-
cent at West Court, and 37 percent at East Court. However,
these rates are based on the propoftion'of the total fined
offender. If we look at the rate of elicited payment as a
proportion of those offenders against whom action was necessary,
the rates at which enforcement action was successful in elicit-
ing payment were: 37 percent at Capital Court, 38 percent at
Midland Court, 46 percent at West Court and 63 percent at East
Court. (Capital Court's proportion would increase if we include
the offenders dealt with by in-court detention, but this is not
strictly speaking a form of elicited payment.)

What explains the differences between the courts? The
extent of voluntary payment obviously has a direct impact on
elicited payment. #Midland and West Courts were faced with a
higher proportion of interim defaulters (73% and 70% respec-

gively, as compared with 60% at Capital and at East Courts).
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Therefore they were obliged to take action against more offen-
ders. If we ask who are the offenders from whom payment is
elicited by these actions we gain an additional perspective into
the phenomenon.

We can identify certain types of offenders who appear to

pay after enforcement action. They are similar in many ways to
the voluntary payers. Women and steadily employed males, if
they do not pay voluntarily, generally pay eventually. So do
the students and the retired. The smallest of these groups is
the pensioners, who also have more extensive criminal records
than the women or students.

One case in point at West Court involved a
sixty year old male pensioner convicted on a
not guilty plea of theft. He received a
pension of £14 per week with supplementary
benefits of £21; his weekly basic outgoings
{rent and heating} were declared as £12. He
had four previous convictions and had been
fined twice before. The current fine was
for £25 to be paid at the rate of £1 per
week. When he defaulted after several
regular payments, West Court's Fines Office,
according to standard policy, issued a means
warrant, which was returned by the police -
the man was not at the address. A second
means warrant was executed at a new address,
but the man paid the full amount outstanding
to the court before the means inquiry.

However, the old age pensioner defaulting on a fine is not dif-
ficult to trace, if the court has the will to do so. Unless
disabled, the pensioner will go in person to collect his weekly
money, and the police may even resort to walting for the Social
Security Office to open on the day pensions are regularly paid

out.
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The students are a larger group, and East Court had a large
number of them among its fined offenders. They too are easy to
trace because they are attached to educational institutions and
often receive local government grants. They may also be sus-—
ceptible to threat, because they might not be allowed to con-
tinue their studies if committed to prison for non-payment.

The women (especially housewives) and the steadily employed
male offenders also fit this pattern: they are generally trace-—
able and vulnerable to threat: they cannot easily d@sappear and
they have something to lose if they defy the court (providing
that the enforcement system does not break down, that is, that
the court does not lose the fine records, give up pursuit,
accidentally fail to invoke further stages in the enforcement
process, etc.).

What else in common have the offenders who respond to
enforcement efforts? Table V-1 shows the distribution of amount
imposed and offender's means among those who paid after enforce-
ment action. Among poorer offenders, the proportion of elicited
payment increases as the amounts imposed decrease. In contrast,
among moderately or well funded offenders, similar proportions
of elicited payment occur regardless of the amount imposed.
There is, however, a particular concentration of elicited pay-
ment among the offenders fined over £120 with weekly funds over

£80; East Court appears to account for a large proportion of

this group.
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Thus, the general pattern of elicited payment reflects once

again the notion that payment tends to occur when amounts im=-

posed by the court are consistent with offenders' means.42

G. The Failure of the Fine Process: Non-Payers and What
Happens to Them

1. Patterns of Non-Payment

The data from these samples of relatively more serious
fined offenders identify about one-third who do not pay their
fines in full within a period of 15 months after sentence.
Referring back again to Figure IV-1 {(p. 109), we see the varia-
tion across the four courts: 46 percent in Midland, 38 percent
in Capital, 37 percent in West, and 23 percent in East Court.
This general phenomenon of non-payment is composed of various
elements that have different costs to the system. Leaving aside
the financial question--partial payments and the amounts owed
the courts, some fine failures have entailed far greater en-
forcement expense than others. Some have involved the courts
and their agents in successive, costly enforcement attempts;
others have ended in failure without much activity on anyone's
part. (Again, see Diagrams V-1 through V-4.) We shall return

to this issue of wasted resources when we examine the committal

42 However, there are certain anomalies. In particular we
see that 60 percent of those fined offenders reporting no funds
at all but paying after court action were paying amounts over
£90. We shall consider this curious group further as we turn to
discuss the reverse side of the elicited payment coin -~ the
ultimate failure of the fining system: those who never pay in
full.
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process in the next chapter. More important, however, are the
non-monetary costs to the justice system in terms of loss of
credibility for the court and the fine sentence; these are
harder to gauge than are the monetary ones. C(learly, however,
the court's image for the general public and for the offender
population is not enhanced when fined offenders evade the en-

forcement process.

2. The Characteristics of Fine Failures

Who are these failures of the fine process? If full pay-
ment is more likely when amounts imposed reflect offenders'
means, we would expect some of the fine failures to reveal such
mismatches. They do. Over a third of the fined offenders who
failed to pay had been fined more than £120, and over half had
been fined more than £90 {see Table V-2}. O0Of the 62 non-payers
with over £90 to pay, two-thirds (40) had under £41 in weekly
household income. Almost half of these are found at Midland
Court. Chart V-2 describes some poorer non-payers at the four
courts in order to illustrate the relatively large sums imposed
despite their limited means. While not all these non-payers
were unemployed, the finances of even the steadily employed

non-payers reveal rather modest sums coming into the household

each week.

3. The Traditionally Bad Fine Risks

The above analysis suggests that non-payers tend to be of

poor or limited means {71% of all non-payers reported receiving
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CHART V-2

ULTIMATE NON-PAYERS WITH

MODEST

MEANS AND HEAVY FINES

Work Status

Total Weekly
Household Funds(E)

unemployed on
benefits

steady employment

unemnployed on
benefits

employed on
sporadic basis

unemployed on
benefits

partly employed
steadily employed

unemployed on
benefits
partly employed

steadily employed

£58
54
26
25
22
19
17
16
16
60
54
51
50
50
50
31
24

53
52
40
40
25
21
20
19
13

52

37
34
30
11
57
60
35
19

30
60
31
50

Total Imposed (£)
and terms (per week)

£137
175
125
275
155
175
230
233
134
227
122
200
250
225
135
155
145

100
100
208
100
150
143
151
120
100

100

115
155
180
180
100
150
150
100

100
100
145
125

@ €5 p.w.

e

[,
Wt O O e o it Lo R

Wk e n B

[u—
[}

in 60 days

@ £7,50 p.w.
in 28 days

@ £10 PeWe
@ £15 p.w.
in 28 days
in 14 days
or 1 day

@ £2 p.w.
5 p.w.
4 p.w.
10 pow.
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less than €41 per week, including that curious group reporting
no funds at all), and that the offenders who are the failures of
the fining system include many whose means do not match their
financial obligations to the courts. Do such mismatches shed

. light on traditional notions about bad fine risks?

Both in England and in the United States there is consensus
that the unemployed recidivist male is the prototypical bad fine
risk (although in England many such offenders are, in fact,
-£ined). Our earlier data on fine imposition patterﬁs revealed
that recidivists (offenders with four or more previous convié—
tions) tended to draw heavier fines than their counterparts with
less serious records. We have also remarked on the link between
past record, work history and income level. This relationship
suggests that the rather frequent imbaiance between fine amount
and financial circumstances is part of what lies behind the
labelling of this offender type as a bad fine risk. Indeed;,
although there were few unemployed persons on benefits among the
voluntary payers, many eventually respond to enforcement activi-
ties and pay. Among the unemployed men on assistance who were
first offenders or had minor records (1-3 previous convictions),
three out of five paid across the four courts. (The first
offenders differed from those with minor records largely in that
they reguired less action on the courts' part.)

In contrast, among the unemployed men on public assistance
with more serious records (four or more past convictions), only

one in three paid. Those with £40 or less per week were es-
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pecially likely to be bad payers.43 In many cases ﬁheir fines
were written off or left outstanding by the court. Although
Midland and West Courts show high proportions of outstanding‘
fines for these offenders, this is partly because their Fines
Offices were slower to process cases for write~off authoriza-
tion. The write—off rates for unemployed, on assistance, re-
cidivist cffenders were high at these two courts and higher than
at Capital and East Courts because Midland and West Courts have
a larger proportion of them in their offender population. This
group may explain to some extent the overall lower payment rates
at Midland and West Courts.

However, the committal rate for this recidivist, unem-
ployed, and on-relief group of npn-payers 1is also much higher
than average. Midland Court in particular made considerable use
of committal, though often as a technicality (the lodged commit-
tal warrant) because the offender was already serving time on
another matter. Even leaving aside these technical committals,
which tend to obscure the imprisonment issue, there are dif-
ferences among the courts studied in their use of imprisonment
for default. However, unemployed men on assistance, regardless
of their prior records, tended to figure prominently among those

serving time for default in all the courts.

43 If we review those instances of out of work, recidivist
offenders who do pay, we note the sentencing courts' harsh
response to some of them and the fact that they paid the rela-
tively large sums voluntarily within short periods of time. The
court clerks interviewed report that this type of offender was
often a street gambler or a pavement vendor, or, alternatively,
a "fence." Appdrently the explanation of a "mismatcnh” between
fine and offender's means does not hold for these cases because

the means data they report is viewed by the court as deliber-
ately false.
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The common link among the poorer offenders {(on unemployment
benefits or in low-paying jobs) whose fines were written off,
still outstanding after a year or more, or cancelled by im-
prisonment is the combination of limited funds and high fines.
But it was the unemployed men on public assistance in the fined
samples who ended up in prison, especially at Midland and West
Court. At West Court, without exception, all these men had been
ordered to pay large sums, despite their reliance on public
assistance: for example, cne man owed £151 (£l fine and £150
compensation) to be paid at the rate of £3 per week on declared
public assistance of £13 per week, not including subsidized
housing; and another owed £75 at £3 per week, payable from
declared benefits of £18 per week. At Midland Court most of the
offenders in this group were likewise fined large sums: for
example, one owed £176 at £3 per week to be paid out of weekly
assistance of €13 per week (with declared weekly outgoings of
£25); another owed £220 at £3 per week payable out of £17 in
weekly public assistance; and a third owed £176 payable in 60
days (adjusted to £2 per week at the means inquiry) from public
assistance of £18 per week.

It is hard to avoid concluding that the combination of
large fine amounts and declared low income from public assis-
tance contributed substantialiy to the occurrence of ultimate
default and prison time being served. The dynamics of the situ-
ation seem fairly clear, especially at Midland and West Courts
where this outcome may have been hard to avoid. The Fines

Offices' enforcement strategies lack diversity, and escalation
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of enforcement action brings these courts raﬁidly to their last
resort: committal. Thus the nature of the court's enforcement
strategy appears to contribute to the problems seen in the
sentencing stage of the process; together they make up a complex
formula for ultimate non-payment. This may be difficult to
avoid given the high fine amounts set by the sentencing court
and the likelihood that the court will change only the terms of
payment and not the original amount.

Assaultive Offenders. Another group of offenders whose

payment record deserves attention is assaultive offenders. This
group is particularly interesting from the American perspective
because they represent a type more often dealt with by fines in
the English than in American system, as far as we may judge from
existing data.

Recall that assaultive offenders tended to draw large
fines. Even at West Court, with its tendency to impose lower
fines than the other three courts, more than a quarter of the
fined assault offenders had total fines over £90 to pay: at
Capital Court 30 percent had fines over £120 and at Midland and
East Courts 68 percent and 70 percent of assaultive offenders
were fined over £120. This pattern points to a sentencing
philosophy in which the amount of the fine strongly reflects the
gravity of the offense and in which assaultive offenses are
viewed as per se more serious than property offenses.

Despite their relatively high fines, many assaultive offen-
ders were good payers. Between a gquarter and a half of as-

saultive offenders fined at the four courts paid without any
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court action whatsoever (see Table V-3)}. However, these offen-
ders tended to be in steady employment and/or to have relatively
high levels of household income. Thus there is a sizeable group
of the assaultive offenders across the courts who tend to be
less problematic payers than the average offender. (Even when
we examine the write-offs for these assaultive offenders we find
that most are not true default cases; they are transfers to
other courts whose fine administrators may eventually collect
the fine.)

But there remains a sizeable minority of assaultive offen-
ders (30%) who ultimately do not pay. What characterizes this
subgroup is youth and lack of stable or continuous work, but not
the magnitue of the fines imposed on them. Of the five assault
offenders across the courts who served time in lieu of payment,
three were unemployed and two had only sporadic employment.

Four of those serving time were also young (18 to 25). Apart
from their youth and inconstant work record these non-paying as-
sault offenders have little in common, and an imbalance between
means and fines does not appear to explain their default. Their
fines range from the relatively small (£30) to the very high
(£176) and the terms show an equal variety.

Enforcement strategy variables are more helpful in explain=-
ing non-payment than any mismatch between means and fine
amounts. Of the substantial proportion of assault offenders
with outstanding fines, particularly at Midland and West Courts
(50% and 33%, respectively), many continued to pay their fines

sporadically--not according to the installment terms laid down
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by the court, but on an on-~going, erratic basis which the Fines
Office tolerated. Others were in total default, having ceased
to pay even token amounts for some time, but suspended committal
warrants remained unactivated. For others means warrants were
issued but remained unexecuted, the inference being that these
fines would eventually be written off “whereabouts of offender
unknown." It is a somewhat haphazard enforcement process that
offers the most plausible explanation for many of these fine
failures.

In the next chapter we shall examine in detail how two of

the most coercive enforcement measures operate: distress and

committal. 1In discussing their advantages and disadvantages we
shall return to the theme§ of this chapter. The use of distress
and committal puts in relief the fundamental question of the
appropriateness of the fine; in one sense these two coercive
techniques are a test of the fine. If the initiation of dis-
tress and committal proceedings fail to elicit full payment of
the fine, it is usually for one of three reasons: (a) mechani-
cal failure--the offender has managed to disappear from the
system either by evasion or accident; (b) offender failure--the
offender chooses to defy the system directly; {¢) fine fail-
ure-—the offender simply cannot pay. If the third reason holds
with any frequency, it calls into gquestion the entire fine

process.



CHAPTER VI

STUDIES IN COERCIVE ENFORCEMENT: DISTRESS AND COMMITTAL

Introduction

We have discussed the patterns of elicited payment that
occur with the application of different enforcement approaches.
Many interrelated reasons emerge as to why courts vary in the
extent to which they induce fined offenders to pay. The most
commonly used measures to elicit payment occur early in the
enforcement process when courts are trying to reduce interim
default by technigues applied on a large scale. Notable among
these are reminder letters and means warrants, measures that are
intended to work by threat and often do, despite some failures
to maximize on their potential. '

The most common overall enforcement strategy proceeds in a
clear progression of the degree of coercion applied, from re-
minders and means warrants through the stage of the default
court's means inquiry to an escalation of pressure in the form
of the committal warrant. Committal to prison, of course,
represents the ultimate deprivation--loss of liberty--and for
this reason, at least, it cannot be relied upon until relatively
late in the process. Some courts, however, introduce high
levels of coercion, particularly distress, earlier in the en-
forcement process. In strategies embracing this option, en-
forceinent changes quickly and abruptly after a single warning or
a series of warnings transmitted impersonally through the mail

{reminder, means summons, means warrant). Absent a distress
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warrant {and short of committall), the:worst that could happen to
an offender is an arrest by the police (without bail) to enforce
appearance at a default court. Distress brings into play an
imminent threat of real deprivation.

Whereas committal is a phenomenon known to American crimi-
nal justice systems, distress is less familiar. While distress
is more frequently used in England, it is not used in all magis-
trates' courts although interest in expanding its use 1is grow-
ing. In England as well as in the United States, there is con-
cern that imprisonment not be a frequent outcome of the fining
process, because it is viewed as a failure of the intent of the
original sentence and because prison resources are scarce and
costly. The main interest, therefore, from both the English and
the American perspective is the same: how do the coercive
measures actually operate, what determines the efficiency of
their application, and what implications do their use have for
the court and for the defendant. For despite the considerable
experience of committal throughout the English system and the
localized use of distress for a number of years by certain
courts, there has been relatively little research about how
these enforcement tools work in practice.

In this chapter we deal first with distress and then with
committal, as the final recourse in the fine enforcement pro=-
cess., We consider the legal parameters within which both
measures operate and the variations in practice at different
courts, following the distress and committal procedures in

detail through their chronological stages. We include a con-
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siderable level of detail primarily because very little is known
on either side of the Atlantic about the practical side of these
procedures and nowhere does such a concrete description exist.
In addition, only through an examination of how these mechanisms
actually work can the policy questions they raise be addressed
in a meaningful way.

Finally we discuss the costs and problems associated with
these measures both in terms of system resources and impact on
offenders. We conclude the chapter by identifying areas of
particular concern to policymakers. We shall return to these
points in our final chapter, when we discuss more fully the

policy implications of our research.

A. Distress

Distress inveclves the court's issuance of a warrant em-
powering its agents to seize property belonging to an offender
who is in interim default on payment of monies due the court;
the property may be sold publicly to meet the debt.

For a long time distress has been a common remedy in civil
cases and in the event of fine default by companies.l But it
is only quite recently that courts have begun to use distress
against individual offenders defaulting on fines imposed for
criminal convictions, although the courts have been empowered

for some time to use distress in such cases.

1l For example, when a company does not pay sums adjudged
against it for breach of tax (value-added tax or V.A.T.) regula-
tions, health regulations, etc.
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Over the last few years, the English criminal justice sys-
tem has seen a marked resurgence of interest in this technique,
and courts in various parts of the country have begun negotia-
tions with private bailiff firms. East Court has had several
years of experience working with bailiffs. Capital Court began
a period of exploratory operations with bailiffs at the time of
our research and has now instituted distress on a much fuller
scale. Since completion of the research, Midland Court negoti-
ated a contract with bailiffs to begin distress operations. The
increasing interest in distress reflects the view that this
forceful enforcement technique may reduce the burden on the
court of fine implementation. Distress merits our special
attention because experience with ‘it is limited, and we believe
it is important to examine its operation-—-its potential advan-
tages and disadvantages—--—-at a time when many courts in England

(and some in America) are contemplating its adoption.

l. Law and Practice

The authority for levying distress on individual offenders
who default on fines imposed for criminal convictions derives
from legislation in the early 1950s2 (re—enacted in 19803).

The courts are empowered to seize property in lieu of payment

for outstanding sums owed.

2 See Magistrates' Courts Act 1952, 64.

3 Magistrates' Courts Act 19380, Part III, 76.
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There are, however, certain restrictions on the use of
distress. The most important is the protection from seizure of
certain necessities: chiefly clothes, bedding, and tools of
trade.4 In addition, as property seized must belong to the in-
dividual offender against whom the distress warrant has been
issued, practical problems may arise when bailiffs arrive at an
offender's home. Apart from this, however, there is little

statutory regulation of practices relating to distress.

2. Who Operates Distress?

Theoretically a number of different agents might operate
distress on behalf of the courts: court enforcement officers,
police officers or civilian bailiffs. Practice favors firms of
civilian bailiffs.

In the English criminal justice system the idea of the
police executing distress warrants is not popular either with
the courts or with the police themselves. The police already
act as agents in the courts' enforcement strategy in a number of
ways: they execute means warrants and committal warrants; they
may also be involved in short~term detention in lieu of payment
for small fines with fixed alternatives. The police already
claim difficulty in meeting the demands placed on them by their
current role in the fine collection process, as witnessed by

their practice at some courts of mailing written notification of

4 Magistrates' Courts Rules 1968, Rule 44. The English law
is the same on this point as the Swedish and German laws govern-
ing items excluded from seizure.
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means warrants to avoid executing them in person. Many courts,
therefore, consider it of little practical value to involve the
police in executing yet another warrant. Moreover, distress
warrant execution can be an unpleasant duty, because it may
involve marking people's household or personal possessions for
seizure. It is not surprising, therefore, that the police, busy
or not, are far from anxious to be involved.

Nevertheless, some proportion of the bailiff firms' opera-
tives tend to consist of former policemen. If police officers
opt for early retirement on pensions, bailliff operations may
represent a further opportunity for work in which their knowl-
edge of the community and local contacts are relevant assets.
Other bailiff operatives are also part-time bouncers at clubs,
and still others have exp;rienced how the courts work from a
defendant's perspective. Whatever their background, bailiffs
are people who are prepared to make their presence felt and who
do not shrink from work that succeeds chiefly by threat.

Civilian bailiff firms have gained business in recent years
because of forceful salesmanship and because word of mouth in
-professional circles has reported the success of distress,
especially in dealing with Fines Office backlogs.> Aside from
the claims for high success rates, the bailiffs recommend them=-
selves to the court because they offer a service that removes
the case from the Fines Office (until payment or failure}:

involves little paperwork on the court's part (the bailiffs keep

5 Some firms even advertise. For an example taken from a
leading professional journal, see Appendix C, p. 311.
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the subsequent files on the case, monitor progress and render
final simple financial accounts to the court), and costs the

court nothing.

3. Distress Case Selection

There appears to be some variation in how Fines Offices
decide when to apply distress. Some favor pre-selection of
cases; others theoretically apply distress across the board when
an appropriate stage in their enforcement strategy is reached
(usually after a reminder has failed to elicit payment}).

For example, at the time of the research, Capital Court was
experimenting wiﬁh distress and had established rules to exclude
certain types of cases. For instance, offenses such as non-
payment of television licenses were excluded, and offenders in
one-parent families were not considered suitable. At East
Court, in contrast, the agreement was that the bailiff should
receive all cases of outstanding fines, although this rule was
not always followed in practice.

Some courts are selective in their use of distress. One
court chooses cases for distress based on the following cri-
teria: (a) fines against offenders with past histories of
default; {b) small fines {under £50) with a fixed term of at
least a month but no payment and no application for further time
to pay. Courts which use enforcement officers as part of their
Fines Office staff may also involve these experienced personnel

in the selection of casesisuitable for distress. The bailiffs

do not tend to favor pre-selection because they believe the



~ 194 -

success of distress is hard to predict. According to a bailiff

servicing East Court:

"We have cases where the staff in the courts
have said 'We didn't expect you fto get the

money' =- I don't think they can be selec-
tive, there is no real yardstick that they
can use."

When cases are selected for distress, the Fines Office
draws up distress warrants against the offenders for signature
by the magistrates.6 From the time these warrants are handed
to the bailiffs until the Fines Office receives a check for
payment elicited or a returned unproductive warrant, the cases
involve no further work on the part of the Fines Office for the

court.

4. Distress in Operation

The routine practice of most bailiff firms is to call at
the offender's home within seven days of their receipt of the
distress warrant from the court. The bailiffs serve notifica-
tion that they hold a warrant to levy distress for the outstand-
ing fine amount plus costs; they usually give the offender a
copy of the walking possession agreement entitling the bailiffs
to seize property.

Access is not always easy to obtain. Some offenders or
their relatives simply refuse to answer the deor. Others slip

out through the back door to neighbors (reportedly even carrying

6 For an example of a distress warrant, see Appendix C,
p. 310.
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valuables with them). Although oﬁeratives may lie in wait for
offenders to return, the bailiffs will not force entry. There-
fore, warrants are sometimes returned to court marked "no ac-
cess." The traditional picture of the bailiff encamped on the
doorstep does not correspond to modern business realities--bail-
iffs do not spend a great deal of waiting time on individual
cases.

At the first visit the bailiffs may "mark" certain goods as
seizable.?7 If it is clear that there are no goods worth seiz-
ing, the bailiffs return the warrant to the court. In fact,
however, it is rare for goods actually to be seized. At Capital
Court this reportedly occurs in less than two percent of cases
in which distress is used. One reason for this is the attitude
of the bailiffs. When interviewed they generally expressed
dislike for this part of the process. Their dislike springs
less from distaste at removing personal property than from a
sense of the disproportionate effort entailed in seizing, trans-
porting, auctioning and administering the funds realized.8 The
bailiffs must arrange for removal (usually contracted out to

another firm) and liaise with public autioneers. The costs

7 Goods seized should cover the fine. As one bailiff ex~
plained "We cannot take goods 1f we know they are not sufficient
to cover the fine. Goods which raise excess could be seized
because you can return the difference, but not too little,
never."

8 At auction the sums raised by selling the property seized
are applied to the auction fees, transportation and bailiff
fees. Then the remaining amount is applied to the sum owed to
the court. 1If any money is left over, this must be returned to
the offender.
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Sometimes the market value is not great, but the article
may be marked because it is sentimental value to the family. As
one bailiff remarked "Everyone has something they don't want to
lose." The hope is that marking will bring the threat of loss
home to the offender who will £ind the money for the fine.

The rarity of actual seizure must also be attributed to the
fact that many offenders are unemployed and poor: "The type of
people we get don't have many possessions and what they do have
is not usually worth taking."

In Case B the twenty-two year old male first
offender was sentenced for t.d.a. to pay a
£20 fine with £10 costs and £20 legal aid
contribution; he had weekly wages of £56 and
an additional £5 paid to him by his father
for board, and his weekly outgoings were
£26. He was ordered to pay by Capital Court
within 28 days. At the end of the fixed
term he had not paid and the Fines Office
sent out a reminder two weeks later. When
he failed to respond, a distress warrant was
issued to the bailiffs, who eventually
returned it to the Fines 0Office after two
visits during which they had come to the
conclusion that the offender had no goods
worth seizing. When Capital Court followed
up the returned distress warrant with a
means warrant, the offender paid the full
amount £50 by cheque, rather than attend the
default court.

The fact that the offender had a bank account suggests that
he was not destitute. HNevertheless, the bailiffs felt that his
possessions would not be worth auctioning. For fines of this
order distress may not work except by threat. An offender may
be able to raise £50, under pressure, but his movable assets may

not merit the bailiffs!'! attention on a cost~effectiveness basis.
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This problem of actual seizure is compounded by the fact
thét the offender must be the legal owner of goods seized;
therefore, items owned by other members of the household, those
being bought on hire purchase (installment) agreements, or being

rented are not seizable.?

In Case C, the bailiffs contemplated seizure
of goods against a woman fined for com-~
mitting criminal damage. After a reminder
letter had failed to elicit payment, East
Court had issued a distress warrant. The
bailiff went to the house and met the offen-
der and her husband. "The house was very
nicely laid out." Both partners were un-
employed (the husband had just been released
from prison). There were, however, goods in
the house which were potential auction
~items. The husband claimed title to all the
goods, saying he owned them before the
marriage. He was reportedly very aggressive
and threatened the bailiff. The wife
promised to send the money in 7 days but
when this failed the bailiff returned to the
house. The husband said that he had forbid-
den his wife to pay and laughed when told
that she might be arrested. It was impos-
sible under the circumstances for the bail-
if£f to dispute the husband's title. The
warrant was returned to court. At that
time, a means warrant without bail was
issued to the police. The outstanding sum
was paid to the police upon the threat of
imminent arrest to appear before a means
ingquiry.

Bailiffs are not empowered to accept payment by install~
ments, but they report that they generally will negotiate par-
tial payments, giving the offender time to raise the rest of

what is owed. A bailiff at Capital Court said: "We have to be

9 For this reason it is very unusual for distress warrants
to be issued ayainst persons under 21 years of age. Arguably
the parents own the goods in the household and it is difficult
to levy distress in these circumstances.
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flexible, Jjudge the circumstances. You get a feel for the
genuine person who will complete. Most of them haven't got much
money so you have to take that into account.”™ A number of cases
discussed in interviews demonstrate this practice in operation.

Case D involved an ocutstanding fine of £100
imposed at Capital Court for a theft of-
fense. The distress warrant was issued and
the bailiff collected it personally from the
court three days later. An initial visit
was made to the recorded address during the
ensuing week when the offender's sister
claimed he did not live there. Before the
warrant had been return to the court the
offender telephoned the bailiff to say he
would come in and pay. He paid £70 into the
bailiff's office and a fortnight later he
submitted the remaining sum of £47.25 (£100
+ 15% V.A.T.}.

Our interviews unearthed the occasional instance of in-

stallment payments negotiated with the bailiffs.

In Case E, the FEast Court bailiffs received
a distress warrant against a man who had
been fined £80 for a theft. Before a visit
had been made the man's mother telephoned
the bailiffs to say her son had no goods to
seize as he lived in the parental home. His
father knew nothing about the fine and the
mother wanted to keep him in ignorance so
she offered to pay £10 each week until the
fine was cleared. The bailiffs agreed to
the arrangement and the fine was duly paid
in £10 installmants to the bailiffs.

Clearly the bailiffs must weigh the probability of full
payment when agreeing to give offenders time to pay; installment
terms tend to carry a greater risk of payment lapses an incom-
plete payment.

Thus in Case F, at Capital Court the offen~-
der lived in a small council flat. There
- was "nothing worthwhile to seize" according

to the bailiffs. Soon after the first
bailiff visit the offender telephoned and
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asked for time to pay. The bailiffs gave
her 3 weeks to pay. When the period elapsed
she called again asking if she might pay £20
per week starting in a fortnight's time,.

"This was obviously ridiculous - not some-
thing that we could take on and we told her

to go back to Court. If we had confidence
ii.ger ability to pay we would have tried
It is clear from the foregoing that a great variety of
practices are associated with the operation of distress. It is
also clear that courts know relatively little about the details
of a bailiff's operations. Some courts receive money on a
monthly basis by check f£rom the bailiffs with a breakdown by
fined offender and sums paid. There is not necessarily any more
detailed accounting. The court may not know whether the money
was obtained by threat of distress or actual seizure.
To the extent that we have information on the phenomenon of
distress, we conclude that it works for the most part by
threat. However, because it is used by relatively few courts,
and some have been using it only for a short time, it is diffi-
cult to obtain detailed information f£rom a variety of sources.

This is particularly problematic when we try to gauge the suc—

cess rate of distress.

5. The Qutcome of Distress

In advertising for distress business in a professional
journal, one firm of bailiffs claims a success rate of 86 per—
cent (Appendix C). Although this sounds implausible, it may not

be a gross exaggeration. We have conflicting reports -and spor-
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adic information to compare with this claim, but available.
figures suggest substantial variation across courts.

One court which uses distress reports a success rate of 77
percent and shows a rate of under one percent of cases involving
seizure of goods. The rate of returned unproductive warrants
for this court is 21 percent.

In our quantitative samples, distress was used at East
Court in eleven cases and at Capital Court in nine cases. At
neither court were distress warrants issued against cifenders
without support from work, public assistance or some other
visible source.l0 At East Court the success rate of the dis-
tress process for these sample offenders was 73 percent: eight
offenders paid their fines to the bailiffs, seven in cash and
one by seizure of goods.ll

At Capital Court the success rate for distress warrants was
lower than at East Court: two out of nine offenders paid the

bailiffs, a success rate of 22 percent {one other offender even-—

10 However this did not exclude a variety of odd financial
situations. At Capital Court one offender was receiving £10 per
week from his aunt, another was living on the proceeds from
working abroad and one was receiving £35 per week from her boy-
friend. One offender had been on unemployment benefits but
these had been suspended - indicating that some undeclared al-
ternative income had come to light. However, there is also some
evidence of negative effects of enforcement procedures. At East
Court two distress warrant offenders lost their jobs as a result
of their cases.

1l The three other distress warrants had been returned to
the Fines Office marked "no goods to seize." One offender even-—
tually paid on a suspended committal. Only two offenders did
not pay at all: one of these technically paid by time served on
a lodged committal because he was already in prison on another
matter. The other offender's whereabouts were untraceable and
his fine was eventually written off.
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tually paid his fine, upon means warrant execution). However,
the research sample only covers the court'’s initial experimental
period. Subsequent figures from Capital Court's Fines Office
shows a success rate of 37 percent-12

These figures, although based on very small numbers, sug-
gest substantial variation in distress outcomes among the courts
using this technique. 1In part we must look for an explanation
in different selection procedures. If a court is merely slough=-
ing off all initial problem cases to see what impact the bai-
1iffs have in reducing the numbers of offenders in interim de-
fault, one would expect fairly high rates of warrants returned
without payment. However, this does not appear to be the gen-
eral practice and the evidence suggests that a substantial
proportion of offenders against whom distress warrants are
issued respond by paying.

It is difficult to discern a type of offender who responds
to distress both because we are looking at an extremely small
number of cases and because the variability in the types of
offenders involved is constrained by the relatively limited use
of this type of threat. In most cases, the main selection cri=-
terion at the courts studied was simply whether the defaulter
had failed to respond to the preceding measure in the court's
strategy. We find that offenders against whom the courts issued

distress warrants cover the entire spectrum from steadily em-

12 Based on fines paid in full out of total number of
warrants issued, excluding those outstanding at the time of
calculation.
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ployed'to unemployed with and without public assistance. Bai-
liffs do report that various types of offenders are more or less
likely to pay, and they indicate that they can often tell from
the address whether or not the threat of distress will be suc-
cessful. Bailiffs do not mean that offenders at poor addresses
do not pay. They make rather more complex assessments of the
probability of payment in the iight of what they know of the
amount due and the local populace. The bailiffs see the worst
risks as those cases in which large amounts are outstanding from
offenders living in poor neighborhoods-—in other words, when the

fine is disproportionate to the offender's means.

6. The Cost of Distress

The arrangements between court and bailiff firms are
generally characterized by an emphasis on financial statements
and a lack of scrutiny of operations. Not every clerk is ap-
parently content with this lack of court control. Thus the
clerk at Capital Court insisted that means warrants be issued
after returned distress warrants. Whereas this might be viewed
as a prelude to issuing a committal warrant at the ensuing means
inquiry, in practice, it provided the clerk with an opportunity
to check that no money had in fact been paid when distress
warrants were returned. The bailiffs are aware of the practice
at Capital Court and operations proceed without any problems
arising from returned warrants. |

On the whoie, however, the relationship between Fines Of-

fices and bailiffs is a simple business arrangement. The main
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operational issue is the basis for the bailiffs' fees rather
than mechanisms by which the Fines Office monitors their dis-
tress operations.

There is considerable variation in the fee arrangements
across courts. In exchange for undertaking high volume work,
bailiff firms at some courts agree not to charge fees for any

warrant returned marked "no effects” (i.e., an unproductive

warrant against an offender with no goods worth seizing). This

means that the court does not pay for these unsuccessful cases

Some courts used to pay from £2.50 to £5 out of public local

funds per unproductive distress warrant returned; the payment

.

of

this money to the bailiffs was gquestioned by some local author-

ities and eventually stopped. However, other courts apply to
the Home Office for reimbursement of balliffs' fees (approxi-
mately £2.50 per case) on unproductive distress warrants.

One bailiff commented: "£2.50 plus V.A.T. is the sum I've
heard and I think that is about right. It is what we get for
similar work for Customs and Excise. The argument I've heard
against it is that a bailiff could do no work on it and still

pick up the fees. I don't think it would happen because it is

our bread and butter to work with the courts and the word would

get around.” This question of reimbursement from public £unds
for unproductive warrants and the temptation for warrants on
unlikely cases to be returned without any effort to levy dis-
tress 1s controversial, and there is currently some confusion
the issue. But as the use of distress increases, the whole

guestion of who pays for distress will be examined more care-

fully.

on
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It is obvious that at those courts with no reimbursement
arrangements someone else must carry the cost of the "bad"”
cases. It would appear the bailiffs do not. The firm operating
at East Court charges a paying offender, in addition to collect-
ing the outstanding fees, 15 percent of the amount outstanding
plus V.A.T (17.25%); because this exceeds direct costs, these
offenders are paying for their fellow-offenders with whom dis-
tress is unsuccessful. As one bailiff explained: "We say 15
percent because we don't get paid for every case. I have aver-
aged it out and at present it works out at six percent per
case.... We return 25 percent of the warrants - we're better
off with 15 percent” (than a lower rate for successful warrants
and a flat fee of £2.50 for returned warrants). What other
options might work? ‘A sliding scale for bailiffs' fees depend-
ing on the amount to be collected finds no favor with the bai-
1liffs interviewed because of the complexity of calculating the
fee.

A further complication in the matter of fees for unproduc-—
tive distress warrants arises when the offender subsequently
pays the fine to the court. Because the bailiffs have performed
their function by trying to levy distress and the threat at
least appears to have worked, they generally feel they are
entitled to their fees. Some courts apparently add this to the
sum due from the offender, thereby being in the position of
collecting the bailiffs' fees. Other courts, such and East and

Capital, refuse to do so.
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The problem is an interesting one. One bailiff recounts
that certain regular offenders would be warned by their friends
that the bailiffs were on the way. The fined offenders would go
to the court and pay the fine, thus avoiding the bailiffs' fee:
"We were working for nothing. We were getting the right result
for the court, but we weren't getting anything out of it and
after all we are not public benefactors.”

In Case G, a l7-year~old male first offender
who was unemployed and on public assistance
of £19 per week was fined £50 at East Court
for theft, to be paid at £2 per week. When
he defaulted on his installments the Fines
Office sent out a reminder, but it elicited
no response. The matter was placed in the
hands of the bailiffs, but after their first
visit and while they were still in the
process of executing the warrant the offen-
der went into the Fines Office and paid the
fine in full.

In the light of this experience some courts, such as Capi-
tal Court, have agreed not to accept payment directly from the
fined offender while the distress warrant is in the hands of the
bailiff. This raises the curious scenario of courts turning
away fined offenders, money in hand. This serves to underline
the difficulties associated with contractual arrangements be-

tween bailiff firm and court: the former is operating a busi-

ness, the latter attempting to administer justice.

7. The Pros and Cons of Distress

The foregoing description of some distress practices raises
a number of gquestions as to the value of this method of fine

enforcement. The fact that distress is operated as a business
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has both advantages and disadvantages. Unlike those parts of
the fine enforcement process managed by the court, the bailiffs
operate distress in order to make a profit. The profit motive
carries certain implications for efficiency: procedures tend to
be streamlined, records up to date and action swift and inci-
sive. 'There is not much wasted time: operatives aim at assess-
ing rapidly the cost-effectiveness of pursuing a case forcefully
to the bitter end —-— the seizure of goods.

It is sometimes argued that the profit motive encourages
excessive pressure, but from our observation, the popular image
of the burly, sinister bailiffs arriving in pairs on the door-
step and inserting a foot in the door is a myth. Yet there are
more subtle forms of pressure, nonetheless worthy of attention,
if we remember that the person on the receiving end may be
guilty only by association with the fine defaulter. The bai-
liffs are acting as agents for the court in its dealings with a
specific convicted offender, but their dealings may be primarily
or entirely with a third and innocent party. It is because of
this that control and monitoring therefore remains necessary,
but our observations suggest that courts know relatively little
about the details of private bailiff's operations.

The fact that the bailiffs are businesslike and skilled in
operating distress may evoke a number of responses on the part
of the people who come into contact with them. They may be im-
pressed by the greater air of efficiency and purposefulness
about the bailiffs. Among the population of repeatedly fined

offenders there is often a perception of the court and its Fines
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Office as a bumbling, haphazardly-run piece of antiquated ma-
chinery; it is part of the game of “playiﬁg the system" to avoid
fine payment for as long as possible. Some people succeed in
playving the game against the bailiffs, too, but it is generally
felt that this is a much harder matteyr, because one is "dealing
with professionals.”

Segments of the fined defaulter population know the bai-
1iffs well. These same individuals may also default on hire
purchase {installment credit) payments and have other debts.
There is sometimes an ongoing relationship between families who
live continually in debt and the bailiffs who metaphorically are
breathing down their necks. Therefore, aithough'the bailiffs
may pose a more formidable problem to fine defaulteré than the
court, they are also a familiar if unwélcome part of life. For
this reason, too, they are harder to evade.

In one respect, however, the bailiffs may encounter an-
tagonism when they levy distress for the courts. Many offenders
regard their punishment by the court as a fixed sum: the addi-
tion of the bailiff's fee is a matter of fierce resentment by
some defaulters. The drawback of profit-motivated efficiency is
that someone must pay for the profit. At present it appears
that the contractual agreements between courts and bailiffs
firms are generally based on the principle that fine defaulters
who pay the bailiff must bear the main cost of distress opera-=
tions, with small supplementary goverﬁmental support for unsuc-
cessful warrants. It is a system open to charges of inequity:

why should only the defaulters who finally succumb to the
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pressure of distress have to pay the brunt of the costs for
their more recalcitrant fellow defaulters? Why should de-
faulters. who respond to distress have to pay more than their
original fines when defaulters who pay on execution of committal
warrants do not, although the cost of committal warrant execu-
tion is arguably comparable to distress warrant execution?

If distress is to be a fair and useful method of fine
enforcement the inequities of existing contractual terms must be
confronted and resolved. Yet, apart from the technical problems
of paying for distress and controlling its operations, there is
the more fundamental problem disturbing many courts: 1is it
appropriate in the 20th century to resort to the ancient measure
of seizing property to pay a debt to the court for criminal
cffending? Many-practitioners are uncomfortable with the very
notion of distress. However, those who argue that many fined
‘offenders have little valuable property fail to confront the
notion that such offenders have littls extra cash to pay a
fine. If distress is inappropriate on purely economic grounds,
then so too is the original fine.

Behind this argument centering on the poverty of the fined
offender lies a more profound discomfort arising from the un-
civilized connotations of "distress." The courts' apparent
distaste for the sordid image éf seizing property (with its
Dickensian flavor of pawn shops and families without the bare
necessities of life) must be weighed against the alternative.

If the introduction of distress into a court's fine enforcement
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strategy reduced significantly its rate of committal, distress
may be the less uncivilized option.

From our own observations it is not possible to state
categorically that distress operates as an alternative to incar-
ceration. We do know that at East Court, where distress has a
relatively long history, committal is very rarely used. At
Capital Court, where distress was still in its experimental
stage during our research, committal was an important enforce-
ment tool. It remains to be seen whether, once distress is
firmly established as a major enforcement tocol at Capital Court,
the committal rate will drop significantly.

Apart from its use as an alternative to committal, the use
of distress as a routine step in the escalation of court action
to enforce fines wili most likely depend upon the degree of
coﬁtrol the courts develop over the operation of distress and
upon the financial arrangements courts devise to pay for it.

There is a case to be made for standardizing arrangements
between courts and bailiff firms to provide uniform guidelines
with respect to:

(a) the assignment of costs of distress;

(b) reimbursement for unproductive warrants;

{(c) the exercise of discretion in the dealings

between the bailiffs and offenders or third
parties {e.g., in negotiations between
bailiffs and offenders as to time to pay on
installment payments});

(d) the reporting of the course and ocutcome of
distress operations to the courts; and

(e) the methods by which courts monitor distress
operations.
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We turn now to a consideration of that final and most coer-
cive measure: committal to prison for non-payment of fines. 1In
examining how this process operates we find that committal, like
distress, shows many variations in practice, some occurring
cutside the courts' scrutiny. Also like distress, commital
works primarily by threat, but the degree to which its potential
as a threat is currently realized depends less on a coordinated
program under the control of a single group of motivated agents
(as in the case of distress) than on a diffuse series of actions
by various agents for whom committal represents a non-central

and burdensome aspect of their work.

B. Committal

The final recourse of the fine process is committal to
prison for non-payment. If the offender actually goes to
prison, the fine process can be said to have failed, in the
sense that the original sentence 1is recognized as wrong--whether
responsibility for the mistake lies with the court, its enforce-
ment agents, or the coffender.

In our examination of the details of the committal process
we shall discuss common practices in order to pinpoint problems
and inefficiencies in the system, and to highlight some of the
costs to the system of this ultimate breakdown of the fine

pProcess.

1l. Law and Practice

The committal process may be initiated by issuing an order

for committal at two stages in the fine process: at sentencing
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or, more commonly, at means inquiry. At sentence, courts infre-
quently impose alternative fixed terms of imprisonment when
imposing large fines.l3 In such cases, the alternative terms
are sufficiently long to entail committal to prison, if acti=-
vated, rather than in-court detention.l4 When the court does
set fixed terms with relatively large fines, the offender is
generally allowed time to pay; if he fails to pay voluntarily
the alternative becomes immediately operative. However, it may
take some time for the Fines Office to detect the interim de-
fault, prepare the committal warrant for signature by the‘magis—
trates, and have the police execute the warrant.

More commonly the committal process is initiated at a means
ingquiry. By law a committal order may not be issued unless the
court has inguired into the offender's means in his presence and
is satisfied that he is able to pay the fine. (The offense must
also be an imprisonable one, and all other remedies but commit-—
tal must have failed.l5)

There are also restrictions on the length of time for which
fine defaulters may be committed, corresponding to the amount
owed to the court. The following scale of prison terms vis-—a-

vis fines holds for the period of our research:16

13 The circumstances under which the court might fix an
alternative of imprisonment were set out in the Criminal Justice
Act 1967, and restated in Magistrates' Courts Act 1980 82 (1).

14 see our earlier discussion of this phenomenon in Chapter
V.

15 Magistrates' Courts Act 1980 82 (3).

16 criminal Law Act 1977 59.
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Amount of fine Maximum sentence
Not exceeding £25 7 days
Over £25 not exceeding £50 14 days
Over E£50 not exceeding £200 30 days
Over £200 not exceeding £500 60 days
Over £500 not exceeding £1000 90 days
Over £1000 not exceeding £2500 6 months
Over £2500 not exceeding £5000 12 months

At a means inquiry, the court may order immediate committal
to prison or, more typically, suspends the committal warrant
pending the outcome of a "last chance" grace period, when the
offender is ordered to pay on the original terms or on terms
adjusted (usually reduced) after the default court has con-
sidered the circumstances of his case.l? Such suspended com-
mittals, together with adjustment of the original terms of
bayment, appear to be the"main ways the default court tries td
elicit payment. Whereas many courts (including the four courts
we studied) show a tendency to use means inguiries in this way,
there are great variations in practices among the courts in

activating and executing suspended committal warrants.

2. Activating Committal Warrants

Suspended warrants technically become active as soon as the
terms of payment are violated. However, activation is often
delayed considerably either as the result of administrative dis-
cretion on the part of the Fines Office or through oversight.

Fines Office management techniques come into play here.

17 The court is not obliged to reconsider the offender’'s
means after suspending a committal warrant on certain conditions
of payment; if the offender's circumstances change, he is still
liable to committal once the warrant is activated. See R. V.

Clerkenwell Stipendiary Magistrate, ex parte Mays (1975) 139
J.P. 151,
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At Capital Court the system is highly organized: suspended
committals are routinely entered in the diary for review on a
date six weeks after issue. Therefore the longest delay possi-
ble before activation is defined by: six weeks minus the time
allowed for term payment or the first payment on which the of-
fender defaults. At the three other courts, however, activation
appeared more haphazard. Some committal warrants, for which
suspension should have ended because the offender had not kept
to the payment terms, were still not activated after many
months. Apart from intentional administrative adjustments, the
backlog of work is an element in the delay in activating sus-

pended committals.

3. 'Executing Committal Warrants

Committal warrants are executed by the police or by civil-

ian warrant processors. West Court uses a combination of police

and civilians.l8 English police interviewed remarked on the
high public confidence in civilian processors:

"It is very high, in some ways greater than
with the police.... It is obvious that we
are the police when we go round, but the
civilians are regarded as court officials.
It was most obvious during the riots [in
1981]. We did not execute any warrants
during the riots and the police had, and
still have, to keep a low profile in one
particular area, but the civilian processors

18 These handle warrants against all types of offenders,
not only fine defaulters. The impetus for this practice ap-
parently came from Home Office discussions on the issue, See
Home Office, Report of the Working Party on Civilian Officers,
1977.
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were able to resume their work very quickly
without any problems.”

The police tend to execute committal warrants in batches on
a "purge day." At courts where the default court sessions
{means inquiries) occur on one particular day each week, police
tend to execute committal warrants to coincide with that ar-
rangement. In this way they gather offenders arrested by war-
rants and offenders taken straight from court with the maximum
efficiency.

Prior to arresting offenders on committal warrants, some
police forces routinely write to those defaulters with warrants
who might respond to a letter with payment. Officers get to
know their area and their populations and they believe they can
judge when a letter is worthwhile. As a police officer at West
Court noted,

"It varies from area to area as well. It
isn't even worth trying it in some areas,
while in others you can use it in 90 percent
of cases."

It 1s not uncommon, therefore, for committal warrant execu-
tion to elicit immediate cash payment to the police, who then
hand the money over to the court. There is substantial latitude
for discretion by the police, and some negotiation appears to
occur in the four courts studied. At Capital Court the police
may arrange to call back later in the day or on another day, if
the offender or his family give sufficient assurances of intent
to find the necessary sum. Reports vary as to whether the
police would accept partial payment on the spot and the rest

later. Unofficially this may occur in a few cases.
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This discretion on the part of the police either in forcing
the pace of committal or in allowing extra time for the threat
of committal to take effect may result in different payment
success rates for committal warrants, depending on the policy of
the local force or the inclination of individual officers.
Arguably, no one wants the committal process to proceed to
imprisonment for non-~payment, and everyone agrees that its
threat creates powerful pressure to elicit payment. Yet the
system is not geared to maximize this opportunity because there
is no one person responsible for coordinating the diffuse parts
of the committal process.

Despite the lack of coherence in the process and the pau-
city of mechanisms designed to foster payment under threat of
committal, some offenders do pay under the threat. Our research
samples are too small to yield stable figures at the four courts
studied, but they parallel the findings of other research on
English courts. If we set aside "lodged" committal warrants
(where the offender is already imprisoned for another offense),
the proportion of offenders paying under threat of committal
ranges from 65 percent at West Court (paid out at prison recep-
tion); to 40 percent at Capital Court (paild at warrant execu-
tion); to 33 percent at East Court (paild during warrant suspen-—
sion); to 25 percent at Midland Court (paid at warrant execu-
tionj.

Data from NACRO for 35 courts in the English system show
that at 20 courts two-thirds of committals did not result in

actual prison receptions, and at nine courts the rate was half
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or less.l® The entire process of committal is one in which the
vagaries of local resources, circumstances and official policies
have a large part to play in producing substantial variations in
payment rates both outside and inside the prison gates. Il-

lustrations of these are found in the following discussions.

4. Transfer to Prison and Communications with the Qutside

When the police arrest offenders for committal to prison
they generally take them to the police station, a local police
lock-up (the Bridewell), or to half-way facilities (holding cen-
ters usually run by the police) when they exist for the transfer
of offenders to prison. Local practices vary as to whether
officers try to maximize the opportunity for offenders to pay
the fine and get out of custody befbre transport to the prison.
At the transit facility serving Capitél Court, defaulters who
appear to have a good chance of being paid out are processed
iast (e.g., when a parent has telephoned to say that he is on
his way to pay his son out); but if payment is not made before
the last van to the prison leaves at 6:30 p.m., the offender
goes with the van.

At Capital Court the process is complicated by geographic
factors. Prisoners under the age of 21 are sent to a prison
some miles to the east of the city, while the older prisoners

are dispatched to a prison near to the center of the city. The

police make a tobur of the courts and police stations to pick up

19 See NACRO Working Party on Fines Fine Default (HACRO,
1981), p. 51.
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offenders on committals either directly from the court or from
their homes on arrest. They hand over the offenders to prison
officers, usually late in the day. Considerable time elapses
between original pick up and arrival at prison.

At West Court, the Bridewell holds offenders until the end
of the day, when they are transferred to prison and received
into custody.20 There is, therefore, normally a time lag during
which paying out might occur for fined offenders.

In the prison serving Midland Court reception staff re-

ported that very little time was spent at the police station en

route to the prison during which the fined offender could con-
tact the outside to effect a pay out. It often happens that

someone is picked up off the streets without being able to make

even the most basic domestic arrangements:

"We get them coming in here and telling us
that they have dogs alone in the house or
children to be picked up from school.... It
is alright during office hours: we just
pass it over to Welfare to sort out. It is
more difficult after office hours and we
have to liaise with the police to get some-
thing done.... 1If it was the daytime and
someone was agitated about making a phone
call to the outside for money, I'd get Wel-
fare to sort it out. After office hours you
have to leave it until the next day.4l We
don't have an outside line in reception....
The problem is that they don't get a chance
to make telephone calls from police stations
~ that's the story we hear anyway."

20 If someone were picked up by the police very late in the
day, he would be brought to the prison the next morning. Outly-
ing police stations also bring their prisoners in the next day.

21l Most of the committals are received after the Welfare
Department staff have left for home.
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This recurring problem of lack of communication with the
"outside"” during the sometimes lengthy committal process is a
crucial one, given the evidence that many fine defaulters can
arrange for family or friends to pay them out. In one case the
offender was brought to the prison in the van after he had told
the police that his fine would be paid. 1In fact, the fine had
been paid the same afternoon to the court and the offender was
released at prison reception; but there had been no previous
opportunity to verify his account.

There is general agreement among police and prison staff
interviewed that offender's lack of communications with their
families or associates at that critical moment results in wasted
effort because. at least some offenders do eventually arrange
last minute pay-outs befofé completing the reeeption process at
a prison or after only a short time there. Yet there is no
clear line of responsibility for facilitating these communica-
tions and no one has an overall view of the process. The
participants all see the value of encouraging pay out, but there
is no systematic opportunity for it to occur. If it does occur,
it is in a scrambling, haphazard fashion as a result of in-
dividual effort despite the lack of built-in channels.

At three of the four prisons we studied; there was no
opportunity for a prisoner to contact anyone on the outside at
the time of his reception into custody; at the fourth, some
- could make "unofficial" telephone calls. However, at each es-
tablishment the prison officers in reception expressed the wish

that the police would take greater advantage of opportunities
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for arrested fine defaulters to contact friends or relatives
before bringing them into the prison. This was felt very

strongly by officers in the prison for young fine defaulters
from Capital Court. Here the staff repeatedly expressed their
concern at the way someone could pass through the system without
a telephone call being made to the outside:

"We don't have the lines or the time. If
the buses are full we can be here 'til 10,
11 or even midnight and they don't arrive
until sometime between 7:30 and 8:30...but
we often hear someone coming in saying there
hasn't been time to make a 'phone call.”

If greater access to the telephone were given by the police it
would not only help some of the defaulters but it would help to
ease some of the pressure on prison staff. An officer at the

prison serving West Court reported:

"Last Friday one magistrates' court com-
mitted eleven fine defaulters and out of
these eleven eight had paid out by the next
morning. By then they have gone through the
prison process. If the police held a fine
defaulter for 24 hours after he had been
picked up on a warrant or committed from the
court I think we could cut down the amount
of prison committals by 40 percent. I
think, in fact, I am sure, that the central
police do have someone who will make phone
calls out but it would help if the police
could hold them for longer."

The same point was made by a group of officers working on
the reception at the prison serving East Court. Here the de-
faulters were brought many miles away from their gome city in
the evening; nevertheless, a number were paid out the same night
by relatives who had made the long journey. The prison staff

knew that the police did not like holding prisoners overnight.
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Furthermore, in order to discourage the use of police holding
facilities for committals, a fee of £100 per night per offender
is levied against the Prison Service to keep someone in police
cells for this period.

"It would help enormously if possible pay

outs could be held by the police until the

next morning - it would save a lot of need-

less work, bail warrants, etc.”

There is a lack of continuity about the system of commit-
ting a fine defaulter to prison that enhances its inefficiency.
Because no one agent has overall responsibility for overseeing
the process, small economies are realized at the expense of
greater system resources: telephone calls are not made, but
great public expense is incurred to receive the offender into
prison and to hold him. In addition third parties incur con-
siderable expenée in the laborious paying out procedures because

there are no facilities at the court to handle these financial

matters and to communicate the results rapidly to the prisons.

5. Imprisonment and Paying Out

These inadequacies of the transferral process involve first
the police and subseqguently the prisons in unnecessary waste of
resources., One has an idea of the amount of work and time taken
to admit an offender to prison, from the following synopsis.
Once a defaulter enters prison, like any other prisoner, he is
checked in against his warrant; his property is taken from him
and checked in. He is searched and a record is made out for

him; his height and weight are taken, all his clothes are re-
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moved, he is given a towel and told to take a shower. After the
shower he is issued prison clothes. 1In some prisons he will
always see a doctor at this point; in others it will depend on
the time at which this process finishes. If it is very late it
‘may be the next morning before he has a medical examination. If
the fine defaulter is then paid out, much of the process must be
reversed and a great waste of time and effort has been incurred.

Apart from prisoners committed in the evening (and this was
the norm only at the prison located some distance away from the
city it serves), an offender who said he was definitely going to
be paid out on the same day would go through all the reception
formalities up to the point of showering and changing clothes.
If no one brought the money by. the cut-off time for paying out,
he would then be told to showef and change into prison clothes
and he would pass on to the reception wing for his first night
inside.

In all the prisons studied, when the cfiender appeared the
next morning before the reception board,22 any cash he had with
him was appropriated and set against the fine (but not cash
subsequently sent in to him).23 This automatically happened
unless it could be proved conclusively that the money belonged

to someone else. "He will often go mad when we tell him

22 The word 'board' is a misnomer for it seems to consist
of one person, although who this person is does vary from prison
to prison. 1In two of our four prisons the offender was inter-
viewed by an assistant governor, in another by a senior officer
of an Observation Classification and Allocation Unit and in the
fourth by the Legal aid Officer.

23 Magistrates' Courts Act 1980, Part III, 80.
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thig."24 During the course of discussions at one prison, it
emerged that the prisoner was not told at admission that this
would happen, so that he had no opportunity to lay claim to the
money, and it would be too late to amend a decision the next
morning. To the toll of wasfed processing when an offender goes
through the costly reception ceremonies only to be paid out next
day, must be added the cost in frustration and resentment felt
by fine defaulters caught up in the machinery of committal.
Admittedly these fine defaulters have been warﬁed of the
consequences of non-payment. It would seem that some arrive at
a belated realization of the urgent need to pay their fines only
to f£ind that their efforts to do so are obstructed by the
machinery of fine enforcement. The heart of the problem seems
to lie in the way that committal, as a tool of fine enforcement,
is grafted on to existing systems of prison administration, A
which understandably are geared to the offender originally
sentenced t¢ incarceration, rather than to the fine defaulter.
Thus once the defaulter is received into priscon, arrange-
ments for pay out require considerable effort on the offender's
part. The prisoner would have to request specifically a meeting
with a probation officer as the primary means by which any tele-
phone call to secure a pay out would be achieved. One prison
also operates a Welfare Liaison Office. The uniformed officer

provides liaison with the Welfare Department who might decide to

24 Curiously earnings from work performed in prison and
money sent in for the prisoner during his term are not auto-
matically applied to pay off the fine. :
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speak directly with the prisoner., However, at no time is a
prisoner allowed direct access to a telephone. If he tells the
reception board that he has funds or that a relative or friend
has money to buy him out, the officer would probably ask the
Probation Service to see the prisoner or to contact the outside
for him. In addition, the prisoner is allowed to write one
letter on his reception. However, one probation officer re-
ported that he had experienced prisoners asking him to make so
many phone calls in the hope of finding someone who would buy
them out that he had decided not to make calls for any of them,

++ssunless it seems something has gone

seriously wrong and then perhaps I would

help to sort it ocut on the telephone.”
He went on to say that he would usually ask a prisoner to write
one or more letters té encourage some degree of sélf—motivation.

Despite the obvious difficulties attached to arranging for

pay out, many defaulters reportedly did not serve their full
term: somehow money did arrive to pay them out. The paying ocut
process once an offender has been received into prison brings
new participants into the fine payment/ enforcement process who
ctherwise have no involvement in the fining process. The prison
system is not geared to handling defaulters and nowhere is this
more clearly evident than in the prison pay out process.

The mechanics of the process are complicated by the fact

that relatives or friends often work during the day and arrive
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in the evening to pay an offender ocut, after the day staff at
the pfison have left. If a pay out can be made during the day
the prison discipline office works out the amount outstanding
according to a formula, communicates this to the reception staff
who accept the money in some cases and in others arrange for it
to be paid through a cashier's office .23

The situation for relatives and associates is not made
easier by restrictions on the form of payment. In the prisons
studied, offenders could be paid out in cash, postal orders and
checks from a "reliable source" {(i.e., a government depart-
ment). Although one prison officer said a banker's draft would
be accepted,'the staff in another prison said they had stopped
accepting such dfafts, as they could be stopped and therefore
thé Home Office had recently ordered no release to be made on
them. Only one prison would accept a personal check 1f it was
for £50 or less and backed by a banker's guarantee card. One
prison refused any payment by personal check and the other two
insisted on the check being cleared before any release; the
amount demanded would then take account of the fact that it
would be three days before clearance was completed. (Credit
cards were not accepted and the majority of people interviewed
could see no reason why it was necessary to introduce the addi-

tional administration which would accompany them.)

25 see Appendix C for the instructions for applying a
number of formulae to discount the amount owed by the time
served according to the circumstances of the case.
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It was repeatedly stressed that evening discharges could be
made in a relatively short period, but that there were compli-
cating factors. Reception staff in three prisons went off duty
around 9 o'clock; after their departure even if a prison officer
were already working on the case it might be difficult to get
the released offender's clothes. All private cash and valuables
were held in the cashier's office; in at least one prison the
cashier worked flexi~time and was never there after 4:30 p.m. so
prisoners released in the evening had to collect their valuables
the next day.

Several staff in all the prisons seem to be trained to do
the calculation of the outstanding amount but if no one were
available who could do this, a prison officer had the authority
to take the total fine (i.e.,‘the amount outstanding on the day
of committal). The amount overpaid (the amount written off by
time served) would be reimbursed when the administrative staff
returned to work. Although this power was reported in all four
prisons visited, none of the staff interviewed said they knew of
an ilnstance in which it had been used:

"We do not take the full amount although we
could. It is a matter of professional
pride. Some officers do object to working
out the formula but I think we should.”

Efforts to release the offender without overpayment, even
at late hours of the evening, were reported at all the prisons
studied. However, the fact that the releases occur without the

help of the office staff, did lead to error.
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"We are very careful here but while some of

the officers are very good, some are horrors

and make lots of mistakes. We always check

what they have done and refunds are common.”
If a mistake occurred and too much was taken, all the prisons
refunded the amount which had been overpaid, but there was no
common procedure when too little had been accepted. One prison
officer said he had known a man to be stopped before he reached
the gate but no one interviewed thought any action would be
taken if someone had left the prison grounds. One prison dis-
cipline office did notify the court that a mistake had happened,
another did not:

"Courts don't understand how we calculate

things, they don't guery the amounts we

send.... We massage the figures and tell

the court he went out later than he did, we

inflate the prison days."
This statement also indicates that overpayments are not always
refunded.

When we consider that the amounts collected by prisons
after hours for fine defaulters is considerable--~one of the four
prisons reported £100,000 per year collected after hours--it is
clear that the system of paying out to the prisons directly may
have important consequences in terms of money lost to the
courts. One prison officer stated that in the past a shortfall
fund had existed to cover loss of money from pay outs supervised
by night staff:

"We had to make up any loss if we took too
little so we either had a fund or we had a
whip round.... I don't know what happens if
a mistake happens. I don't think the court

ever gueries amounts sent in, they don't
have the formula."
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The cumbersome machinery of paying out seems a further re-
flection of the way in which the entire committal process lacks
continuity and coherence. The financial records for individual
offenders exist at the court; yet paying out terms are calcu-
lated by prison staff who are generally much less used to deal-

ing with these aspects of administration.

6. Committal: Costs and Controversies

Imprisconment of fine defaulters is expensive, even apart
from the cost of imprisonment itself.206 The additional expense
of the potential pay out losses and the release of a prisoner
itself involve expense. When a man has no money (and after
hours the Social Security office will be closed) although he is
not entitled to a discharge grant, as other prisoners are, %é is
entitled to subsistence upon releage. This may be as little as
75p if it is late at night and the Social Security office will
be open the next morning; at a weekend he will recelve £4.40 per
day or £8.80 for a weekend (if he has an address to go to); or
£8.80 per day or £17.60 for a weekend (if he has no fixed ad-
dress).

Then, too, there are costs in terms of the effect on offen-

ders of short term custody. Fine defaulters at the four prisons

26 It has been estimated that during the period covered by
our research the average cost of keeping a person in custody was
circa £112 per week. See NACRO, Prison: Some Facts and Figures
(NACRO, 1980). One prison officer in our interviews commented:
"It is a futile exercise to lock someone up for not paying a
fine. It costs a lot more than the fine to kcep him here.”
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studied are put in with other prisoners. Officially, they
should be allocated work but in three prisons staff shortages
and pressure of numbers meant that "short term" prisoners were
not working; workshops were not operating. It would appear
unlikely that these conditions would have a positive effect on
the offender.

The effect on the offender is a matter of particular con-
cern in those cases in which committal occurs for first offen-
ders. Although this is not a frequent happening, to judge from
our sample data, the fact that it does happen is worrisome.

The case involved a male first offender aged
22 at Capital Court. He had been charged
with theft and after being refused legal aid
had pleaded guilty. His income derived from
his family, but he had stated on his legal
aid application form that he had only £10
left. He was fined £90 to be paid forthwith
with a fixed alternative of 7 days imprison-
ment, which he served immediately.

In this case the court might have been expected to know
that the student would be unable to pay the relatively large
fine, unless his family came to his rescue. The seven days
fixed alternative, seen in the light of the student’s lack of
funds, was virtually an immediate prison 'sentence for this first
offender.

We find at Midland and West Courts, too, instances of first
of fenders committed to prison for fine default and serving 30
days or more in lieu of paying large fines. In these cases the
offenders were unemployed on public assistance and were fined

over £100 to be paid at the relatively high weekly rate of 3.

It is a matter of importance that low-income offenders who have
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had no other conviction and thus no other sentence than the
'instant fine should end up in prison for failure to pay large
fines at rather high installment rates.

As we have pointed out in Chapter V the low-income male
offender {(especially the recidivist) is disproportionately
highly represented among those committed to prison for failure
to pay their fines. This suggests that there may be a core of
of fenders whom neither careful fining according to circumstances
nor vigorous enforcement will deflect from a course ending in
committal. However, that offenders who have never been sen-
tenced before should end as failures of the fine process 1is a
matter'for grave consideration.

Given'the high costs in money and other public resources as
well as in the effect on offenders, it is not surprising that we
heard many suggestions for reducing the rate at which fine
defaulters were actually received into prison and for minimizing
time spent in prison by facilitating the pay out process.

A number of suggestions for changes in the system arose in
the course of our interviews. Some were of a minor and techni-
cal nature:

(1) a standard warrant form to facilitate prison

cfficers' task of deciphering details of
committal and calculating outstanding
amount;

(2) restriction of paying out to daytime hours
to reduce error and the cost of administer-
ing the system;

(3) default court sessions {means inqguiries)

limited to the morning, to allow time for
offenders to arrange to be paid out.
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Others were of a more fundamental nature and somewhat con-
troversial:
(4) no paying out permitted at all:
"You stay here and serve your time. It is
expensive to keep people in here. Perhaps
we would not get as many if they knew they
had to stay in."
The severity of this approach was not generally espoused by
those interviewed. Another suggestion to obviate paying out at

prison found more favor among participants:

(5) paying out at court or to the police, with notifica-
tion to the prison to effect release:

"It would make it much easier if money did

not have to be paid here. I think it should

be paid at a Magistrates' court or a police

station, then once we have notification and

confirmation we can let him go."
Clearly the impetus for this suggestion derives from a sense of
the administrative burden placed on the prisons by paying out,
the potential for mistakes to be made in the calculation of
amounts owed and the difficulties imposed on those who bring the
money to pay out an offender.

(6) a holding center after pick-up.

Variations on this theme were suggested by a number of persons
interviewed.27 One proposed "some kind of local holding cen-
ter" not operated by the prison authorities, where fine offen-
ders would be kept in custody. This would serve to distinguish
committal for fine default from imprisonment served as an origi-

nal penalty for the offense of which the offender stood con-

victed.

27 p similar proposal was put forward by Geoff Wilkins,
Making Them Pay (NACRO, 1979}).
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A similar notion put forward by one administrative officer
focused on the police as the natural administrators of such a
holding center. The point would be to hold offenders for a
short time without the extensive administrative red tape neces~-
sary for admission to prison. While those interviewed recog-
nized that there were potential due process implications and
that safeguards would be necessary, they still found this alter-
native preferable to the present system.

One officer noted that during the countrywide prison offi-
cers' strike?8 no fine defaulters were committed to prison and
the local Bridewell had operated a system at this time to hold
offenders on committals to see if money were forthcoming. "IE
the police held a fine defaulter for 24 hours I think we could
cut down the amount of prison committals by 40 percent.”

In its recent report on fine default, the NACRCG Working
Party considered the guestion of special facilities to expedite
guick release, and came to the conclusion that these were al-
ready available within the system.zg Our own inguiries tend to
indicate that those working in the system would welcome any
addition to the process to speed up paying out and to eliminate
the waste of resources frequently attested. It may be that a
proper and consistent use of existing facilities would enhance

the ease with which offenders were released, but we suspect on

28 1n 1981 the prison officers went on an extended strike
over a dispute concerning the overcrowded conditions in the
prisons and the resulting burden upon staff.

29 NACRO Vorking Party on Fines, Fine Default, op. Cit.,
p. 28.
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the basils of our discussions with police and prison personnel in
different areas that the task of collecting numbers of fine
defaulters and transporting them to the prisons is not always
compatible with an orderly process that allows time for calls to
the outside to arrange for payment.

Improvements are, however, possible. Our discussions indi-
cate that apart from those offenders who, despite the diffi-
culties, manage to pay before prison, a substantial number of
others pay out after prison reception. It is for these offen—
ders that better access to telephones or a longer holding period
at an interim facility might mean the difference between ad-
mission to prison and paying out at or before reception.

In the final analysis committal should, and does, work more
often by threat than by actual incarceration for the full term.
As a police officer at West Court put ig,

"The amazing fact that never ceases to

surprise me is that you only have to lock

somecone up and the money usually appears,

even if there has been ages to pay up."
The irony is, of course, that in all the cases in our samples,
the fined offenders had had ample time and warning to arrange
payment prior to committal. It would seem that for some nothing
short of the clang of the prison gates suffices to stir them to

action, and then the gates do not readily swing open even when

payment is in hand.
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CHAPTER VII

FINE ADMINISTRATION: POLICY SUGGESTIONS

FOR IMPROVING THE FINING PROCESS

Introduction

Examining the fining practices of English lower courts,
we are struck -- as we were when we explored this process in
American courts -- with how important the fine is as a c¢riminal
sanction, yet how often it is handled as a poor relation within
the family of sentencing options.

Both practically and philosophically, the fine is nearer
the core of English sentencing practice and policy than other
sanctions. This includes occupying a place as the courts' major
alternative to imprisonment. The.fine is numerically the most
frequent sanction imposed by those courts charged with adjudi-
cating the vast majority of England's criminal cases. Most
significantly, however, from both the American and the English
perspective, fines are extensively used to punish offenders who
otherwise are at risk of imprisonment, despite their often
limited financial resources.

It is not surprising, therefore, that the process of im-
posing and enforcing fines occupies a significant amount of the
English lower courts' time and energy, as well as engaging the
efforts of many other criminal justice system personnel. What
is somewhat surprising, however, is that compared to other

sanctions, the decision-making processes involved in imposing
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fines are among the least refined, and the operational processes
intrinsic to successful implementation of this sentence are
among the least well coordinated.

The reasons for this are many and, as with most other as-
pects of sentencing, not always easy to discern.l However, our
work in both American and English courts suggests that a major
source of this problem 1s that fine setting and enforcement
practices are not subject to the same level of administrative
and policy concern as are other important, but less frequently
used, sanctions. Undoubtedly this is in part because fining
involves large numbers of offenders more routinely processed
than are the smaller number who have committed the most serious
or violent criminal acts for whom liberty, often for long
periods, is in jeogaf&y. ‘

This lack of attention is particularly important because
the imposition of a fine sentence, unlike the imposition of
other sentences, involves the court directly in a complex set of
administrative tasks that are different from the other adminis-
trative activities confronting the court. This is because the
implementation of the sentence as well as its imposition is

within the jurisdiction of the court itself. As this research

! 1n our recently completed study of fine sentences in
American courts, we examined practitioners' attitudes as one set
of factors affecting their use (Hillsman et al., 1984: 161
ff.). Many of the attitudes expressed about the use of fines,
their appropriateness, their fairness, and their enforceablllty,
were extremely ambivalent. Despite practitioners' often strong
commitment to fines as a necessary part of the sentencing struc-
ture, an undertone tended to persist which seemed rooted in a
sense that money transactions between the court and criminal
offenders are, somehow, unseemly.
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has documented in considerable detail, the successful execution
of this responsibility is a demanding administrative assign-
ment. If the fine is to be implemented credibly as a sentence,
particularly as a custodial alternative, the court must

develop greater professional expertise in the organization and
oversight of coherent, flexible but ultimately coercive
strategies to supervise offenders who are in the community.
These strategies require substantial coordination across many
different criminal justice and civilian agencies which act
directly as the court's agents in this matter but which are
ultimately not responsible for the outcome of the sentence.

Court administration in both England and the United States
is an emerging field; but fine administration has not been
anything like a major thrust of its development. This is less
so in England, wheré skilled court administrators have been
discussing problems of fining for some time, as well as policy
issues such as adopting a day~fine system and wider use of
distress and more technical issues such as the role of computers
in fine collection and how to set bailiffs' fees. Nevertheless,
professional fine administrators are quite rare in the English
court system and virtually non-existent in America.

Fine administration is ripe for further professionalization
and for the rationalization of process and procedures this would
undoubtedly encourage. This is a central policy issue for
England if fine enforcement is to be improved significantly.
It should also be a primary focus for policy discussion in

American courts if practitioners want to utilize fines more
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effectively and if policymakers want to utilize fines as part of
their strategy to reduce jail and prison overcrowding pressures
on this side of the Atlantic. Professionalization certainly
requires more specialization and different types of training.

It may mean more court personnel as well; but even so, increased
fine revenues and reduced reliance on ilncarceration for default
would probably cover the added expenses. (See, for example,

the Scottish experience introducing specialized fine enforce-
ment officers, Millar, 1984). Fining is, after all, already

a big business in both England and the United States.

As we shall discuss below, improvement of the fine process
through greater professionalization primarily implies basic
policy changes that make fine administration a higher priority
in courts than at presen£ and that centralize the responsibility
for fine outcomes. Such centralization would provide an
encouraging environment for experimentation with both incentive
structures and new organizational linkages to facilitate
successful fine ocutcomes.

In the remaining sections of this last chapter, we take a
broader policy perspective on some of the issues raised in our
detailed descriptions of fining practices in the four English
magistrates' courts studied. 1In this brief discussion, we do
not intend to review the materials contained in earlier chap-
ters. Rather we shall focus first on some general characteris-—
tics of the fine administration process in order to identify
what American policymakers should be particularly sensitive to

in examining their own fining process. A second focus will be
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to identify key points and specific issues within the £fine
setting and implementation process that require particular
attention from policymakers and fine administrators. This
discussion will end with some thoughts about what our examina-
tion of the most coercive enforcement techniques available in
the English system suggest about the overall fine process
itself.

We began this study with a focus on fine enforcement be-
cause this was the most significant gap in the American litera-
ture and because, for reasons already discussed, English magis-—
trates' courts are a strategic site for such research. It
quickly became obvious, however, that enforcement problems and
successful strategies to overcome them could not be fully
examined independent of fine-setting. Fining must be viewed as
a process in which the decision to impose a fine as the sanction
of choice, the decision as to its amount and the terms for its
payment, and the successive decisions about how to ensure pay-
ment, especially in the face of default, are inextricably inter-
twined. This is one of the major reasons why the professionali-
zation of fines administration within the court itself is so

crucial to the integrity of the fine as a sanction.

A. 1Is the Fine Process Successful in English Magistrates'
Courts?

In selecting the English lower court system rather than
American courts for a study of fine enforcement, our purpose was

not only to examine courts that have paid greater attention to
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the collection and enforcement of fines (and whose record-keep-
ing systems reflect this). We also wanted to study courts that
routinely use fines for a wider range of non-trivial criminal
offenses than is typical of most (but not all} American courts,
especially when the offenders are at risk of imprisonment. It
is these cases that attract the attention of American policy-
makers. Evidence of successful fining in such cases--successful
at least from the perspective .of punishment if not £rom evidence
about crime control--is likely to encourage American practi-
tioners to review current fine use and enforcement policies in
their own jurisdictions. Crowded court calendars, even more
crowded local jails, and judges' renewed interest in expanding
the repertoire of available sanctions, provide a congenial
environment for this process.

But overall, is fining successful in England? We know
little about the crime control implications of most forms of
sentencing (apart from imprisonment's direct incapacitation
effect), and fines are no exception. Some British researchers
suggest recidivism rates for fined offenders are no greater
than, and very likely less than, those for offenders punished by

other means (F.H. McKlintock, Crimes of Violence, London:

McMillan, 1963; M. Davies, Financial Penalties and Probation,

London: HORS £5, 1970; P. Softley, Fines in Magistrates'

Courts, London: HORS £16, 1977); but such evidence is not
compelling because it is based on comparing the behavior of
of fenders who are likely to be quite different. Therefore, in

both England and in America, the primary criterion we have for
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judging the "success" of a fine is data on collection. If fines
are supposed to be punishment through payment, do offenders
pay? If not, are they otherwise punished?

Across the four magistrates' courts we studied, looking
only at fined offenders drawn from a sample of offenders charac-
terized by conviction on the more serious types of cases sen-
tenced in these courts, by the likelihood of imprisconment, and
by considerable unemployment and limited financial resources,
the evidence may be summarized as follows: one~third pay in
full voluntarily (34%), and about another third pay in full
after some official action: is taken to elicit payment (30%}.
There remains a final third (36%) who do not pay in full, at
least not within the rather reasonable 15 month follow-up period
covered by the research.

Many, although not all, of this last third reflect some
type of failure of the English fining process. Most of the
8~1/2 percent whose fine obligation was eventually discharged by
punishment through a period of imprisonment nevertheless repre-
sent a failure of the fining system. The only exceptions to
that characterization may be those few who had the fine lodged
as a result of a rapid subsegqguent arrest on a new charge or who
were recalcitrant, willful defaulters and who were, in effect,
in contempt of coﬁnt.

The five percent whose fines were written off by the court,
either partially or entirely, also reflect the failure of the
enforcement system to compel payment before so much time had

passed that the court simply could not keep track of the offen-
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ders' whereabouts. (The only exception here is the one person
in the sample whose fine was written off as a result of death.)
The four percent whose fines were written off because the case
was transferred to the jurisdiction of another court are
potentially failures of the fine system. Although we cannot be
sure of the eventual outcome, we may assume, at the very least,
that a change of address adds to the administrative delays
involved in fine collection.

Finally, there are the 18 percent whose fines were still
outstanding at the end of the 15 month follow-up period. Even
the one percent of these who were still paying within the terms
set by the court may be characterized as failure of the fining
process. From both an administrative and from a punishment
point of view, it would appear reasonable that punishment for
crimes such as those included in this sample of cases should be
completed within a fifteen-month time period. If it is not,
either the amount of the fine was too high (apparently a per-
vasive problem as we have discussed in preceding chapters), or
the enforcement process was too lax. In either case, the pro-
cess cannot be characterized as fully successful.

What conclusion do we draw from these data? Obviously, one
may regard this 36 percent as a glass two-thirds full: the
fining process reaches successful conclusion-—-punishment through
payment--for a significant majority of relatively serious offen-
ders despite often high fines relative to their limited finan-
cial resources. Or one may regard the glass as a third empty:

the fining preocess fails because a sizeable minority are not
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punished through payment; either they were not punished at all,
or punishment occurred only via the pain of the adjudication
process and whatever enforcement activity occurred, or it took
place via imprisonment which the court did not initially deem
appropriate.

Whichever interpretation of the data one selects, English
policymakers view the fine process as sufficiently successful
both to continue encouraging high levels of fine use throughout
the country and to have increased the use of fines as an alter-
native to custody for more serious cases over the past several
decades. However, they recognize, and take seriously from a
policy perspective, that regardless of how one views the en-
forcement pictu;e, data such as these reveal substantial room
for improvement. The evidence presented in the empirical
literature generally, including the work described herein, are
encouraging as far as the possibilities for improving both the
way fines are set {especially in determining amounts that are
appropriate in relation to means) and the way they are adminis-
tered and enforced. It is to some of these directions for

change that we now turn.

B. Fine Administration

The decision whether to fine or to impose another sanction
has not been the main focus of this study. However, two rather
obvious but important aspects of this initial decision deserve
emphasis because they have important implications for fine

administration policy.
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First, the choice of the fine by the sentencing authority
is essentially a decision to punish by means other than im-
prisonment. Therefore, the fining process, and especially its
enforcement phase, should be assessed, at least initially, from
a perspective that views imprisonment as an outcome to be a
failure of the process itself and not exclusively a failure of
the offender. This is not to say that imprisonment should never
be viewed as an appropriate outcome; but the conditions under
which it is considered as a logical outcome of the fined offen-
der's failure to perform under sentence of the court should be
carefully delineated. This can be a difficult administrative
problem because virtually everyone agrees that the threat of
imprisonment is an essential component of successful fine en-
forcement.

Second, the decision to fine is a decision that non-custo-
dial punishment should be achieved by depriving the offender of
property (money or otherwise). This places the court and its
agents in a position easily seen as a bill collector. Collect-
ing money (rather than supervising or rehabilitating offenders)
is a task that is understandably distasteful to many court
personnel, especially when enforcement requires increasingly
energetic pursuit of the "bill" rather than merely the orderly
keeping of records.

Stemming from this pervasive distaste for the bill-
collector's role is an unwillingness in the court system to
define fine administration as an important, professional task

encompassing the organization and management of methods to
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supervise offenders fulfill their obligation to the sentencing
court, rather than as a primarily clerical role. As a result,
courts rarely designate one person (or position) as having
ultimate responsibility for overseeing the outcome of this
sentence and for seeing to it that the fining process as a whole
is rational and properly carried out.

Flowing from this fundamental administrative gap is a
series of important, related problems. Enforcement tends to be
- a secondary activity rather than a priority for all those in-
volved, and clear lines of authority running across the various
parts of the process are rare. Thus, no one is responsible or
accountable if it breaks down. In addition, few incentives
exist in the system to make fining a success, by encouraging the
collection of %ines within a reasonable time period, rather than
writing them off or occasionally imprisoning an offender.
Instead, most incentives merely encourage people to pass the
enforcement task on to someone else as quickly as possible, even
if it returns to them eventually.

An important corollary of these problems is that the flow
of important information into the fining process remains hap-
hazard at all stages. There is little attention paid to ways of
systematically providing information needed by the sentencing
court to assess means adequately and to set the proper amount
and terms of the sentence, including information on prior fine
payment or default. Nor is there routine review of informatioen
relevant to whether the initial amount was. properly set and, if

it was not, relevant to adjusting it to permit an offender in
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difficulty to comply with the sentence. Administrative {and
judicial) review focuses instead on the amount of the "bill"
that remains and on adjusting the terms of payment, thus
avoid-ing what may be the more fundamental problem, the amount
itself.

Finally, feedback of information on fine outcomes and with
what levels and types of enforcement effort they were achieved
is generally absent. This inhibits the ability of both the
sentencing au;hority and the fine administrators to become more
systematic and rational in their decision—making.2

The policy implications for fine administration are reason-
ably clear. 1Instead of the more typical fragmentation of
responsibility and authority, some position within the court
should be made accountable for the outcome of the fine proce;s
as a whole, not merely for the funds collected. The focus of

this process should be the offender and his or her compliance

2 In New York City's lower courts, for example, we found
that judges had no idea how often or in what types of cases the
fines they set were actually paid (i.e., the punishment they
imposed was carried out) (Hillsman et al., 1984). Because of
high levels of poverty among offenders in these courts, judges
tended to assume fines were not being paid when, in fact, re-
search evidence showed they often were. This was largely be=-
cause judges received no feedback in terms of aggregate data on
fine enforcement. It was reinforced because virtually the only
fine offenders judges ever saw after imposition of the fine were
those who were either having trouble paying or who were re-
arrested on another charge and thus revealed to have an out-
standing warrant for non-payment. Judges guite understandably
assumed that the troublesome payers they saw would not complete
their payments when, in fact, research data revealed many did,
most within three months of the sentence. But again, without
routine management reports on enforcement activities, and with-
out any case-by-case feedback on the offenders each judge had
sentenced, there was no way judges could develop an adequate
understanding of the court's overall fining process or their
decision-making role in it.
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with the sentence of the court and not merely the collection of
the sums themselves. At present, the tasks of enforcement too
often are viewed primarily as ones of bill collection and fiscal
accounting. While this is predictable given the way the fining
process is typically organized, it merely reinforces the most
distasteful aspect of this sentence for those who administer it.
Centralization of responsibility should encourage incen-
tives to rationalize and coordinate effective enforcement
strategies. The empirical materials contained in preceding
chapters suggest that these strategies should emphasize
continuous supervision of fined offenders, beginning with
routine contact and notification procedures that make it clear
to the offender that the court views the fine obligation
seriously and uneguivocally expects payment. Terms for payment

should be short and, when they are not met, the court's reaction

should be swift and personal, with a steady progression of
responses characterized by mounting pressure and increased
threat of more coercive methods.

All the evidence we have collected suggests that such
"supervision" works. However, because its goal is not merely
the collection of a debt but the enforcement of a punitive,
non-custodial sentence, better mechanisms must be built into the
enforcement system that encourage review of the initial sentence
{that is, the total amount) if and when the offender appears in
jeopardy of interim default. Over time, as information feedback
improves the initial fine setting activities of the court (and

we shall have some further suggestions below about how to
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accomplish this), the administrative burden such review places
on courts should lessen and enforcement should proceed more

smoothly.

C. Specific Issues in Fine Enforcement Practice

1. Clarifying the Components of the Financial Penalty

As we have emphasized throughout this study, several Kkey
issues in fine enforcement begin with the initial sentence.
Observing fine setting in both the United States and England
sugyests that the sentencing court needs to pay greater atten-
tion to differences among the various financial penalties typi-
cally imposed upon offenders. In both countries some combi-
nation of court costs and fees, restitution and fines are often
imposed upon offenders whose primary sentence is officially
classified as a fine, but these various components of the
penalty are not readily distinguishable to the offender him-
self. One may assume, therefore, that this diminishes their
effectiveness. Alternatively, the court should simply set a
single amount for payment and distribute the revenues to various

recipients according to an administrative formula. 1In effect;,

something like this happens now.

2. PFocusing on Total Amounts

From the perspective of enforcement, the main implication
of the court's lack of attention to the various components of
the financial penalty is that the court itself fails to focus
on the total purden it is imposing on the offender and on the

match between that burden and the offender's means. Instead
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the court tends to view the appropriateness of each component
separately, emphasizing the severity and type of crime rather
than the offenders' ability to pay, and then apportioning the
final total amount among the potential recipients (including the

victim).

3. Improving Means Assessment

The court's tendency not to focus on the total amount fined
leads directly to a major theme emerging from the empirical
materials presented in preceding chapters: the frequency with
which courts set fine amounts that exceed offenders' ability to
pay within reasonable time periods. Fortunately, most of the
tools needed to improve this aspect of the sentencing process
are already available ta the court, or can be added without
dramatic or costly changes.

As we have indicated throughout this report, the idea of
experimenting with a day-fine system for setting the amount of
the fine is appealing. Its feasibility rests primarily with
ensuring that courts routinely have sufficient information on
means to make the judgments they are already rendering more uni-
form and more coherent. Evidence from the magistrates' courts
suggests that magistrates, and particularly lay magistrates,
emphasize the type and severity of the offense more than the
means of the offender in setting fine amounts. The evidence
suggests further that from an enforcement perspective this
situation is particularly problematic when the crime involves

injury or loss to a victim that the court wishes to recompense.
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All fining systems we have studied, including those in the
Scandinavian and West German courts, as well as those in various
parts of the United States and England, set the fine amount
based upon financial information provided directly by the
defendant. However, in the latter two countries, it is rarely
compiled or presented in a systematic or complete manner. The
courts do not routinely draw upon documents that either exist
already or could be easily compiled by court personnel despite
the swiftness with which the adjudication process takes place in
many fine cases.

In the magistrates' courts, for example, detailed informa-
tion on many defendants' financial status is already contained
in the legal aid means forms; this could be used by the sentenc-
ing court with the offender's consent. In situations where such
forms have not been prepared, parallel information could be
requested by the court purely for the purpose of fine setting,
as is done in the Federal Republic of Germany. Similarly, in
the United States, such information is already gathered by some
judges in a non-systematic manner and it could be obtained more
routinely by all. 1Indeed, it might be augmented by data already
provided to many courts by pretrial service agencies which often
verify some of the information crucial to fines administration
(such as employment and residence).

Finally, offenders' prior criminal history records should
contain better information on their past fine payment behavior.

In jurisdictions where arrest warrants are issued routinely as
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part of the fine enforcement process, the court may know whether
the offender is currently in default on an outstanding fine.
However, this is not always the case. In England, for example,
we found many instances of offenders with long overdue fines
being sentenced to a fine yet again, without the magistrates
being aware of the default.

Even adequate warrant information, however, is insufficient
for a sentencing court which relies heavily on fines and seeks
to improve their outcomes. In questioning whether to fine again
and, if so, in what amount, the court needs to know more about
the conditions surrounding previous non-payment: what enforce-
ment activities had been used and whether the offender's failure
to .pay was related to the amount of the fine, recalcitrance or
irresponsibiliéy. Such informatién is equally as important to
the fines administrator who must then supervise the offender
sentenced by the court to another fine.

If sentencing courts focused on the total amount of the
financial penalty (regardless of its distribution to, e.g..
fine, costs, compensation) and did so in the context of an
informed day-fine system, the overall ocutcome of fine sentences
undoubtedly would improve. This would set the subseguent en-
forcement process in a context in which professional fine ad-
ministrators could assume offenders' ability to pay and Ebus

pursue their enforcement tasks vigorously.
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files and diary systems, no matter how sophisticated, simply
cannot meet this requirement in couris that rely on install-
ments. Computerized tracking systems are essential, although
they need not be elaborate or costly because micro-computer
technology is well-advanced, widespread and increasingly
inexpensive. Furthermore, computerizing fines administration
sufficiently to ensure swift identification of non-payers does
not require a court's commitment to computerizing its entire
administrative system or even its entire fining process. The
major task necessary for fine administration, and one for which
small computers are singularly suited, is preparing daily lists
of offenders in arrears and providing ready access to key
details about the enforcement history of the case: The
remaining dimensiéns of a successful enforcement process are
mainly administrative, including creation of the incentives

necessary for it to be carried out expeditiously.

D. Coercive Enforcement Techniques: Their Implications for
Fine Administration

Returning to the notion emphasized at the beginning of this
chapter--that the fine is essentially a sentencing decision to
punish by means other than imprisonment--we would like to ex-
plore the policy implications that emerge from our examination
of England's use of coercive enforcement techniques.

If committal is viewed generally as a failure of the fine
process, then fine administrators are given an incentive to

avoid it, that is to pursue other enforcement options to their
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fullest before moving to impriscn, even though the threat of
imprisonment is probably a necessary coercive element. Never-
theless, committal for fine default deserves closer examination
to clarify its position in the repertocire of enforcement tech-
nigques.

an offender facing committal for fine default is either
unable to pay the fine, unwilling to do so, or irresponsible.

If he is unable to pay, the thrust of both American and English
law is to view imprisonment as impermissible. If, however,
day~fine systems for setting the initial amount of the sentence
and built-in review of the original fine amount after interim
default are successful, the incidence of non-payment because
the fine is out of line with means should be reduced.

Alternatively, if the offender is either unwilling or ir-
responsible, imprisonment is legally acceptable if other options
to elicit payment have been tried and failed. The problem
hinges on the distinction between these two. Apart from the
blatantly defiant offender, the willful defaulter may be hard to
separate from the feckless defaulter. There is no precise legal
elucidation of the concept of mens rea for fine default.

From our observations and from case record data, we find
few courts that now systematically exhaust all possible enforce-
ment opfions before resorting either to actual committal or to
threatening it even if they do not follow-through. In parti-
cular, many courts fail to take advantage of distress. We
guestion whether it is appropriate to eschew an extreme measure

of forcible material deprivation in favor of a measure that
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entails deprivation of liberty. Surely in theory at least,
material deprivation is more in keeping with the sentencer's
intent when imposing a fine than is a prison sentence.

Although distress is ignored for a variety of reasons, many
of which are discussed in the previous chapter, it is partly
because courts and their agents are squeamish. Although dis-
tress generally works by threat, it conjures up vivid and
squalid images of the court blatantly depriving a whole house-
hold which is already experiencing material need. Of course,
the monetary deprivation involved in paying the fine may also
affect other individuals regardless of their guilt. But when
distress is rejected as an enforcement strategy, the comparison
is not made between cash payment and payment in goods seized,
but rather between seizing goods and seizing the per;on. Com~
mittal to prison, arguably é greater deprivation, is seen as
affecting primarily the offender rather than his or her depen-
dents. This may be an equally false image but it goes some way
to explain the reluctance of some courts to see distress become
an integral part of the fine implementation process. We believe
it is time to rethink the logic of this peosition.

One way to approach the serious problem of unacceptably
high rates of committal is to reappraise current fining prac-

tices so that distress, rather than imprisonment, is viewed as

the apéropriate coercive device toward which the enforcement

Process MmMOvVes.



- 256 =

Distress is often dismissed as an effective enforcement
tool, particularly by Americans, because the value of the
property seized and sold often does not cover the outstanding
fine or the costs of the distress process. This is an ilssue in
England as well., However, it is not clear that this should be a
primary stumbling block to the use of distress. As we have seen
in poth the United States and England, fine enforcement tech-
nigues generally, and distress in particular, work not so much
by their use as by the threat of their use. For the threat to
be effective, however, it must be credible. With distress,
credibility means that the court must respond with a visit by
a bailiff immediately after distress has been ordered, and the
court must actually seize property of some sort in as many cases
as possible when payment is not forthcoming. It is in this
latter effort that the value of property seized tends to be
perceived as a major drawback.

In assessing the property distrained, the current emphasis
for the court is to ensure the state obtains the exact monies
adjudged. However, we suggest the issue should not be the
"hill" but the offender's punishment. A more appropriate em-
phasis for the court, therefore, would be the offender's compli-
ance with the sentence. When goods are distrained, the ocffender
may well be deprived of property which originally cost more than
the amount owed or which will cost more to replace than it will
bring the state at auction. It is, questionnable, therefore,
whether the amount obtained at the auction of the property is

the right measure to apply in determining if the offender has
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satisfied his obligation to the sentencing court. 1If the state
is prepared to write-off fines owed by offenders whom the court
is unable to track down, it ought to be prepared to write-off
partial sums not covered by distress, at least when the replace-
ment value of the article(s) seized covers the sum owed.

Similarly, the matter of bailiffs' fees and taxes (in
England V.A.T.) tends to be viewed in ways that discourage dis-
tress. The usual method in England of reimbursing external
agents by adding their fees and tax charges to the fine is
patently inequitable. Fees and taxes should be deducted from
the total amount due. If the court uses internal agents to
implement the fine, the costs are assumed by the system rather
than added to the sum adjudged to be paid. By analogy, fees and
taxes should be assumed by the system when reimbursing external
agents for services. It is not the amount received by the state
that is crucial {although the revenue implications are of some
secondary importance) but that the offender should suffer the
material sacrifice intended by the court.>

Committal to prison is not a logical outcome of a fine
sentence, unless the offender is totally recalcitrant. In the
case of other penalties--probation, community service orders,
conditional discharges, suspended sentences--there may also be

breaches of the explicit or implied conditions. These breaches,

however, generally bring about a reappraisal of the original

3 If the court wishes to penalize the offender financially
for late payments, it should instead experiment with some
across~-the—~board system of surcharges or interest payments which
does not relate directly to the means of enforcement used.
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sentencing decision only after which is the alternative of
imprisonment viewed as appropriate. It is logical, therefore,
to initially view persistent fine default as a breakdown of the
original sentence, until it is determined that imprisonment is
an appropriate penalty for the new offense of fine default.

This distinction is important. When any offender is con-
sidered for re-sentence to prison, there should be a review of
the original decision and at least a minimal presentence re-
port. This important piece of professional input into the
sentencing decision is now missing when a fined offender is
committed for default. 1In the present study we have found a few
instances of first offenders sent to prison for fine default.
The system thus allows a prison sentence without a presentence
report for an offender not previously convicted, an offender for
whom such a report might well present arguments for alternative
treatment.

The routine introduction of a short~form presentence report
into the review of the fine sentence before actual imprisonment
would help answer whether yet some other non-custodial sentence
is more appropriate than committal, or whether the offender is
demonstrated to have willfully neglected to pay the fine. In
these latter cases, prison sentences for default are analogous
to imprisonment for éqntempt of a court order. If, however, the
offender's default is merely feckless, it might be appropriate
to provide more formal supervision as a substitute for or in
conjunction with the fine. 1In the English system the purism of

the rehabilitative approach to probation works against use of
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this combination. Yet in other countries, such as Sweden, the
trend is towards combined sentences.

In England and Wales probation services often resist at-
tempts to involve them in the fine process. For this reason,
the MPSO {money payment supervision order)} has achieved scant
use despite the arguments in favor of greater supervision of
fined offenders in selected cases. While there may be good
reasons for this, as English probation professionals claim, it
is possible that similar supervision could be provided by the
court to at least some offenders within a more professional fine
administration system. Practical advice from trained court
officials to an irresponsible offender on how to manage his
affairs so as to cope with the financial obligatibn to the
court, would represent a contribution to the integrity of the
fine sentence as well as a potentially useful form of assistance

to the offender.
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APPENDIX Az

RESEARCH METHODS

I. Introduction

In the present study we focus upon the techniques used in
English magistrates' courts to enforce payment of fines imposed
for criminal offenses. One of the important arguments raised in
the current debate on alternatives to incarceration and extended
use of the fine centers on an alleged inability of courts to
enforce fine payment. A corollary of this is the assumption
that fine enforcement problems necessarily arise because many
criminal offenders have very limited means. These issues are
raised both in England and in the United States as prison over-
crowding turns policymakers' attention to possible opt;ons to
alleviate the crisis. Although our primary policy audience is
in the United States, we hope to inform the debate both in
America and in England.

A major concern is to provide information as to how various
techniques of fine collection/enforcement work; however, we also
wish to add information to the major policy question most often
raised by Americans ({though answered in the affirmative in much
of Western Europe): whether the fine can be a viable alterna-
tive to incarceration. We cannot answer this question directly
because it requires more detailed, comparative data on sen-—
tencing practices in the two countries that is provided by our
research. But we have tried to collect data which shed some

light on this question by identifying some offenders fined in
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England who might be candidates for incarceration in the U.S.
and then tracking the outcome of the fining process. We have
done this by restricting our case record sample to convicted
defendants in magistrates' courts who were high-risk candidates
for incarceration and who were also of limited economic means.
In this way, we simultaneously address the question of who among
them is fined, imprisoned, placed on probation or community
service orders, or discharged and the issue of what bearing
iimited means, past criminal record and seriousness of offense
{among other factors) have on the sentencing decision.

Having developed evidence of the substantial use of fines
in magistrates' courts even for offenders in relatively serious
cases, with past'conviction and with limited means/without em-
ployment, we have tried to address the question of whether this
use of the fine appears justified in terms of the execution of
the punishment, that is, the eventual payment of the amount
imposed. By tracking the payment/collection/enforcement process
for the subsample of relatively serious, fined offenders for
whom this information was available from court files, we have
developed some idea of the relative merits/problems associated
with various fine sentence terms, various methods of administer-
ing fines and certain collection/enforcement strategies. We
have also examined the question of which offenders present
collection/enforcement problems and which offenders pay-

In order to explore the implicatons of the more coercive
forms of fine enforcement, we also tracked a;small number of

default cases through each stage in the process and interviewed
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all those who participated directly in enforcing the fines. The
interview material provides for the first time substantial
information of a concrete and detailed nature concerning the

operation of distress and committal.

ITI. Research Strategy

A, The Quantitative Data

At four magistrates' courts we have collected information
by document search on 1263 closed cases. A randomly selected
sample was drawn in each court of about 300 cases from the
universe of closed cases involving an apparently high risk of
incarceration and offenders of limited means. For this reason,
we have concentrated on certain property ocffenses (theft,_
handling stolen goods, criminal damage and trespass), and on the
violent offense of assault. These offenses represent the major
serious offense categories frequently dealt with in the magis-
trates' courts and are considered sufficiently grave for im-
prisonment to be a potential penalty.

As a further indication of the high risk of incarceration
and of limited economic means we confined our samples to cases
in which the defendant applied for state-funded legal aid
{whether or not the application was granted). The fact that the
offender applied for legal aid suggests that he was among the
lower income levels. Moreover, one can safely assume that in
most magistrates' court cases where there is a legal aid appli-
cation there is some risk of imprisonment. Legal aid is not

automatically available to defendants in magistrates' courts.
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Except in the very rare circuﬁstances of a highly complicated
point of law, the main reasons for grant of legal aid relate to
the seriousness of the case and the possibility of a sentence of
imprisonment.

By adopting the above strategy we have derived a sample of
cases which is particularly interesting from the comparative
perspective in that the cases involve:

e offenders for whom imprisonment is a viable sentence
option, and

@ offenders at the lower income levels who, if fined, are
said to present the greatest default problems.

Although existing data on the use of fines in the U.S. are
sparse, it is generally held that the fine is less widely used
by American than by English lower courts for major property and
assault offenses. Official statistics compiled on a national
aggregate basis in the English system jield information on the
relative use of the fine vis—a-vis imprisdnment (and other
penalties) by offense. These data are broken down in some
detail by individual offenses as defined in the English penal
code, so that it is possible, for example, to note variations in
the use of fines for different offenses within the broad cate-
gory of theft.

It is possible to make only a general comparison between
such data and their equivalent in the U.S., for-example in the
New York City court system, which is moderately advanced in
collecting data on the administration of justice. Through
information gathered from the New York State Unified Court

System's Office of Management Support and from data collected in

-
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New York City by the Vera Institute-Institute for Court HManage-
ment (ICM) Fines in Sentencing Project, this kind of comparison
is feasible and provides a general picture of broad patterns of
sentencing variations. Thus we have drawn upon official statis-
tics and existing research data in England and in the U.S. in
order to place our own quantitative data in a comparative con-
text.

Our own guantitative data were collected by a two part
research effort. For the entire 1263 case sample of approxi-
mately 300 sentenced offenders randomly selected at each re-
search site from among those who qualified by charge and legal
aid application, we compiled data concerning the sentence, the
offense, the case processing, the offender’s socio-economic
background and past criminal record. Secondly, for those offen-
ders within the overall sentenced offender samples who received
a fine sentence, we attempted to obtain data concerning the
terms of the fine sentence and the payment-collection/enforce-
ment process. We were unable to collect this information for
all the 524 fined offenders in the overall samples. Thus the
444 cases of those fined on whom we were able to do so exist
separately as a non-random subsample of the fined offender
population (85%) within the overall randomly selected sentenced
offender samples.

Our data collection involved examination of closed case
papers in order to compile information to be coded using a
modified version of the data instrument used from an earlier
data collection project for the Vera—-ICM Fines in Sentencing

Project (see Appendix B). The modifications include:
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1} A section concerning the offender's prior criminal

record.

From the case papers filed by the court and from

Criminal Record office documents obtained from the local police

forces, we have collected information as to:

a)
b)

c)

The

the number of prior convictions;

past instances of fines or incarceration; and

recent instances of offending similar to the current
offense.

existing literature on the use of fines in the English

system indicates that these variables are highly correlated with

sentencing variation, particularly with the choice between the

fine or i

mprisonment. Access to such data was possible because

of our close relationship with officials at the sites, as well

as the Vera London Office's long-standing contact with the Home

Qffice.
ii}

a)

b)

c)

iii)

We are extremely grateful for their cooperation.

An expanded section relating to the offense, including:

the offense label at conviction and sentence and the
charges at arrest if different from the former (this
gives us additional insight into the severity of the
offense);

extent of loss/damage in property cases (case papers
and the court register often recorded the value of
items stolen or broken) or extent of injury in violent
offense cases (broken down crudely by whether or not
medical /hospital attention was necessary and whether
any permanent effect was caused); and

other indications of the gravity of the offense such
as location/nature of incident (e.g. shop=lifting
versus purse snatching) and type of victim (e.g.
elderly person).

An expanded section on offender characteristics, in-

cluding indications of economic status:

a)

employment status was sometimes indicated in the court
register, but the information was inconsistently com-
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piled and at times the offender's training/skill was
indicated rather than actual current employment, so
that the legal aid documents provided far more infor-
mation on this point;

b) income level was provided by the legal aid form which
indicated whether the offender was receiving sup-
plementary benefit, national insurance benefit and/or
a family allowance at the time of sentence; and

c) other economic details, such as the number of depen-
dents and regular outgoings was provided by the legal
aid form.

Thus the legal aid form (see Appendix C) provided us with
detailed information concerning the offenders' general socio-
economic situation. Together with the detailed breakdown of
past convictions, this represents a body of data available for
the first time for analysis in conjunction with information re-

garding sentencing, fine imposition and fine payment/collec-

tion/enforcement.

B. The Observational Data

Against this background we explored the practical details
of the collection/enforcement process during the course of our
document search and interviewing. Because our examination of
case papers necessarily took place at the court offices, we had
the opportunity of watching the interaction between fines office
staff and fined offenders and the decision process concerning
current fines. In our further dealings with others in the en-
forcement process including when we interviewed them exten-
sively, notably béiliffs, police officers and prison staff, we
assembled additional general information as to barticipants‘

modus operandi from observations.
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C. The Interview Data

This part of our research consists of a set of cases chosen
for the purposes of extensive interviews with participants.

This was not a random sample because the number of cases was
necessarily small, given the intensive work involved in inter-
viewing. Despite the caution needed in generalizing from such a
few cases, the interviews present important new information
concerning the mechanics of coercive fine enforcement and the
implications for fined offenders and their families/associates.

We selected ten cases at each of the four sites involving
committal to prison for default, and ten distress cases at each
of the two sites where distress was in use. We then interviewed
the participants in these cases. Thg interviews aimed at dis-
covering more abéut the nature of these coercive processes then
could be learned from the quantitative samples which yielded
details concerning when distress or committal occurred and the
basic outcome: whether money was forthcoming as a result of the
distress warrant and whether the committed offender served the
full period in lieu of payment or paid his way out after serving
part of the term imposed.

i) Distress. By interviewing court enforcement staff and
bailiffs about distress warrant cases we tried to discover
whether payment occurred as a result of bailiff reminder ndf
tices, delivery of the distress warrant or actual seizure of
goods. The interviews elicited details of payment including
type of property seized, amount of bailiff's fees added, auction

and transportation costs, sums realized by auction, etc., as
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well as information on varieties of arrangements for reimburse~
ment of expenses incurred in unproductive cases.

ii) Committal. In committal cases we tried to discover
more about the ways in which offenders paid their fines at
various stages in the committal process. By interviewing police
officers charged with executing committal warrants, we attempted
to learn which offenders paid in cash at the point of warrant
execution and how they did so. By talking with prison officials
we tried to reconstruct the process by which certain offenders
paid their fines at prison reception without actually serving
time and to find out the source of the money; we also sought to
discover details of the paying out process: how the offenders
contacted the outside world to arrange for fine payment; who
found the money and how; who arrived to pay the debt; and what
were the effects on the offenders and their families.

The detailed picture which emerges from the interview data
is intended to serve as an illumination of obscurities in the
quantitative data and as a more sophisticated explanation of how
the more severe elements of the collection/enforcement process
actually operate. We hope it will also serve to highlight the
material and psychological effect of the process upon the offen-
der and reveal what are the possible due process implications of
the use of coercive measures of fine enforcement.

The focus on coercive enforcement is based upon a number of
considerations:

a) the characteristics of the defaulting offenders are of

prime interest to policy makers contemplating more
extended use of the fine;
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b) coercive measures not widely used in the U.S. are
especially interesting to the American audience as a
potential additional recourse in difficult cases; and

¢} the adequacy of any system of fining ultimately must
be judged by the extent to which the chosen sentence
can be put into effect without recourse (beyond
threat) to the more punitive measures of seizing
property or actual imprisonment for default.

It is clear that both distress and imprisonment are a more
severe penalty than the fine itself. Our previous research in
England suggested that the fine is augmented by bailiffs fees
and auction/transportation costs and that there is a low return
on goods auctioned; thus the fined offender against whom a dis-
tress warrant is executed may find himself substantially worse
off than if he had simply paid the fine. Actual incarceration
for default is obviously a more serious punishment than origi-
nally intended by thé senténcer, although the family of an im-
prisoned fined defaulter may arguably suffer less by this
measure than from distress on goods or indeed from severe econo—
mies to pay the fine.

It is precisely because many fined offenders appear to be
unemployed and in strained circumstances that we have explored
carefully the implications of the coercive enforcement process.
We wish to discover what percentage of offenders do eventually
pay their fines after various enforcement measures and what
proportion are unemployed/of very limited means. We have tried
to examine the material and moral consequences of fine collec-
tion/enforcement procedures. If the case is to be made for

extended fining, it is worth establishing the extent to which

the offender and other related or associated persons may suffer
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materially and psychologically from court action to ensure pay-
ment. The issue is whether sums imposed can be obtained without
violating certain basic notions of due process.

The due process implications of the fine payment vis-a-vis
the indigent offender are particulary striking when coercive
enforcement techniques are adopted. Prior to the present study
there were no hard data on the extent to which coercive enforce-
ment works by threat or by actual deprivation of property or
liberty. It is important to fill this gap in our knowledge if
the extension of fines use is to be given practiéal considera-

tion.

III. Working Methods

A. Site Selection

Since resources permitted us to collect data in four court
sites, we decided upon the four locations for the research.
(See Figure 1.)

a) FEast Magistrates' Court. This court was a natural

choice because of the Vera Institute's long-standing good rela-
tions with court personnel and because it is situated in the

only region in the English system known to have used distress

extensively for some time. Given the fact that our pilot study
of fines took place at this court, we were familiar with the
recording and fine collection strategies in operation there and
were guaranteed access to the relevant data. The site repre-
sents an example of a small town court.

b) Capital Magistrates' Court. This Inner London court

likewise recommended itself because of the work carried out on
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Figure A1

Court Profiles

Capital Midland West East
Location Inner City Urban Indus- | Heavy Indus- Provincial
London trial trial Town
Unemployment Heavy Very Heavy Very Heavy Moderate
Dominant Social Working Class |Working Class [Working Class Middle and
Class Working Class
Magistrates Stipendiary Lay Stipendiary Lay
Court Fines Office Large, modern; §Small, old; Large, modern; |Small, old;
highly imper~ [somewhat per— [somewhat im— highly per-
sonal sonal personal sonal
Automation at time Semi-automated None None None
of study
Total Fine Amounts Medium Highest Low to Medium High
Imposed
Typical Payment Terms) Fixed terms Installments | Instaliments || Installments
Weekly Rates — Low Moderate Moderate
Voluntary Payment 40% 27% 30% 39%
(Research Sample)
Ultimate Payment 627 55% 62% 17%
(Research Sample)
Common Enforcement Reminders; Means War- Means War- Reminders;
Measures Means War- rants; Means rants; Means Distress War—
rants; Commit-jInquiries; Inquiries; rants; Means
tal Warrants Committal War—|Committal War-jWarrants
rants rants
Research Sample S5izes
o General Sample 369 292 304 298
(£ Fined) (127) (138) (144) (115)
e Fined Sample 104 122 103 115
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the previous Fines in Sentencing Project there. 1In addition,
the existence of a pilot distress scheme -- the only example of
large scale use of distress in London -- offered us an oppor-
tunity of studying this enforcement technigue in a metropolitan
context. Moreover, the court's substantial use of committal
made it additionally interesting.

c) Midland Magistrates' Court. Our choice of this court

was dictated in part by the fact that this large urban court
acknowledged itself as having serious administrative problems.
It lies in a region heavily hit by the recession in the car
industry and where we could therefore expect to find an offender
population experiencing a high rate of unemployment.

d} West Magistrates' Court. Similarly, this court is a

further example of a heavily burdened urban court in an indus-

trial area characterized by high unemployment.

B. Quantitative Sample Selection

The quantitative sample was selected randomly from the
courts' closed cases working backwards through the legal aild
application files from the universe of cases within our offense
categories in which conviction and sentence occurred at the
magistrates' court and which were closed one year prior to the
start of research. Our past research on fine enforcement had
shown that the majority of fines were paid, collected/enforced
or written off within a year of the sentence. By the time our
research was concluded, the minimum time lapse from sentence to

research cut—~off date was 12 months. This ensured that most
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sample cases were closed not only from the sentence but also
from the fine collection/enforcement standpoint.

It was intended that the fined offender subsamples would be
composed of those offenders within the overall sentenced sample
on whom the courts imposed fines. However, because of missing
record information, it was not possible to trace the full course
of the fine payment/collection/enforcement history in every
case. Thus the final fined offender subsamples were smaller in
size than the totals of offenders fined within the randomly

selected sentence samples.

C. Interview Case Selection

The interview cases were selected independently of the
gquantitative samples. The choice was dictated by most recently
completed use of one or other of the coercive enforcement
methods under examination, namely distress or committal.

In order to ensure that the enforcement process had been
completed, we chose cases by conferring with the member of the
fines office staff responsible fér coercive enforcement cases.
Thus we established the identity of fined offenders in whose
cases the fine officer had most recently received either payment
or returned distress warrants from the bailiffs. For committal
cases we likewise established the identity of fined offenders in
whose cases either payment had been received via

a) the police charged with executing committal warrants;

b) the prison reception staff;
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¢) the priscon authorities through the procedure estab-
lished for paying out of prison after partially served
time;
or full term had been served in lieu of payment.
In this way we obtained a set of recently concluded cases
in which the instituting of distress/committal proceedings re-

sulted either in payment by threat or property/liberty depriva-

tion or in non-payment of the fine.

D. Interview Strategy

For our interview cases we compiled record data similar to
that contained in the quantitative sample in order to have the
formal information recorded about the fine, the offense, the
offender and the collection process prior to the use of distress
or committal, as background for our interviews.

The interviews usually began with questions mainly confirm-
ing data already known; this was intended as an exercise to
verify the record data and to stimulate recall and also to put
the subject at ease by discussing a series of uncomplicated,
routine and non-controversial points.

The interviews then proceeded to a wider range of issues.
By the close of the interview certain basic information was
elicited:

a) the precise details of the interviewee's modus oper-
andi with this case;

b} the exact sequence of events and perceived responses;

c) the interviewee's perceptions of his/her own role and
of the effect of these actions upon others involved.
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We had hoped to persuade fined offenders to participate in
interviews. Unfortunately, objections were raised at an early
stage by officials in the magistrates' courts system, including
two of the court clerks involved in granting access for our
research. In view of their generous help with this project and
the depth of their misgivings on the question of our invading
the privacy of the fined offenders to be interviewed, we aban-
doned this aspect of the research after successive attempts to

alter their attitudes failed.
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Figure A-2
Conversion Chart: Pounds Sterling to U.S5. Dollars
(1980-81)
Pounds Sterling (£) = U.S. Dollars (8)
1 2.20
5 il.00
i0 22.00
15 33.00
20 44.00
25 55.00
30 66.00
35 77.00
40 88.00
45 899.00
. 50 110.00
60 132.00
70 _ 152.00
80 176.00
90 198.00
1090 220.00
125 275.00
150 330.00
175 385.00
200 440.00
225 495.00
250 550.00
275 605.00
300 660.00
350 770.00

400 880.00
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APPENDIX B:

FINE ENFORCEMENT DATA COLLECTION INSTRUMENT
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FEDI, p. 1.
I.D.

N.I.J. 1ONDON FLMES STUDY

FLIE TFORCEMENT DATA INSTRUMENT

(General Instructicns: for unimown/no mention, code 9's)

Tden*ification Section

Card Humbex

Court Code and Index

1o Cagﬁhd
2 = Eas

3= Midland
L=

{Je st

Cage Classification by Sentence Type

Fine |

Izprisonment

Suspended Sentence

Probation

Ccs0 .

Conditicnal Discharze

Abgolute Dischzrge

Other

(Specify AetailS.eereeiereroracascaaans ved)

3
2
3
b
5
6
7
8

Ha#nn v

Status of Legal Aid Application

0 = refused

1 = grented (specify contridution,
if any..................................-}

2 = not pursued

Stage at which Legal Aid Zpplication made

0 = before court appearances

1 = after first couri appearance before conmviction

2 = during first court day (cese put back befcre
plea

3 = after plea/conviction but before sentence

Lk = applied for after procéedings
S = not pursued
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CAED 1 FIOI, p.2.
0ffenze Section
g assault

gexual asszult

theft — shopiifiing
thelt Eauto - t.d.z.)
theft {othexr
handling stelen goods
criminal damage
trespaes

D Moat sericus offence for which sentenced

o0 oH BB

1
2
3
L
5
5
1
8

Difference between charge &% arrest end
charge lor which sentenced

3]

0 = no difference

1 = more Bevere at arrest

2 = nore severe at sentence

3 = different dut no change in severitiy

Single/multiple Coaxges at Sentence
1 1 = single
2 = mulitiple

|l
e
m
m

12 1 = guilty
2 = not guilty
3 = change of plea to guilty
L = mixed
S = chemge from guiliy tc not gwilty
9 = unknown
. 8211 /Custody Stetus
13 0 = bail
1 = cusiedy
O™ Extent of Damage/Loss
.15 16 000 = not applicable {i.e. assault cese)
001 = none
002 = value in £ (round upwerds)
999 = value unknown
(specify nature of dzmage/
L OB e vnarscnsassarensssosssasrasasaane)
[:] T ‘Extent of Injury
17 not epplicable (i.e. property offence)
no injury

minor injury (nme medical atfention)

gerd sericus (medical attention

gerious (broken bones/teeih,
permement injury)

BouowouoR

fazal
unkmown

(131

o g s O



T ocaxm o1

s[ ]

S[]

R[]

i

]
jo)
r
f
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"4
+
Lad
.

F'a
e
B b
« M

Humber of Victims

Victim's age (4f mitiple make notes in
mzrgin

ingtitutionz) vietin (e.g. business)
child {wnder 18)

elderly {over 62)

16 - &0

(U S

W - O

Victimts Sex {if multiple make noies in
mzrgin

0 = institutional victim (e.g. business)
1 = fexale

2 = male

LI ¢

Locetion of Incident

1 = shop
2 = stireet
3 = busineecs premises other ihzn spon

(e.g. pub., office)
privazte prexises
ather -

o
o

Qffender Section

Sex of Gffender
= male
2 = fenale

Lge of Offender
1-98 = &£ of years
99 = not known/no mention

dence of Offender

= n.f.a.

= address given

= gquat, other non-permanent address

L

n
e




- 283 -

CaFD 1 . FIDI, o.b.
Z:J Dzployment Staius
26 2 = unemployed, no beneliis
(3peCifyerunnrncanss PR
1 = unenployed, benefiis

(BPECA Y s s srnsanataannnsosanscnansanssn)

2 = enployed throughout past 12 months
3 = employed at time of Legal Aid applicatize
but net throughout past 12 months
L = retired
S = housewife
€ = student
7 = wes eopleyed but lost job &s & result of
offence
I e im b 5 E -
o Type of Work (whether employed at time or not)
217 0 = no irade/skill
i = labourer
2 = gkilled worker
3 = technician
L o= clewical
S = sem! professionzl
£ = profeseignzl
7 = artist
B = othexr
(specify detzils TECOTEER . uierrmcnannes )
Means Secticn
£
i . Weekly Work- Inmcome %o Feaves:t £ {zound upwezds)
28 2% 30
£
[:I:] Fazily £llowance to Neazes: £ (round upwexds)
31 32
o
Fationel Insurznce Benefit - unerployment (Touni upweris)
33 3L 35 sickness
pension
(SPECifY e eureeeusotasannnseivossssnnsarnsaes)
£
Supplementary Pension or Allowance Fron
36 37 38 the Supplementary Benefits Cormission {round vpwerds)
B (Specify.................;...................)
£ ' .
EEP : Other Income (round upwards)
39 40 L1 , .

- -

(Specifyeeiveenronnenn Cetarseccsceasacasnans)



G 4

r ; i i i f
L2 13 6L 5 56

L

I O
L7 1B L9 50 51
i

52 53

Sk E5

67 68 69

FEDI, §.5.
31

b4 M

Realizable V%lue of Property Owned

{i.e, value minus mortgege ocutstanding)

Amount of Capital Savings

Mumber of living in dependents wiih ne neans

Kgmber of living in dependanis with means
tal weskly ouigvinzs for dependanis nol

living in (round upwerds)

Weelly autggings on sccomzodztion (rownd uswesde)

Weekly Work expenses (round upwerds)

Other expenses {weekly) - (roun? upwexds)

Other Fines {total) - (round upwards)

BBB = Other fine, amount unknown

Total Weekly Income (round upwazds)
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CARD 1 . FIDI, p.€
£
; Total Weekly Cuigoings (round upwarxds,

10 71 72

Prior Histery Section ’

[ ) hraber of Previous Convictions

73 L B8 = has record, extent unknown

99 = not known whether record
| — .
i Whether latesi conviction was for seme/
75 similar offence

0 = no previous convictions

1 = yes, sane

2 = ginilexr

3 = different
N Yomber of previous Iines
7€ = 8 or pore
[ * R r g e -d )
L Yhnber of previcus prison sentences
i T = 7 or pore

B = suspended, nct served
[:3 Vhether or not in breach of Suspenied Sentence
78 0= no

1 = yes

9 = unimown

Gap in monihs beiween last olfence
75 B0 conviction and present incident date
(Specify date of present incidente...e..sc..
R T

date of lzst convictioN.iveevvaveercnscanesns

[ L A R RN N N N RN
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o 2 _ FI, 3.3
1.,
3] Card Number
s
i File Index #f
23L567

Fine Section

Dzy Month,Year
b Fine Date
g2 10 11 12 13

£ il

M i l |t tmounts of Fine (Toial of fines cniy)
1 15 16 17 1 (e.g. £1.5C codes zs 051/2C)

£ i)
i fmount of Coste
1§ 20 21 22 23

£ D
(IR Amount of Corpensation
2L 25 26 27 2 '

£ T
m Cther Amount éue, imeluding additicnzl cosis of
25 30 37 32 33 appeal, legel 23id (SpecifTe.everccnscnsroeanan 3
£ D

D::L—J___I_% Total amount of monies due
3k 3536 37 3

Days allowed to pay
3% 40 ) 0 = immedizte payment due/mo time allowed

ot - 1

£
EE:% Instalment Temme per week
L1 42 43 s+ s+ - 0000 m-no instalments

0050 = weekly rate of SOp. eic.
0150 = weekly rate of £1.50 etec.

t
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CLAD 2 . _ FOI, 7. &
E] Downpaynent
5 0 = no downpayment
1 = downpayzent now
(apecify amount ...... feeseasarreaeannn b

[;9 Klternative of imprisonment [ixed at sentienze
L 0 = not {ixed

1 = fixed n.l.2a. -

2 = fixed, no gpecified reason
E:I:] &4 of days fized as zlternmative term of irprisonzent

u7 Lo 00 = no zltermative term fixed
: 0198 = days fixed

Collection Section

Warning Lettexr
0 = no letter sent
1-2 = &L of letters sent

&L
0

esult of Werming lettex

= no letier sent

ne result

temporary re-establishment of payzent
permanent re-esizblishment of peyment/fuil
payment

(specify dates when each leizer sent ....... .

R
0
1
2
3

[EE U

Meens Su—rons
51 0 = not used
1-6 = & issued
specify dates +a.cevnie. ceue

asesussenne ..

Heans Warrant
52 0 = not used
1 = & issued

Dav_ HMonth
Date Means Warrant Issued’

53 54 55 56 57 58 (if more than one means warrant, code isgue date
for first warrant; epecify issue dates of other
means warTantis ....ccevrevecanan

- R LR E NN R




L cmm 2

Dz (Month iYear

{ P i
EC 50 &1 62 63 6L

Day  Month Year

L1 1 17
€6 €7 68 6% 76 T4

40

-3
Wl

i

-3
=t
~}
o

=J

- 288 -

FEDI, p.
I.D.

Date Means Warrani Executed

{if more than one means warrant executied,

code date of first execution; :

specify other execution dates ..............;

888888 = i{f means warrant ouistanding at
research cut-olf date

Means Inquiry

0 = no means ingquiries held
i~8 = & of means ingquiries held

Date of first Means Incuiry
gpecify dates of others ................g

Adjustment of Terms at Means Inguiry

0 = no means ingulry
1 = no adjustment of terms
2 = terms adjusted,

gpecify Bow ..iiivssccvnrstnvannnan

P N R R T R ]

Suspended Cormitial/fliernztive of Imprisonment
fixed 2t Mezne Inguiry

0 = no meazns inguiry
9 = no suspended commitial
2 = commitiel suspended (=pecify TeTD cvvvevesanrss)

Period for which committal wes suspended, in days

00 = po suspyended commitial

Activation of suspended committal

G = no suspended committal

1 = not activated, some/full payment
(Bpecify sivesssscnasannas

2 = activated according to couri ierms

3 = activated with adminiestrative discretion,

not according ¢o court terme
(BDECITYecuencnsracrennsuns)
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CARD 2

L}

Ly - O
1t

L}

B H

1]

1

LR Y 2 O
It

T =

B =
O
75 0=
1o
2=
3=

LIS % R s

= yes, after cermitial warrant

= permanent

*r
1
[

1}

Result of Means Inguiry

no means inhgquiry
no payment
terporaxy
permanent
paynent

re-establishment of
re~ggtablishment of

payment
payment/full

Administrative Adjustment of terms

none

yes, before any action

ves, after letter

yes, after si—mons/werrant
yes, aiter means inquiry
ves, after committal warmant issued
execuied
gpecify cates +vceveneenns
adjusted =zt various sizges
adjusted, stage wnclear

Money Payment Supervicicn Oxdex

no MFSG
MNPSO ax
¥PSC at
MPS0 2t
specify
and date

sentence

means inguiry

other tize during process
temzs

gres e ascuBbaaa s

PR R L

Kesult of MPSO

no MPSC
no result
temporaTy

in payment
rewgstzhliishoent of
re~astablishnent of

payment
payment/iwll
peyment
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CATD 3 ‘ FEDI, p. 11

[:ﬂ Card Number

[]:];I;I;I:] Tdentification Code {repeat as boxee 2-7 on caxi 1)
23 1

Enforcement Section

ttachment of Zarnings

= no

yes, partisl payment resuliing

yeg, full payment

yes, no payment {esployer mot follow through;
emmployzment ceamed

specify reason

o enanns s )

gpecify date and terms .....civunn cheseoanen)

A
0
1
2
3

Hoton o

L = army paid

Digtress wWerrant

o[ ]

Q = not used

1 = sent, no property seized

2 = gent, property seized (specify prcpe:ty)

specify date sent ........... v eeeaans

[] Result of Distrens
10 0 = not used

1 = used, no payment foztheoming

2 = uged, pawrt payment fortheoming

3 = uged, full pszyment forthcoiing
1 Increase in Sums due z5 result of dimiress (to
11 12 nearest £, round upwards)

- 00 = no distress
88 = distress used, no increase in sums due
gpecify mature of additionsl fees ....eeeeeas)

[:J Imediate In-Court Detention in lieu of pzyment
13 - 0 = no in-court detention in lieu of payment

1 = yes, during day of couri appearance

2 = yes, overnlght, prior to sentence

3 = yes, duration wmclear
EE _ Subsequent In-Court Detention in lieu of payment
1 .o C = no in-court deiention im lieu of payment

- 1 = yea, during day of court appearance
2 = yes, overnight, prior to sentence
3-= yeg, other duration

{apecify.rceansvnnas ceresessnsannns)
L = yes, duration unclear
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CAHD 3 ) - FEBI, p. 12
E] Comaittal Warrant Issued
1h 0 = no

1-8 = #f ippued

Day_ |Month|Yeary
T 7177171 Date Committal Werrant Issued
16 17 18 19 20 2% (if more than one c.w. issued, code isoue
date of firat warrant;
specify dates of other c.w. ................g

IEE R E R RN

Comenittal Warrant Executed
22 0 = no
‘ 1-8 = #f executed

gv _1Month:Year
Date Coreriital Warrant Executed

23 2, 25 28 37 2B {if pore than one c.w. executed, code
first execution date; specify later
execution B2tEE .evaeeranncen ceveen)

’ Comzi tial
29 0

= not com=itted to prison
1 = cormitted, peywent forithwith -
no tinme served
2 = comitted, payment 2iter part iime gerved
3 = committed and full iime sexved to cancel line

¢/v lodged, zlready in priscn

44 of days served on coxmitfal to prison

30 31

Pavment Section

Dav_1 Month: Yeaxr
Firgt Peyment Lapse - first date on which money
32 33 3L 35 36 37 not paid/insufficiently paid when due

000200 = no lapse

) onth Year

| | First Collection/Paforcement Action Date
38 39 LO L1 L2 43

ESE written off totally

S = pot writien off totally
= totally written off - whereabouts imknown
totally written off - dead
totally writiea off — time served
(epecify 48Tm sevvvencncnvsnnnonas)
= writtea off-{otally - transfer

mee =T

= Wk ) e O
tann




©oaam 3

@

Dzv ponth | Year

(1 1T 1 1

|
4% 50 5% 52 53 Sk
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Written off partially

0 = not written off pa=tially

1 = partially written off - vhereabouis upimown

? = partially written off - dead

3 = partially written off — time perved
(Bpeclfy temD seuvevuvrissiiaacnneans)

L = written off partially - transfer

5 = written off partially, remainder too smell tc pureue

Imprisomment for Default (not detention)

0 = no time served .

1 = time aerved irmediately

2 = time gerved after collection falled

3 = time perved, in prison on other case

Remipsion

0 =~ ne remission of fine

1 = fine remitted totally

2 = fine remitted partizlly

{specify reason (e.g. zppeal) ...... -

----- R R R N A ]

Payoent in Full or Continuing

0 = not paid in full/not outstanding

1 = fully paid zfter coercive enforcexent
(attackment of earning/distress/commitiel)
fully_paid zfier non—coercive enfo-cement
(letters, means inguiry, adjusiwents)

3 = fully paid after time zllowed/not in
accordance with terms, but without any
enforcenent action

fully peid withiw terms but not on day of
sentence

fully paid on the ézy of sentence
cutstanding with some enforcement action
outstanding within terms

outstending without zction but not within terms

i

2

3}

o1 M =

HoHoH

Date of Fina]l Payment
000000 = not paid in full or outstanding
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CATD 3 , TENI,

" Additional Notes/Cooments
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APPENDIX C:

FORMS AND DOCUMENTS ASSOCIATED WITH FINE ENFORCEMENT

II

IT.

IIT.

Iv.

V.

VI.

vil.

VIII.

le

Application to Legal Aid
Reminder

Means Summons

Means Warrant

Adjustment of Payment Terms
Distress Warrant

Bailiffs Advertisement in Justice of the Peace

Prison Formula for Discounting Fine by Days Served

Notice to Victim that Offender is in Default on
Court-Ordered Compensation



ta) 'ull name in
HLOCK lerers,
Sture whether

Mr., Mrs., Mis,

{b} If you do not
rive the name of
1 soticitor, the
court wilj select
the soliciior
atitpned 10 you.

[
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APPLICATION FOR LEGAL AlD

(*y NAME

ADDRESS .

.......... RO ... Date of Birth

If application is made on behalf of a child, state below fuil name of child or children with

date(s} of birth, In criminal proceedings, 3 scparate application must be submitted {ur each

child.

............................... - D.of Bl e
........... e . D, of Bl i

- e e ar aan et e bhcdne i Babb a8 4RE TS TRy D. o‘f : J RS

.................................................................................. SSRUVIRVUUIOPUIOIUOR b N [ : RSP

1 soply for legal aid for the purpase of proceedings before the {MAGISTRATES)

(JUVENILE) COURT.

My case is due to he heard on . at am./pm,

Is any other person charged with vou in these proceedings?

YES/NO. I yes, please state name(s) of co-accused.




g

b

{c) if you sre
under 16, cither
attach a state-
ment of your
mRrents’ means
of give thewr
rame and
address,

g

(*) Describe shortly what it & you are zccused of doinp, e.g. “stealing £50 from my employer”,

[
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“kicking a door causing £50 damage”, or if other than criminal proceedings, please state the

detaijls,

{ understand that | for my parents if 1 am under 16) may be required to supply furthzr
information about my means to the Legal Aid Assessment Office of the Depantment of Heshh
and Social Security, ! also understand thar the court may order me to make a coniribution
10 the costs of jegal aid or to pay the whole costs if it considers that my means enable me
o do so and if | am under 16, may make a similar order with respect ta my parents.

| ATTACH A STATEMENT OF MY MEANS.

Reasons for wanting legal Aid.
When deciding whether te grant you legal aid. the court will need to know the reasons why !
it is in the interests of justice far you 1o be represented. You are therefore requesied to
complete the remainder of this form to avoid the possibility of legal aid being sefused

becuuse the court does not have sufficiem information aboul the case. i vou need help in
completing this form, and especially il you have previous convictions you should see a

solicitor,  He may be able to agvise you free of charpe or a1 3 reduced fes.

1 am in real dunger of a custodial semence for the following reasons (give brief reasons:

yuu should consider seaing a solicitor before answering this question).

If you are convicted of the present charge, will you be in breach of ary court order, ie.
suspended sentence of imprisonment, conditional discharge, probation, community service
order; ar are you subject 1o a deferred sentence?  (give brief details so far as you are able:

vou shouid consider seeing 3 solicitor before answering this question).
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! am in rea) danger of losing my livelthood or suffering serious damage 10 my reputation

because (give briel reasons).

A substantial question of law is invoived (give brief details: o answer this question vou will

need the help of a solicitor)

I shall be unable 1o follow the procesdings because—
(a3 my knowledge of English is inadequate ~ YES/NO

by 1 suffer from a disability, RAMELY i s i e s
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13 The case is a very complex one, for ¢xample. mistaken identity {explain hriefly: 10

answer this question you may necd the help of a solicitur}

NOTE: if you plead NOT GUILTY. the informanon in this form will not be made known 1o the
magistrates who try your case unless they convict you. If vou are acquitted, oniy the

financial information will be given to them.

M ATOTA
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STATEMENT OF MEANS BY APPLICANT OR APPROPRIATE CONTRIBUTOR
LEGAL AID ACT, 1974.

This form is {or use by an applicant for legal aid. If the applicant has not
attained the ape of sixteen, the applicant’s father or mother may also be required
to complete the form.

The form requires the person completing it to give particulars of his financial
position. This information s needed before legal aid can be granted. Failure
to provide the information may lead to delay in considering the application
for legal aid. If there is any material change in your financial position after
c;:mple{ing this form and before the conclusion of the case you should inform
the court. -

WARNING—If you knowingly or reckizssly make 2 staternent which is false
in a material particular or knowingly fail to disclose any material fact, you are
liable to be prosecuted and, if convicted, to imprisonment {or a term not excead-
ing four months or a fine not exceeding £100 or both. The Supplementary
Benefits Cormmission may be asked by the court to investigate the accuracy of
your statement of means.

ParT 1

1. Full Name of person completing form
{Block ietters)

2. Date of Birth

3. {a) Unmarried/Married/Married but living apart/Divorced/Widow/Widower

4, Permanent address

5. Present address (where different from above}

6. Occupation (state normal occupation)

7. Have you been unemployed during the last twelve months? YES/NO.
If your answer is “Yes", state periods of unemployment during the last
twelve months.

8. If you are under the age of eighteen years, are you being wholly or mainly
maintained by a parent or guardian? YES/NO.

9. If legal aid is being sought for your child and he has not yet attained the age
of sixtesn years, give: s T

(a; his fullname
(b) his date of birth...__
(¢) your relationship to him

(d) his address {where different from yours)._. =2
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PaRT Je-lncone

Give befow particuisn of income from wil agurezs for the tweive months [mmediately preceding th
which ' “ﬁféan:zi;dmmpkmi Y you are marred and living with your wifefhibend, partcu fm of bu[h:sﬁ:::
mus 1 B

The amotmts stated should be the net amounts after deduction of income WX and Nationad Insurance coatributions.,

Jastead of giving amotmts for the previous twelve months you may EXpress amoeunts on 4 weekly or monthl i
i you nete the besia in the rermarky’coiwmn. Y Y Y basis

L. Amount
Pescription of Income Remarks | FOR OFFICIAL USE,

Your Income of ONLY
fcome | wife/husband

1. Wages or mlery cluding overtime, cooy-
mitzion and sy,

2. Ifin busines on your own account, bet profit
3. Family sliowances,

4, Mational Insurence benefife
{a) Upsmpioyment
fb} Sickmes

fc} Peomsion.

5. Supplementary pension or ablowance from
the Supplementary Benefits Comurnission.

6. Netincome from sub-letting house, rooms, sic.

1. Other income {givo dewils).

Write “NONE" where appropriate.

1f Jegal #id is being sought for your child, has he tny source of incorme not included abave? YESMNO.

If your answer ia “Yes™, give detnils befow:

o FOR OFFICIAL USE
Description of Income Arnount Rernarks ONLY

PART 3--CAFITAL OR SAvinGs

Give below particulars of all your capital or savings. I you are married and Hving with your wife/husband, give
deuﬂsdherfbi;‘upitalwusnvingstbn. .o [ IR

FOR OFFICIAL USE
- . Yourssf . " Wifeftusband  {"-. & ONLY

1. Do you of your wilc/busband owa houss

roperty? (Answer Yea or No).

your anyeet is TYe", fRiel— o . -,
{a) the value, Gz’ approximate selling

price} e e .
¢b) the wmount of wmy. outstanding

7: Give ‘oz c;l'aﬂ capi :avmn
belo Pﬂt:ﬂy;?or your wile/husband,  You-
o e Kmtom Soings Bk o
cg monFy i ati i or
other bankg, Nationsl Savin pvm&ﬁﬁmtu:i; :
cash, stocks end ahmrey, et -0

. . -~ ;_:-:‘: . --":- ‘-:_ --7_:‘-1‘_ ‘_.‘ R 2
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Write “NONE" where appropriste.

IF kegal aid is being sought for your child, hes he any capital or saving dot inclyded above? YES/NO.

If your snswer it “Yea”, give details below:

Amount Remarks

Description of capital or savings

FOR OFFICIAL USE
ONLY

PART 4 EXPENSES

1n assessing your means for Jegal aid purposes the court will make ailowanees for your outgoitgs ot the maintenanss
of your wifefbusband, family and other €ependent relatives, the cast of your accommaodation, reasonable expenses
in connection with your emplovment and other special expenses such as hire purchees paymenis. To assst the

court please give the fotlowing particulars of youf outgoings.

€1) Maintensnce of dependants, 1If you are married and you art living with your wifehusband, you should include
herfhim and any children or other relatives finmncizlly supported by either of you. If you are unmaried or you are
married but nol living with your wife/busband, you should include only children of other reizrives finandally supported

by vou personaily.

Whether fully
depeudent on
you; il not, state means
of dependant

(a} Dependants living with you ime

MName Age Relationship

For Orniciat
Us Oy

Weekly emounts
of yuurfp-ymmu
of

Relationship ouinenenez

-— (4} Dependants not living with you fam

CName . - L Ags .
C L e LR NLEE SDO AL RN It
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{2) Living accommodation {state whether paymenls are weekly, menthly, quarterly or annual) :
' Fox Orrcal

Rent Use OrLy

Mortpage repryments

G d rent

Rates

Board and lodging

Bed and breaklast

{3} Experses In connection with your employment —

Travelling -

Tools

Onher expenses

(4) Other expenses—

{a) Hirc purchase payments e e e

Astiount outsianding an hire purchass debils}— o o o e

Nature of goods

() Insuranee premium

Srate sum insured and date policy taken out ...

Date policy due to mature
.

(¢} Give details of any order of a count under which you arg currently required to pay

moncy sod of amount invoived

{d} Other debis or cxpansss.

Write “NONE" where appropriate.

PART 5——ADDITIONAL INFORMATION

Give below any additional informatien which you thick the court should know about yoir
ﬁnznc];:l circumstancss, including any changes which ar likely 1o ocur within the next bwelve
mont .

oo =1 o Lh

iwr et PART 6w DECLARATION

I declire that, to the best of ¥y knowledge and belief, T bave given a compicie and comect sistement of my incame,
¢

t€) Dal savings l‘nxf_upilu tand that of my spousei(c) {end that of my childNd).
- wolcn yod e L ;p ¥ brmn . .. ) .
R iy A iy oo Sigoature

Fa

'""'H‘-‘Y_‘IB:! i

.:t:
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MAGISTRATES
COURT

Solicitor
Clerk to the Justices

My rel.
Your ref.

FINAL NQTICE

Dear Sir/Madam,

I would inform you that the undermentioned fine imposed in this Court
has not yet been peid and unless the outstanding sum ia received
forthwith, proceedings will be taken to enforce payment.

Yours faithfully,

{lerk to the City Justices.

No. Date Offence

Total due R
Less Paid ——
BALANCE DUFE s —




~ 305 -

SN

oy

-

it Noo ool

SUMMONS TGO DEFAULTER (FINE)

Magistrates' Courts Act, 1952, sec 70
Mapistrates’ Courts Bules, 1968, r BI.
Uriminal Justice Act, 1967, ss. 44, 47.

In the @ity of

ﬁ?“

%

T e s .
P in the said City.
: s.’ 4 On the ............ day of oo e 19 ..., you were adjudeed
Fine __ . _. ! by the CITY MAGISTRATES® COURT sitting at this City
‘ to pay the sum shown in the margin hereof, and you have failed to pav
Corpensatian { the said sum balance of .....ccoiincicnniiisinnee POURES. i,
[ Costsn ... | : ! Shillings 8nd ...coovviieiscisecs s oo PENCE.
'"——:-—;—— YOU ARE THEREFORE HEREBY SUMMONED to appear belore the
Tewl.--.4 1 ¢ CITY MAGISTRATES' COURTS sicting at STREET, in the said
N i
part payaence | City, on TUESDAY, the........... day of cicviuinrenniinnnn. 19 ..., at the
hour of TWG in the afterncon, unless the said sums balance be sooner
Balance L paid, for ingquiry to be made as to your means.

Pated the day of 10

Justice of the Peace for the City of

NOTE ~ The object of the inquiry as to your means is to ensble the Court to decide
whether or not te commit you to prison for defeult in payment. If, not
having paid, yeu fail to appesr personally in obedience to this summons,you
will render yourself liasble to arrest without further notice. Payment may be
made either by post to the Court Collecting Office, Clerk to the Justices,

" or made personally at the

office of the Clerk to the Justices at that address, during the following hours:-
Monday, Tuesday and Wednesday -~ 9.30 a.m. to 4 p.m.
Thursday and Friday «  9.30 a.m. to 6 pon.

Any communication sent by post should be properly stamped; and cash should
not be sent in upregistered envelopes. Cheques and postal orders should be

made payable to the Clerk to the Justices, and crossed.
The Court Collecting Office is CLOSED all cey Saturday.

FORM 47
8. 1191



Fine ...
Compensation

Costa

Total

Pan Peymenty

Halance

Cat, No. M. (. 48

M.C.Act, 1952, 5. TO,
C.l. Aoy 1967, 13. 44, 47,
M.C Rutes 1952, rr 72, 7.

Warrant fot Arrest of defaclter:
fime,
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In the Citp of

To each and all of the Consiables of the Police

(hereinafter called the defendant)
was, on the day of , 19
adjudged by the (Magistrates Court) (Crown Court)
for the said City
sitting at
to pay a fine of
{and ) for compensation,)
(and for costs):

AND the defendant has (paid .
in part paymeat, but has) made defsult in payment {of a balance of
}:

YOU ARE HEREBY COMMANDED to bring the defendant (forthwith)
(On day, the - day of , 19 )
at the hour of in the poon,) before the
MAGISTRATES' COURT, sitting at '
for inquiry to be made inbh ~ presenceasto b means, unless the <aid
(sumn(s) ) (balance) be sooner paid.

DATED the day of , 19

Justice of the Peace for the Ciry first above-mentioned.

N.D.wStrike out tuch of the words within the beackete a5 are not required.

(SEE OVYER)



It is directed that the defendant on arrest be released on bail on h
:nh;_ring into a recognizance in the sum of
with suret in the sum of
{each), for h appearance, unless the (sum(s)) {balance) specified in this

warrant be sconer paid, before the MAGISTRATES' COURT sitting at

at the hour of in the noon (of the next
day upon which such Court is open) (on the day of

L A

Justice of the Peace for the Ciry first above mentioned.

Payment reczived by the Constable holding this Warran{i—

Date of Receiom £ ) Signature
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COURT COLLECTING OFFICE

MAGISTRATES
COURT

Sulicitor,
Clerk 10 the Justices,

Your Refl
My Ref.

Dear Sti or Madam,

MAGISTRATES COURTS ACT. 1932

Your applicatiun for further tme in which o pay the sum due has
been considered.

It was decided that you pay the amount by weekly instaiments of

Yours faithfully.

Clesk 10 the Justices

MoIBgtC
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Cade: 2663

Date:
Defendant:
Date of Birth:
Address:
Convicted on:
By:

Cffence:
{particulars)

Ordered to pay: fine;
Compensation/casts/back duty:

Paid:
Amournts to be levied:
BAILIFFS FEE
VAT

TOTAL AMOUNT TQ BE LEVIED

And on;

Direction:

Distress Warrant

By Order of the Court

MAGISTRATES" COURT

Magistrates’ Court

this court ordered that in
default of payment the said sumls} 10 be levied by distress.

AND a notice of fine having been served on the defendant and
default having been made in payment:

You the constables of the Palice Force and the
BAILIFFS of . LTD are hereby required to

make distress of the money and goods of the defendant {except
the wearing apparel and bedding of himself and his family, and
1o the value of fifty pounds, the tools and implements of his
trade): and if the sum stated above, together with the reasonable
costs and charges of the making and keeping of thie sid distress,
be not paid, then not earlier than the sixth day after the making
of such distress, unfess the defendant consents in writing 1o an
earlier sale, to sell the said goods, and pay the proceeds of the
said distress to the Clerk of the s=id Court, and if no such
distress can be found, to certify the same to the Court.

Justice of the Peace |

Jusrices” Clerkl
[

-
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1, , BAILIFF of

_ of
hereby certify that, by virtue of this warrant, | have made diligent search for
the money and goods of the above-namad defendant, and that { can find no
{sufficient) money or goods of h whereon the sums specified

in this warrant can be levied.

DATED the

L
of . N :
the BAILIFF charged with the execution of this warrant of distress upon the

money and goods of the within named hereby declare that the following is'a
true account of the costs and charges incurred in respect of the execution of

the said warrant.—

Total ... ..

LRI Y]

S DATED-the ~ © ¢ LD

cow o gre ol 3V G flar FYTRRETE S

TG SUEaAbLT YD DT GRS R N R
ate G G e tron) ez wrls Qo ¥uod e oF 3

AT

N M.P.BIE!
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JUSTICE OF THE PEACE, MAY 30, 1981

QUESTION:
ANSWER:

QUESTION:
ANSWER:
QUESTION:
ANSWER:

QUESTION:
ANSWEH:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

GUESTION:

ANSWER:

OVERDUE FINES
UNPAID FINES

Does your Court, fike most in the country, have the problem of fines enforcement.

The latest figures availzhle show that outstanding fines amount te 30 Million Pounds which
does not include INNER LONDON.

DOES your Court have an effactive enforcement method.
Maost Courts still use Police Officers.
DOES your Court know of other methods of enforcement available to it.

BYAILIFFS) LIMITED provide a very effective method at no eost to
the tourt.

HAS your Court costed your enfarcement service.

JBAILIFFS) LIMITED provide their services at no cest to the Jourts,
Judiciat System or the Government.

HAS your Court thought of using the Magistrates Court Act 1952 as a methad of collesting
overdue finss.

Section 64 of the Magistrates Court Act 1952 states a Magistrate may issue a Warraat of
Distress for the purpase of Levying s sum adjudged to be paid by conviction or arder of the
Court where Default has been made in the paying of such a sum.
D0 you know what the success rate of Private Bailiffs could be.

\BAILIFFS} LIMITED have carried out Distress in accordsnce with the
Act for over TWO YEARS and the success rate is BB

IF you: are thinking of foaking into this method what firm could you use.

(BAILIFFS) LIMITED act at this time for THREE COURTS in GUTER
LONDON and ONE in INNER LONOON znd are prepared to provide its services to any
other court,

WOULD you like further information shout {BAILIFFS) LIMITED, its
methods and experience in collection of overdue fines,

CONTAEY {BAILIFFS) LIMITER |

- o v+ e« o+ ——— 7 EIR_ o g (i Wk T = e
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FORMYLA V408N, WCRETG OUT PINES

QRICTIAL FINE X NUKBER OF Di¥S LEFT TG SEIRVE
Humber of dayc in sentence = less one

EXAMPLE: Sentenced 21 August
Sentence £60 or 28 days
Haow much te pay oui on 24 August?

4 days served - 24 1o pay for

60 x 2
=7 = E51.34
2. WHEY PART-PAYNENT IS5 EADE BEFORE RECEPTICH
CRISINAL FINE X NUMDER QF DAYS LEFT IH NEW SETECE
Humber of daye in original sentence - lese one
ELA¥PLE: Sentenced 21 August
Sentence L40 or 28 days
Part-Paid before recepiion £15
Balance and new sentence £45 or 22 days
How much to pey out on 24 August?
4 days served =~ 18 days to pay for
60 x 18
55 = £40
3, WHEN PART-PAYMENT IE MADE AFTER RECEPTION
ORICTHAL FINE X NUNBER OF DAYS LEFT TC SEXVE
Fumber of days in sentence - less one
EXAMPLE: Sentenced 21 Auguct
Sentence £6C or 28 days
How mach to pay out on 24 August?
£15 paid after reception
4 days served — 24 days to pay for
60 x 24 = £53,34 less £15 paid after reception
27 = £38.34 to pay
4. REWISSION FINE

EXAMPLE: Sentenced 21 Augusi
Sentence £200 or 3 mths
How much to pay out on 2 October

fupust 11 days served 43

September 30 remission 21

Ootober 31 © (43 daye) .*.Total served &4 days

November _20 «"edays 1o pay  og
for

L.I.WR. 92 d-ByB in sentence

o200 x 28
91
REMEMBER : TO ATTRACT REMISSION HE MUST SERVE 5 DAYS OR KORE
Always divice by t2¢
ie 5 served {mctuslly) ie 15 served
.2 _remission _J_ remission

o £61.54

" 7 days to count = 22 1o count etc

etc
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COURT COLLECTING OFFICE
Solicitor, Clerk to the Justices

My el

Your ref. Date

Dear Sir/fMadam,

With reference to the compensation of
awarded to you against
on the ' , I write to inform you that 2 Warrant issued (0
the Police has been returned to me for the reason that

I-am, therefore, transferring the sum of £ from the cutrrent records to a
dormant section.

Should further information be obtainsd as to the whereabouts of the Defendant, the warrant
to enforce may be re-issued.

Yours faithfully,

M.2005
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APPENDIX D:

SUPPLEMENTARY TABLES
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FINED OFFENDER SAMPLE:
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TABLE 1I11I-~19

CAPITAL COURT

PAYMENT OUTCOME BY TERMS OF PAYMENT

TERMS OF PAYMENT

PAYMENT CQUTCOME Fixed Ternms Installments Total
Written off 18 3 21
(21%) (19%) {(21%)
Time served 5 1 6
(6) (6) (6)
Paid after coer-
cive action 3 1 4
(4) (6) (4)
Paid after col-
lection action i3 o 19
{l6) (38) {19)
Paid without
action 38 3 41
(45) {19) (41)
Outstanding 7 2 9
{8) {13) {9)
TOTAL B4 16 100
(100%) (100%) (101%)

N.B. Information was missing for 4 offenders.



FINED OFFENDER SAMPLE:
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TABLE III-20

MIDLAND COURT

PAYMENT OUTCOME BY TERMS OF PAYMENT

TERMS OF PAYMENT

PAYMENT OQUTCOME Fixed Terms Installments Total
Written off o 3 3
(=) (4%) (3%)
Time served 3 6 g
(15%) (7) (9)
Paid after coer-
cive action 0 1 1
(=) (1) (1)
Paia after col-
lection action 6 22 28
(30) {(26) (27)
Paid without
action 9 19 28
(45) {22) (27)
Outstanding 2 34 36
' {(10) (40) {34)
TOTAL 20 85 105
{100%) {100%) (101%)

N.B. Information was missing for

17 offenders.
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TABLE III-21

EAST COURT

PAYMENT OUTCOME BY TERMS OF PAYMENT

TERMS COF PAYMENT

PAYMENT QUTCOME Fixed Terms Installments Total
viritten off 2 7 9
(8%) (8%) (8%)
Time served 0 7 7
(=) (8) (6)
Paid after coer—
cive action 1 8 9
{4) (9) {8)
raid after col-
lection action 5 29 34
(19) {(33) (30)
Paid without
action 17 28 45
{65) {32) {40}
Outstanding 1 9 10
(4) (10) (9)
TOTAL 26 88 114
(101%) (100%) (101%)

N.B. Information was missing for 1 offender.
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TABLE III-22
FINED OFFENDER SAMPLE: PAYMENT OUTCOME BY TERMS OF PAYMENT

WEST COURT

TERMS (OF PAYMENT
PAYMENT QUTCCME Fixed Terms Installments Total
Written off 3 12 15
(20%) {(15%) {16%)
Time served 1 3 4
{7) (4) (4)
Paid after coer- -
cive action 1 5 6
(7) (6) (86)
Paid after col-
lection action 2 23 25
(13) (28) {(26)
Paid without
action 7 24 31
(47) (29) (32)
Qutstanding 1 15 lé
(7) (18) (17)
TOTAL 15 82 97

N.B. Information was missing for 6 offenders.



FINED OFFENDER SAMPLE:
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TABLE V-1

MIDLAND AND WEST COURTS

MEANS WARRAMTS ISSUED

MIDLAND COURT

WEST CCURT

NO. OF MFEANS WARRANTS N 2 N %
0 46 (44) 48 (47)

1 50 (48) 44 (43)

2 8 (8) g8 (8)

3 - - 1 (1)

4 - - 1 (1)

TOTAL 104 (100) 102 (100)

At Midland Court the information is missing for 18 offen-

ders (i.e. 15% of total sample, n=122).

At West Court the

information is missing for 1 offender (i.e. 1% of total

sample,

n=103)}.
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TABLE V-2
FINED OFFENDER SAMPLE: MEANS INQUIRIES HELD

MIDLAND AND WEST COURTS

MIDLAND COURT WEST COURT

NO. OF MEANS IKQUIRIES N % N %
0 69 {(66) 79 {(77)

1 20 (19) 16 (1le6)

2 9 (8) s (5)

3 3 (3) - (~)

4 2 (2) 1 (1)

5 1 (1) 1 (1)

6 1 (1) - (-)

TOTAL 105 (100) 102 (160)

N.B. The information is missing at Midland Court for 17 offen-
ders {(i.e. 14% of total sample, n=122). The information is
missing at West Court for 1 offender (i.e. 1% of total
sample, n=103).
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GLOSSARY OF TERMS

Administrative adjustment ~ modification of terms of payment set
by court by fines office staff without referral to court.

Advisory Council on the Penal System - "the Wootton Committee"
reported in 1970 on Non=Custodial and Semi-Custodial Penalties.

Attachment of earnings - court order specifying amount of weekly
installment to be paid by named employer, by deduction ab initio
from wages, on behalf of the fined cffender.,

Collection strategy, Fines -~ persuasive method, e.g. reminder
letter, means summons/warrants, means inquiry, money payment
supervision order.

Committal order/warrant - an order signed by the court for the

arrest of an offender for committal to prison authorities for
specific term of imprisonment.

Committee on the Enforcement of Judgement Debts - the "Payne
Committee” reported in 1969 on the payment of civil debts.

Community Services order - a court order requiring offender to
perform a certain number of hours of work to the benefit of the
public/local community. |

Compensation order - in addition to imposing a fine upon a con-
victed offender, the court may decide to award compensation for
loss or damage incurred during the offense. The compensation
order specifies an amount to be paid to the individual victim or
to the parties incurring the loss/damage; this amount is added
to the fine together with any amounts ordered to be paid for
legal aid contributions or costs and the offender is liable for

the total due. Compensation takes first priority over sums
received.

Crown Court - court of superior criminal jurisdiction, having
trial jurisdiction over offenses not triable summarily (i.e. in
the magistrates' courts). Offenders may elect to be tried in
Crown Court for either-way offenses in order to obtain trial by
jury. Either-way offenses tried in the magistrates' courts may
be referred to Crown Court f£or sentencing, if the magistrate
considers his sentencing powers too limited in the particular
case.

Day-Fine system - system of fining in which the amount of the
fine is determined by reference to the offense and the means of
the offender. The term was derived originally from the idea
that a specific offense warrants a certain number of day units
of the offender's income/yearly funds available.
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Distress Warrant - warrant issued by fines office for seizure of
property in lieu of payment; often executed by civilian bailiffs
who auction publicly any goods seized and render the returns to
the court with a percentage charge for services.

Either-way offenses - or indictable offenses triable summarily

for which the offender may choose to be tried in the magis-
trates' court or in the Crown Court.

Enforcement strateqy, Fine - embraces any coercive method of
ensuring fine payment, e.g. distress, attachment of earnings,
committal.

Home Office — the ministry responsible for criminal justice in
the UK and, in particular, the overall functioning of the magis-
trates' courts.

House of Commons Expenditure Committee - in its 15th report, in

1978, the committee considered the problem of reducing pressure
on the prison system.

Installment order - condition of fine payment ordered by court
as a fixed amount, usually payable on a weekly basis.

Justices' Clerk - acts as general advisor on matters of law. 1In
addition to performing oral tasks in court -- putting to the

defendant questions regarding his ddentity, plea, etc. ~-- he has
overall responsibility for the administrative work of the court.

Justices® Clerks' Society - national professional association of
clerks to the magistrates/ courts.

Justices of the Peace - see "Lay magistrates.”

Lay magistrates - justices of the peace drawn from the ranks of
prominent members of the local community who receive a short
training course with periodic revision. Unlike stipendiary
magistrates, they may not sit alone. A bench of lay magistrates
must have at least two, typically three, justices of the peace.

Legal Aid -~ an offender meeting the reguirements of the Legal
Aid means test may be granted legal aid out of public funds to
pay for recognized defense expenses.

Magistrates' Court ~ roughly analogous to U.S. misdemeanor
courts. The court of original criminal jurisdiction in England
and Wales. Besides trying summary and either-way offenses in
which the offender elects summary trial, it handles initially
even very serious offenses, committing them to Crown Court after
written or oral procedures; it also deals with certain adminis-
trative matters such as licensing, rates, etc.

Means Inquiry - an official inquiry into offender's circum-
stances taking place in court.



- 373 -

Means summons/warrant - procedure taken by fine office usually
following the failure of reminder letter, to bring offender to
court for means inguiry; summons issued by post, warrant issued
by police.

MPSO - money payment supervison order. Usually a fines super-
vision officer is assigned to monitor payment; in some instances
he is authorized to modify payment terms without reference to
the court.

National Association for the Care and Resettlement of Offenders
(NACRO) - Formed in 1966 as the national charity concerned with
the care of offenders and prevention of crime.

National Association of Magistrates - professional association
of the judges of the criminal courts of original jurisdiction in
the English system.

Process of Fines Collection - when a fined offender fails to pay
the fine within the terms specified, the usual first step taken
by the Fines Office is a reminder letter. Failing this the of~
fice may resort to a means summons or warrant. to bring the
offender to court for a means inquiry, an official inquiry into
the offender's circumstances. The summons is issued by post and
invites the offender to present himself at court on a specific
date. The warrant is issued to the police, who execute it
either by going to the offender's home and bringing him to court
or by notifying the offender that they hold a warrant to bring
him to a means inquiry. Police policy concerning execution of
means warrants tends to vary with caseload. (For examples of
means summonses and means warrants, see Appendix B.)

Reminder letters - usual first step by fines office if offender
fails to pay his/her fine within the terms ordered.

Social Enquiry Report - a report on the social circumstances of
an offender, similar to the pre-sentence investigation report in
the American system.

Stipendiary magistrate - professional judge of the magistrates'
courts with training and experience of practice as a lawyer.

Summary offense - offense for which the offender may be tried
only in the magistrates' court by a single stipendiary {pro-
fessional) magistrate or a bench of at least three lay magis-
trates (justices of the peace): he may not elect trial by jury
in the Crown Court.

Tagessatz =~ day unit for day fine in German systemn. {Plural:
Tagessatze).

Term Payment - condition of fine payment by virtue of which the
offender must pay the full amount by a given date/within a given
period.
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