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PREFACE

.The material contained in this report comes

from two sources: first, the Research Report on

the EBronx Sentencing Project submitted-to the

National Institute on Law Enforcement and Criminal

. Justice (grant #NI-036) in. August 1970 covering

the project's operations from July 1968 - February.

-1966; ang second, project records for the period

.after February 196%. The authors. gratefully ack-

nowledge the invaluatle contributions of Gerald .

‘M, Shattuck, Professor of Sociology, Fordham

Universiﬁy who served as research director under
the National Institute grant and assisted in the

preparation of this report.
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1. INTRODUCTIOH

. ) o . In theory there are several alternatives opén to a

New York judge in the sentencing of a misdemeanént. Hefmay
choose among an hncénditional‘diéqhargg, a.conditional_dis-.
charge, probation, a fine or imprisonment.l In practice,however,
ﬁﬁéhjéf'.thﬁ sentencing flexibility built into phe statute

is unusgd.,-ﬂost adults.coﬁvicted of seriocus misdemeanors .

"are either released back to the community without supervislion

cr imprisoned. |

Sentences of probation and conditional discharge are

only available if the judge first considers "the nature and

circumstances of the erime and...the historyv, character and

2 .
condition of the defendant”. Since the Office of Probation

3

is able to investigate only a small percentage of the adult
misdemeanant cases in the MNew York City Criminal Court, more

than 80% of these persons become theoretically ineligible for

. b
“dentences of probation and ¢dnditlonal discharge.

1
New York Penal Law §60.10

2 o .
New York Penal Law $§65.00, -65.05. (Emphasis added).

3 ' .
. Under New York Law persons 19 years and over at the time an
alleged crime was committed are treated as adults.

Y1n practice, however, judges often sentence a defendant to
a conditional discharge without having the requisite informatiocon
available for consideration,



‘Without a presentehce report to assist the judge
éenténces are imp0§ed solely on the:bési§ of the circumstances
of the offense of conviction.and a criminal'reqord'which cf?en
éontains only a list of prior arrests with no.indication.
of dispositions. Moreover, since the" judge who imposes
sentence is rarely the one before whom a trial has been held
or a .plea of guilty enteregf mitigating or special clircum-
stances often do not affect:. the sentencing decision.

The choice between-the'remaining non-prison alterna-
tives and a prison term is often difficult. A fine or an
unconditional discharge offers neither supervision of the
defendant in the community nor assistanée in obtaining

- schooling, training or employment. Prison, whlle precluding
fqrther ceriminal activity for a perio? up to 2 vear, has
been of dubious rehabilitative value. Faced with the choice,
however, mdst judges choose incarceration eiCEpt vhere the
defendant, on the basis of 1ittle information, is considered
a good risk éo refrain from further criminal behévior.

_ In 1967 thed President's Commission on Law Enforcement
rand Administration of Justice pointed out the general absence

5

of presentence réports for misdemeanants and suggested that

Haput see infra note 13,

5 7/ .

“The hipgh manpower levels required to complete [ presentence ]
reports have caused some authorities to raise questions as to
the need for the kind and quantity of information that is
tvplcally gpathered and presented. These guestions are raised
particularly with respect to the misdemcanant system, where
millions of cases arce disposed of each vear and relatively Tew
presentence investigations made.” Task Force leport:
Corrcctions, 19.




this contributed to the unwillingness of judgeé in many cases
to-considef alternatives to imprisonment;br Lack of informa-
- tion was also found to be "a major cause for irrational sentencing”,

since in most misdemeanor cases "the judge's exposure to a

-

defendant is far too curéory to give an adequate impression
of his character and background for determination of the
..+ best c¢orrectional treatment for him".Y Yet even if sufficient
numbers .of probation officers were avallable the Commission
doubted whether theitraditional'presentence report would be
'appropriate for all misdemeanants. It suggested that the
- information gaps in misdemeanant sentencing be filled by
: éathering, Verifﬁing and p?esénting certain objéctive data
which appear to be important to sentencing; -
The.Vera Institute of Justice's Bronx Sentenéing Project
waé a response to the Commission's recomméndation that experi~
.mentation with the use-of shortéform'presentencejréports take
place in hig% volure misdemeanor courts. Since.July, 1968 the
project has been preparing such reports in adult arrest_cases in
the Bronx Criminal Céurt where a full presentence investiga-

tion by the Office of Probation has not been ordered.

W R TR B T T E SR R TTE, RT me T T a s e e i A AL S TR A Y T e W by B e

653. st 78-7
7;§. at 18

B“Particularly in many misdemeanant cases, where correctional
alternatives are usually limited, ieas information may suffice.

Bail projects have develoved reporting forms that can be

completed and verified in a matter of a few hours and have proven
reliable for decisions on release penling trial, which often involva
considerations similar to those of ultimave disposition. These

forms cover such factors as education and employwent status, o
family and situation, and residential stabiliby.® TFR:Corrections, 19.




-3 a-

Tﬁé.objective of the project was to demonstrate
that. a relativeiy small staff could produce useful, K
.réliabge presentence reports within a shoert veriod after
conviction. The project's staff originally consisted of
two persons who conducted thirty minute interviews with
convicted misdemeanants using a structured interview
'-questionnaire and verified thg infqrmation by telephone
or through relatives in court and by fefarring to'cpurti
recordsi A one-page report was then prepared which de-
tailed the information an? céntaineda.sénﬁenc? recommenda~
‘f£ion based on é system of numavrieally w@i%ytingvarious_mﬁ_
social characteristics of the defendant.:

In sﬁbmiﬁting its report, fhe.project sought to
inform sentencing decisions rather than to alfer 1n any
preconceived manner existing sentencing patterns. "It was
expécted, however, that if more information were presented
to the court-at sentencing, tﬁe percentagze of defendants
sentenced to prison would decrease. In addition, it was
hoped that any increase in non—grison-dispositions as a result
of the project‘s-reéommendations would not result in an
increase in the rate. of recidivism.

The project has nrogressed through various stages.

Initially, it concentrated cn establishing the credibility of



its report as a useful tool in the .sentencing process. -
As it'achiéved increasing acceptance, the project bogén to
focus more heavily on a.capacity to refer defendantS'toA
épprqpriate community-baseq services. - Thus wbile there ﬁés
a small impéct on sentencing patterns during the first year,
this impaét.increased significantly during the sepond and
third years with the growth of: the refefral system.

The purpose of this reporf is to describe the opera—"
tions and results of the Bronx Sentencing Project in the Hope-
that what has been learned can be put .to constructive uée in

other jurisdictions.



TI. THE OPERATION OF THE PROJECT

A, ESTABLISHUENT

The Bronx Sentencing Project was desipned to operate in
an existing system of criminal justice administration consisting

of many agencies. The continuous support of these agencies

was and is a sine oua non to the establishment and operation

of the project. The Office of Probation plajedAa significant

role in the design of the project by furnishing project planners
with sample copies of 1ts own presentence.reports to permit an
-analysis of the relationship between sentencing patterns and

'the defendant's backﬁround characteristics. Discussions were
hel@gwith ther judges of the Bronx Criminal Court in order. to
Qétermine the faétors which théy deemed relevant to sentencing,
and therefore important for a presentence reporﬁ. The Adminis-
trative Judge gave the project permission to operate in the

Bronx Crimiral Court and provided- it with office space .in the
'qourthouse; ) The Chief Clerk granted it access to all relevant
éourt records. The Legal Aid Society which'represents the
overvhelming majority of defendants in the court gaée the

project permission to interview any of its clients for the purpose
of preparing a presentencé renort. The Depaptment of Correction
granted access to its facilities and institutions for interviewing
detained defendants, and, in addition, has provided the project |
with valuable information for research purposes.” The Police
Department~—especia11y‘its Bureau of Criminal Ideﬁtﬁfication (BCI)-—-

has continuously provided criminal record information on all



defendant:Zor purposes of. preparing pothipresentence reports
Tand follow-up stﬁdies of rccidivism.;. The Mavor's Criminal
Jﬁstice Coordinating Council has sponsored the projrct, provided
funding and facilitated cgordination with the many agencies and

pefsons involved in the criminal justice system,

In describing the project's operation the emphasis will
be upon current operating procedures. -However, attention
will also be given to the evolution of various functions. and

procedures-where it 1s deemed relevant.

B. INTARE
The Bronx Criminal Courﬁ is one of five separate county9
éourts which together constitute the Mew York City Criminal Court.
'Tﬁe wbrk of the court is divided into various.catcgdries: adult
arfests, vouth arrests, citizen against citizen summenses, muni-

cipal department summonses and traffic cases.lo

The Criminal Court's volume is overwhelming and fapidly
increasing. For 1969 it reported 442,840 non-traffic felony,
misdemeanor and summary offense arralgnments, an increase of

91;163 over 19568. Approximately 75,000 of these cases were
. 10a
arraigned in the Bronx. For 1970, the number exceeded 85,000,

On a "normal day" the Bronx Criminal Court has at least 700 non-
traffic cases scheduled for post-arraignment action.

9
New York City is composed of five boroughts which are also countles
of the State of New York. The Bronx is one of thege

10
As of July 1, 1970 almost all traffic cases vere L“ansforred from

the Juriadlctlon of the Criminal Court to admjnlstratnvc agencies.

10a
The brealdown of these casecs 1s as fcllows:

Adult arrests " 33,072
Youth arrests 11,866
Summary oflfenses MO 633

,533

Of the 33,072 adult arrest cases, only 6 O?O resulted in conviction.



Iﬁ "arrest” cases the court's Jjurisdiction is
complete ﬁith respect to all misdemeanors and ﬁiolations

and it may conduct prelimlnary hearings and motioné‘in -
felony cases. ‘If a felony is reduced to a misdemeanor

-or violation 1t remains in the Criminal Court; if not

it is transferred to Bronx Supremé Court toe await action

by the Grand Jury. If the Grand Jurg refuses to indict,

the case may be dismissed of returned to the Criminal Court
as a miédemeanor. Whenever a- defendant is convicted of a
misdemeanor sentencing may occur: (1) immediately, if the
.defendant waives his right to a two-day adjournment between

11 (vygiver case®); (2) after an

conviction and sentence
adjournment to enable the 0ffice of ?robaﬁion to conduct

a court ordercd presentence investigation ("I&S case"); or

'(3) after an adjonrnment ordered solely for the purpose of
reéeiving updated criminal record information ("R&S case').
During the year 1970 4,111 of the 6,070 adult arrest convictions
fell within®the project's general_eligibility criteria {(discussed
below in Section €) of wﬁich 2,128 (51.8%) wers waiver cases,
1,028 (25.0%) were I&S cases and 955 (23.2%) were R&S cases.

Originally, the project attcémpted to service waiver and R&S

.cases in the adult arres: part312 of the court. The advent

11 -
New York Code of Criminal Procedure §1172,
12The project made no attemnt to operate in the youth parts
of the court since the Office of Probatlion was receiving
requests to conduct vresentence investigatilons in a large
percentage of Lhﬁ cases convicted in these partu.
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of the project's referral system, however, made it
impossible to complete cases on the same.day as convictlon
thus compelling an end to the acceptance of walver: cases.

Since that time the project has attempted to dissuade

- Legal Aid attorneys from walving the right %o an adjourn-

ment between conviction and sentencing since research has
disclosed that project presentence reports tend to benefit

defendants in Legal Aid cases. This effort has not been

~altogether successful because of Legal Aid's enormous caseload,

defendants' frequent requests "to be sentenced right away
and get it oﬁér with", and the fact that a reduction of

the charge often can be obtained by defenge counsel only in
return for the defendant's agreenent. to plead guilty and

to accept a particular prison sentence. In the latter case,

.a waiver is often the defendant's best course of action.

If the charge is a felony and is_not reduced the defendant
exposes himself to the possibility of an indictment and a
longen: prison sentence if convicted ofra feiony. In addition
to waiver cases the project does not handle I&S cases since
they represent judicial requesté to the Office of Probation
to conduct a preséntence Investigation.

Thus it is from the pool of R&S caées t¥at the project
draws its worklcad. It should be noted that the method by
which the project obtains its cases differs from that of the

Office of Probation. Probation works on a case only when the
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court has specifically requesﬁed 1t do so. Thc-ﬁréject
gratultously conducts interviews and submit§ presontence
reports in all R&D cases which fall within its eligibility
critéria and also whenever a judge specifically requests
a “"Vera Report", irrespective of.eligibility criteria.

A1l convicted defendants whose cases‘ére adjourﬁed
prior to sentencing'are fingerprinted in the courthouse
for purposes.of identification and alsc %o trigger the
-provision of a criminal record by the Police Department
for sentencing purposes. The project, therefore, negobiated
with success for an office adjacent to the fingerprint room.
This has served to eliminate countless problems of physically
locating eligible defendants. The iﬁportance of the
project's proximity to a place through which all eligible
defendants pasé cannot be overemphasized. After being
fingerprinted, all apparently eligible defendants are brought .
‘to the proje;t‘s office by a court officer or police officer
where a staff member determines thelr elipgibility and conducts.

the “identification" process.

C. ELIGIBILITY

When the project began, the adult arrest partis of the Bronx.
Criminal Court had two sets of docket numbers (A and B)
divided roughly as follows:
A Docket: Arrests for all felonies and those mis--
demeanors requiring fingerprinting beflore
bail may be set;
B Docket: Arrests for misdemeancrs not requiring

fingerprinting before bail may be set and
for all violations.
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A decision was made to interview all A Docket“:
~wcllefa‘e:endzm’t:s vho héd peen convicted of a mlsdemeanor specified
in the. Mew York Penal Law (except gambling and prostitution)~
.Sincg the chances of their recelving a prison sentence vas
comparativeiy high. Convictions for other misdemeanors such
_as those found in the Vehlcle and Traffic Law, ‘Alcoholic
- Beveral Coﬁproa Law, I.abor Law, etc., were excluded gince
.they rarely resulted in prison senternces.

In July, 1970 the Bronx Criminal Crout changed 1ts
system of docketing as follows:

A Docket : All felony arrestis;

B Docket: All misdemeanor and violation arrests
Thereafter the project began to handle all‘penal law mis-
demeanor convictions, with the continued éxception of
gambling and prostitutioh, regardless of the offense for
which the defendant was arrested. This was done to avold
an unnecessary complication of the project's intake pro-
cedure and zs an attempt to increase the project's caseload
from a weekly average of 19 interviews.

Under New York State Law13 if a defendant has been
arrested for certain drug offenses or 1r he shows signs of
being a narcotic addict the judge is required to order a
medical examination to determine whether he isran addict as

14 -
defined by the statute. 17 the defendant has been found to be

13 .
~ Hew York Mental Hygilene Law (MBL) Article 9.
) .
Linn §201
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an addict and is convicted of a misdemeanor the judge 1s
required to cémmit him to the custody of the Narcotic

Addiction Contrnl Commission.for a period not to exceed

36_m0nths.15 Since there is no discretion with respect

to sentencing the project normally does not handle such

16

The project’'s current criteria for accepting a
case may be summarized as follows:

(1) Any Penal Law misdemeanor conviction except one
. involving gambling or prostitution in one of
the adult arrest parts of the court;

(2) Adjournment for Record and Sentencing (R&S);

(3) No final determination that the gefendant is
an addict within the meaning of the Mental
Hygiene Law. o

15

Up to 60 months at the court's discretion if 'the defendant has
been convicted of a felony. MHL §208.
16

The process of having a defendant committed to the custody
of the NACC is a lengthy one which invelves many steps. Normally,
when a police officer arrests a defendant whom he has reason to
believe is or may be a narcotic addict he comnletes a Torn
entitled "Statement of Possible MNarcotic Addiction.'" This
usually results in the arraignment judge ordering the defendant
to be examined by an NACC doctor who forwards a report to the
court. If the defendant is found not to be an addict then
nothing further is done concerning the 1ssue of addizstion. If the
defendant is found to be an addict, he can recuest a hearing on the
issue of addiction. If he does not contest the finding of addiction
and is thereafter convicted, he will be sentenced under the Mental

Hypiene Law. 'The District Attorney has the power to waive any
addiction hearins which then results in the cancellation of the
defendant's status as an "addict." If convicted of any crime he

would then be sentenced under the Penal Law rather than the ilental
Hygiene Law. -
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D. IDENTIFICATION Y1 L B

The term "identification" refers to the process by
which the project records initial information regarding cases

which fall within its eligibility criteria.

(1) Orientation

When the defendant is brought to the project's
office after having been fincerprinted, a staff member explains
the nature and purpose of the project, pbtains the defendant's
dphsent to be interviewed, and gives him a one-page description

of the project. (Appendix p-1)

(2) Custody Status

Tt is then necessary to ascertain whether the
defendant has been remanded to custody or is free on bail or
personal recognizance, Originally an attempt was made to
interview all defendants immediately after identification.
However, for defendants in custody this nmeant that the arresting
police officer--the one who normally has custody of the defendant
within the court.buildingmmwaé required to await completion qf
the interview (30-U40 nminutes) before returniﬁg the defendant

to the ;ourt nolding cells to await transportation to a

detention institution.

17 : . :
Several Torms and docunents are emnloyed by the project in
jdentlfying a case. They are contained in the Appendix. :
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-Moét defendants who are in custody (males 21 years
~ -and older) witﬁ cases pending in the Bronx Criminal Court
are detained at the Bronx Hoﬁse of-Defention, 1ocated 1ess'
than a mile from the courthouse. It has proven eaéier to
conductlinterviews therg thén in the court holding cells
iﬁmediately aTter conviction. In order to prevent t@e-transfer
of these defendants to other detention institutions the pfoject
stamps ”VERA.REPORT” on the Commitment Order which accompanies .
them back to the in$titﬁtion.18
Other detained defendants (males under 21 years and
females) comprise a vgry-small percentage of the eligible
_caseload and are interviewed 1n the courthouse since they
“are housed too_far from the pfoject‘s office and are too
few in number to warrant a visit to the institution. Through
. the cooperation of the police unit assigned to the courthouse,
a house officerlg takes custody of those defendants who must be

interviewed in the project's offices. The arresting officer is

lgPrior to implementings this procedure the interviewers often dis-
covered that one or more notential interviewees had been
transferred to another institution due to overcrowding at the Bronx
louse.

1%house officers escort defendants from the detention cells to the
courtroom when the arresting officer is not present in court. There
are several reasons why an arresting officer 1s not always present
for a scheduled court aoppearance: (1) he has been excused from
appearing at the prior court appearance; (2) fallure to receive
notilfication to appear after missing a prior court appearance;(3)
inability to appcar because of sickness, incapacity or conTlizting
court appearance elsewhcre; and (1) unexcused absence.
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then frec té return to his tour of duty. When it is not
- possible to interview thls special category of detained

defendants on the day they are conviétedwmusuglly,because
it is too latg in the day--their names are listed on a
Recall Sheet (Appendix A-4 ) which is signed by a court clerk
and forwarded to the Department of Correction requesting
their prod;ction the following day solely for the purposes
of an interview by the project;“ No formal court appearaneés
.are made prior to the institution of this procedure it
was necessarny to make two court appearances in order to have
these defendanté brought back to the courthouse for an
intefviewu»one to make application to the court to advance
the case to an earlier date for an interview and a second .
to have the case readjourned to the original sentencing

.. date.

- Defendants not in custody are usually interviewed
immediately after identification. Experience has shown that
if an appointment is made for an intefview'at a later date
many defendants fail to return to the.project's office until
their next scheduled court appearanée necessitating anothér
adjoﬁrnment if an interview is to be qonducﬁed and a report
suﬁmitﬁed. For those defendants who are employed, a deferred
interview date means another missed work day~~sométhing to be

avoided if at all possible.



- (3) Court Pancrs

All of the identifyinz information about the-
Hdefendant is contained in the court pavers, which comprise
ihe entire record of the proceedings. When the defendant

is brought fo the project's office the escorting officer
brings the court papers with him and he is given a receipt
which he réturns to the appropriate court clérk, 4 staff
member stamps "YERA REPORT" on the front of the court pavpers.
After the case has been jdentified and the data coded Dby

the research staff, the papers are returned to the clerk's
office and the receipt is retrieved. In order to be able

to reéord the necessary information about each case 1t is
extremely important to have permissién to retain court papers

for a few days.

When the process of identification has been completed an
. ddentifying data sheet (Appgnd;x Amés) and copies of the
arraignnent yellow sheet and complaint are placed in a
case jacket (Appendix A-6). The case is then ready to
be interviewed. The number of cases identilied variles
from week to week due to changes in the number of cases disposed
of by the court. During 1970 the projéct sdentified 955 cases,
a weekly average of 18.14.

E. INTERVIEWING

As indicated previously the time and place of interview
is determine by the defendant's custody status,sex and age. A .
normal intervicew lasts approximétely 36—“6 minutes. The questiohnaire
(Appendix A7~13fisstructured to permit all rclevant information

to be clicited in this period of time. The interviewer explalins
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-

to the defendant that the purpose of - the interfiew is to
provide the judpge with vérifigd inférmation'regarding his
family ties, residence, employment and prior ecriminal record.
so that his sentence will not be.based solely on the

current offense and an incompleté prior criminal. record. He
also tells the defendant that lLis statments will be verified
and that the dispositions of his prior .arrests will be obtained
if they are missing on his criminal record. The interviewer
stresses that the project attempts to bring out the positive
eiements in the defendant's social history with a view toward
fecommending'a non-prison sentence or minimizing the length

of any prison sentence.

Project contact with the defendant usually occurs

after he has had a long and drawn outvexposﬁre to the criminal
justice syétem. Pue to the great volume of cases in the
Criminal Court there is a tendency on the part of-many court
related peréonnel to process papers rather than to deal with
human beings and project personnel often find a deep sense of
frustration among defendants toward the close of their cases.
Accordlingly, it is important to convey a feeling to the defendant
that. the project seelts to help him. The interviewers explain
the possible séntences to him and indicate which One'he is
likely to receive proviéed all relevant interview information
can be verified. At the completion of the interview the process

. of verification begins.
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¥, VERIFICATION

This-function is erucial siﬁce it 1s on the basis
of verified information about %the defendant that sentence
recoﬁmendations are made. Information is.vefified in four
ways:

(1) Telephone - In most cases it is possible to

speak with.a person who is familiar with the defendant's .

family ties and resildence. Usually emplcyment can also be

-

verified by telephone. JIf the defendant's employer knows

that he has bzen arrested then the purpose of the call can

be stated. However, when the defendant does not want his
employer to know that he has been arrested the .interviewer
will normally state that he is calling to make a credit
checl on the defendant.

(2) Priends or Relatives in Courﬁ —~ Friends or
relatives of the defendant often appear in court with him
and usualily éccompany him to the project's office. They
often verify the defendant's statements immediately after
the interview,

(3) Mail ; Sometimes employers are reluctant to disclose
information about the defendant over the phone. In such cases,
a form letter is sent requesting verification of empioyment

information.
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(h) Field Verification - When it is not possible
to eflfectuate verification by the fi:st:three methods a
field verifier visits the home of the defendant, a friénd
A‘or relative and/or places of employment. 1In addition,‘"’
before a défenﬁant can be recommended for a sentence in-
volving éup@rvised release a field verified résidence must
be established for him, The:field~verifier must have a
ghofough knowledge of the South Bronx, an ability to gain‘
. access. to the homes of those he will be visiting and to
obtain the requisite information; in addition he must be
able to determine whether a person is being truthful. A .
knowledge of B3panish is extremely valuable although it is
possible to complete a field verifiéation by using a bi-
lingual neighbor. Since the number of field verifications
is not sufficient to require a full-time staff person the
project has had considerable difficulty in keeping this
position filled. Experience haéiﬂunnxthat ex-offenders who
are of average intelligence and are otherwisé apparently
"making it" in the outside world are best qualified to do
the job. The preoblem is that they must have another part-
time job in order to earn a decent living. - The project's
best Tield verifier was someone who was also employed during
the cvening as a counseling group leader by Volunteer Oppor-
tunities, Inc.,--the community counsellng program‘to which the

project refers many deflendants.
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G. CRIMINAL RECORD COMPLETIOH

Most criminal records (Yellow Sheets) in New York
 City list prior arrests but only occésidnally contaln final _
dispositioqa. Since judges rely heavily on these recorﬁs

in sentencing a_deféndamt, the project tries to obtain.all
missing dispositions to preven§ the automatic equating of
afres@ with conviction,

In New York £ity two Yellow Sheets are usually genefated~
-for‘peréons convicted of a crime~-one prior to arraignment and.
one prior to sentencing. The latter, referred to as an_Upu .
“dated Yellow Sheet (UYS) contains any information obtained
from state and federal authorities since the time that the
defendant was fingerprinted prior tg-arraignment. The project
.ﬁas arranged with the Police Department's BCI to receive a
copy of the UYS for all cases which it has identified. Inter-
viewers search the records in the PBronx Criminal Court clerlk's
of'fice to obtain dispositioﬁs for all previous Bronx arrests.
Dispositions To» previous felony arrests which have not been
reduced to misdemeanors are obtained from the clerk's office

in Bponx Supremre Court which is a short distance away. If a
personal investigation is not vossible the information can
usually be-obtained by telephone or by mail. Dispositions of
non-bBronx arrests within dew York City ére obtained by telsphone
from various court personnel or from staff members of other

projeccts operated by Vera.
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wheﬁ it is not possible to ohtain disbésitions by
telephone a worlsheet 1is used-accompénied by a covering letter
rgquesting the information. Thié occurs most1y>in the_qase
of non-Hcw York City arrests. Since the project is not an
official arm of the court and. is not widely knqwn,outside Hew
Yorlk City, there is a reluctance toidisclose criminal record
infbrmation over the phone. Most writtenfrequests, hovever,

are .honored within a few days.

In New York City and probably in most large cities the
records of the local criminal court are-the best source of
information for obtaining dispositions of prior arrests. In
rurallareas the project has had much greater success in
communicating with the arresting ageﬁcy——loca} police depart-
ment, county sheriff's office or state. police--than with the
éourt, since the name of the arresting agency always appears
on the defendant's prior record whereas the name of the .court
éoes not. After the interviewer has obtained all possible
information cgncerning the defendant's prior record, he enters
it on the project copy of the UYS which is attached¢ to the
presentence report. In addition, xerox copies of each
BYS are now given'toLthe officer in the fingefprint room who

. ‘ ~
forwards them to BPCI for completion of the latter's records.
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o H., SCORING A CASE AND CHOOSING A _ ‘
7+ . SEUTEHCE RLCO L ENDATION : :

- Using an odaptation . of the approach developed by
Vera in the Nanhattan Bail Project and' the Manhattan Summons
Project, a scoring table was devised in April 1968 for
.purposes of arriving at a sentence recdmmendation. The table ~
assigned a numerical value fo items of information'about a
.defepdant‘s employ$ent5 residence and family_ties, his priﬁr ~
criminal record and the circumstances of the present offense.
The table was constryucted on the basis of positive and nega-
tive factors which apoeared to influence sentencing judges
most stronglv when an Office of Probation presentence report
("I&S report“) had been submitted. The table did not purport
_.LQ ppqvm@e a sclentific formula for predicting recidivism;
it only gave the sentencing judpe some guidance as to the
“kind of defendants other judges had placed on probation or
'}discharged (unconditionally or éonditionally)-when presentenge:
information had been present. |
An 86 case sample of I1&S reports was analyzed to identify
which factors were significantly associated with a non-prison
sentence.zo In general, this analysis suggesfed primary

reliance on prior reccord, employment and family relationships.

20

Ho attempt was made to nredict when a fine would be levied
and the Tew cases in which the disposition was a fine were not
ineluded in the 86 case sample because there was no clear
pattern which permitted reliable cateporization by means of a
point scale. . .
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Other factors tested, such as education, psychological or
"medical factors, and military recﬁrd, elther appeared not
significant or the information did ﬁot~appeap often enoﬁgh_
to pgrmit an assessment. A welghted scoring system wvas

then devisea and the sentencing recommendations generated by .
the system were comparéd with the recommendations of the
Office_of'?rpbation and the sentences impbsed by the courts.21
. The results were as follows:

O0ffice of

Vera - Probation Court
Recommendation  Recommendation Sentence

Unconditional : . '

Discharge 29 (23.7% 28 (32.5%) 23 (26.7%

Probation by (51,.2%) Cul o (s1.2%) . Wy (51.2%)

No Recommendation | L

(Prison) 13 (15.19) 10 (16.3%) 19 (22.0%)
86 (100% 86 {(100%) 86 (100%)

Next, for each sentence category, the extent of the
court's agreement with Véra's recommendations was compared
wWith the court's agreement with the Office of Probation

recommenaations:.

UNCONDITIONAL DISCHARGE -
Sentence - Recommended Sentence Acceptance
Recommended Accented by Court Rate
Vera : 29 20 . 69%
Office of Probation 28 22 78%
21

In allocatinm Office of Probhation recommendations and actual
sentences, "conditional discharge" was treated as "probation"
if there was an indication from the I&8 renort that a speciflic
condition recornizine the need for community supervision was
Imposcd. Otherwise, the allocation was to "unconditional
discharpe.™ .
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PROBATION

Sentence Recommended Sentence Accentance

. _ g . Recommended Accepted by Court. Rate
Vera. il 33 . - 759
- . - Office of Probation. by . 39 . 88«
PRISOH
Vera . 132 n . g5

Office of Probation 1 11 - S | 794

Finally, the.table'was collap§ed to deter@ine the extent

of court agreement with all non-orison recommendations. Here:

the rate of agreement with Vera's hypothetical recommendations

equalled the actual rate achieved by the Office of Probation.

Non-Prisen Non~Prison Sentence
Sentence Recommendation Acceptance
Recommended Accented by Court Rate
Vera 73 : 67 91.86%
Probation . .72 . 66 91,74

The scoring table,when applied to a sample of cases in
which I&S reports had been submitted, agreed with actual

sentencing decisions in approximately séven cases out of ten

‘ 22 '
[
In these cases, the defendant's point scores were not sufficient
. for a non-prison recommendation. '
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nndxagreed with.honmprison secntences in aéproximately

nine cases out of ten. The table tﬁus represented a
reliable.guide to the ééntence a defendant would have

been likely to receive based upon a full I&S'repor%. ”",

The guidelines which are currently in use (Appenéix A-18-18)
contain modificatiohs_based upon~2ml/2 years ol practical
experience in the Bronx Criminal Court aé‘well as on the-
_results of wesearch conducted under a grant from the
National Institute for Law-Enforcémeht and Criminal Justice
“on the project's first eight months of 0peration.23 When
the interviewer has completed verification of all relevant
facts a score is computed from the recommendation guidelines,
When the interviewver exercises discretion as authovrized
by the guidelines the reasons for doing so are indicated
ih the case file for future analysis of the guidelines. I . -.
the interviewer wishes to deviate from the guidelineé because
of unusual or extenuating circumstances a conference is held
with the project director to obﬁain approval.

. It should be stressed that the guidelines were originally
designed Lo reflect the sentence that a consensus of the Ned York
City Criminal Court judges would mete out if verified social
history and criminal record information were presented to

them., The condifions that obtain in New York Jity may te

.
1

significantly different from those in other jurisdict

€ Tu

.08 50

that identical cases mipht rcccive cne sentence from a consensus

23
- The results-ef the research will be discussed beloi.

'y



‘fof;New York City's Criminal Court judges and a.totally

different one from a consensus of another jurlsdiction's
Judges. Thus, an atterpt to apply the Bronx Sentencing
Project's guidelines in another jurisdiction, without.

.

prior research .into sentencing patterns there, might have

. unsatisfactory results.

. L. SUPVERVISED RELTASE - A WEW KIND OF DISPOSITION

Depending upon how the defendant scores after applying

the recommendation guidelines one of three categories of-

recommendation is made: unsupervised release; supervised
release; for information only. This.section dealsonly with
those cases which score for a supervised rcdlease. £ complete

discussion of all sentence receommendaticns

5 contained in

(=5

the section enpitled "Final Sentencing."
The original sentencing guidelines contemplated two

types of suvervised non-prison dispositions-=specific con-

-ditional discharge to a treabtment program and probation. Such

sentencing alternatives were expected to provide supervisory
and substantive services to defendants as conditions of a
non-prison sentence. Several problems emerged. First, cases

placed on probation on the project's recommendation were
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generaliy’more difficult than those,placéd on probatioﬁ

in conjunction with an I&S report (especially in tqrmé Qf
prior record) and the Office of_Probatioﬁ reportedFQ

general lack of success with them. Second, evaluation of

the specific cqnﬂibional discharge cases was rather difficult
because'of the relatively small numbers referred to any one
agency and the agenciles" erratic performances in providing

. promised reports. Third, the sanction of re-sentencing,
A

+ +theoretically available against defendants violating the

terms of their:release, was rarely invoked where the de-~

fendant had not committed an additlonal crinme.

During the second half of 1969 several changes were

made in an attempt to overcome some of these difficulties.

3

4- o . ] f q
H O refoonmena reierraas

oy

nstead of probation, thsz project

bt
o

orn
CEa
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"of cases qualifying for a supervised relesase to Volunteer
Opportunities, Inc.,(VOI) for participation in its community

counseling program, and to other community-based service

providing agencies. Thereafter a narcotics coordinator was

hired to facilitate placement of addicted offenders in both
residential and non-residential treatment propgrams. Simul-
taneously, an important procedural change was made. Instead

of recommending a sentence of specific conditional discharge for
referral cases, the nroject began requesting that such casss

be adjourned for periods ranging from one td six months during

which time the defendant would participate in the progrum of the
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_ referral'agency,fhus an offender ﬁould_have to face the
prospect of eventual sentencinp in an ogen case on a date
ceftain rather than the mere possibility of résentcn@ing in
-a closed one fér.a yiolatioh of the conditions of the

referral.

Duriné late 1969 and early 1970 the iﬁadequacies of
various community-based organizations led the broject to '
.éonéentfate primarily on_referralg to VOI, whose program and
‘managenent were found markedly superior. 1In addition, it
was felt that to evaluate the project‘s referral process, a
signi?icant number of offenders had to be placed in a single.
.@rogram——and one receptive to the idea of detailed.analysis
arid able to provide the necessary data on an offender's
participation. The VOI program includeé group counseling,
individual counseling, housing, health, emﬁloyment and
'training referrals, tutoring, and recreétional programs.,

Group counseling is led by trained para«professionals vho
themselves had been involved for many vears in the subculture
of crime, drugs, and poverty and are able to serve as role
models for the offenders. |

When a défendant scores for a supervised release, the
VOI program is explalned to him and he is offered the opportunity
to participate subject to the resulis of the veriﬂication process,

the consent of the court and counsel, and the approval of VOI.



‘If he is out on bail or personal recognizance pending

‘sentence, he may immediately enter the program on a two-way

trial basis as a "temporary" enrollee. On the sentencing

date, qualified offenders are recommended for an adjournment

-of sentencing.. Those who have been satisfactory "temporary"

enrollees are recommended for an adjournment of several months

while: those who were in detention between the dates of con-

vietion and sentencing are recommended for a2 one month adjournt
N I

ment. At the end of the prescribed peridd of supervised

release, participants are recommended for either favorably

fermination of their supervised release status, further particil-

pation in the program, referral to a different agency, or
unfavorable termination of their supervised release status.
As anticipated, the stabilization of referral procedures

seems to have had a significant impact on sentencing patterns
in cases serviced by the project. If an interim adjournment
for the purposes of supérvised felease is construed as a
non-prison disposition, the overall rate of non-prison sentences
during the ten month period of March to December, 1970 was 57
percent (333 of 580) as comparea with 43 percent during the
project's first eight months (June 1568 to Tebruary 1966).
Among the 333 non-prison cases 125 were placed in the VOI program.

' When the project began making referrals to VOI it took

few precautions to insurc that the defendant actuglly arrived

at VOI's offices~-located one block from the courthouse. It
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ras subsequently discovered that many defendants had never

‘appgared at voI. Therefore, a systém was instituted in which a
representative of VOI appears at thé project’'s offices to

meel and escort every defendant who has been réferred to

“V0I. The importance of this simple tasl cannct be over-
emphasiéed. First, the risk of the defendant not arriving

at VOI is eliminated. Secondly, the fact that someone appears
to escortiihe defendant to VéI gives him the feeling that a
genuine effort is being made to help him. Continuous physicai
contact with the defendant from the courthouse right up to nis

orientation at VOI serves %to increase his interest in the

1=

"program and his subsequent participation therein.

However, not all defendants who qualify for supervised:
release can be referred to VOI. Some do not reside within the
peographical boundaries §rescribed.by V0I: for others the project
is unable to effectuate a positive field verification of thelr
residence {(a prerequisite for fourmal admission to VOI); some
are tob heavily addicted to drugs to be able to participate in
a non-residential community counseling program; others are
simply not interested. '

The projeét‘s narcotics coordinator assists defendants
who arc scekinp to treat and cure drug problems. He is in close

contact with various addiction treatment facilities and can

normally have someone admitted to an appropriate

,

program on the

same day or within 24 hours. He is an ex-offender with a
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thorough understanding of the vroblems of addiction, having

previously used‘drugs for several years. His function is to

determine the extent of a defendant's drug problem-and to

'Vselect and recommend an appropriate nethod of treatment. HNo

-defendant 1s ever referred to a program unless its reguirements

have beén'explained to him and he has agreed to comply with
them. The narcotics coordinator maintains contact with the

defendant and. any program to which he is referred during the

period of his adjournment and prepares or obtains progress

.reports for submission to the court on the next adjourned date.

In addition, bé provides one-to-one counseling for defendants
awaiting admission or not referred to a formal treatment
program, .

Although a defendant may qualify for a su@ervised
release, the project is not always able to effectuate an
appropriate referral, In‘such a case the project's report
indicates an inability to make a specific sentence recommenda—
tion and usually recommends that the court crderan I&S report
to explore the possibility of placing the defendant on probation.
If the defendant is being held in custody because of a "hold"
from sbme supervising agency (e.g.; Department of Parole, Office
of Probation, Harcotic Addiction Control Commission), the project

usually recomiends a sentence of specific conditional discharge

~back’'to the agency in guestion so that supefvision.of the

-
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, ' 1 -
defendant. can resume.21 ~

'J. MONITORING TER PROGRESS OF REFERRALS

Any program which attempts to divert convicted
misdemeanants into a piogram of interim suvervised release
with a view toward eventual nonmﬁrison sentences for satlis-
factory participation must keep the court informed of é

, participanﬁfs_progress. Thus, a court report 1s prepared.

by VOI for each defendant describing his participation in 

its community cgunaeling program and containing a recommenda-
tion for favorable termination of the defenddnt‘s supervised
release statué, unfavorable termination or continuation in

the progra%%s When the defendant is to be favorably terminated
the original project interviewer prepares a Supplementary
Presentence ReportEG, usually containing a sentence recommenda-
fion of conditionalrdischarge, to which the VOI Court Renort

is attached. VWhen the defendant is to be unfavorably terminated,

the interviewer, after conferring with a VOI represcentative,

prepares a Supplementary Report containing a recommendation for

24 _
This type of specific conditional discharge should be distinguished
from the one mentionsed earlier. Here the supervising agency has
the power to unilaterally issue arrest warrants Tor those persons
who do riot cemply with its requirements., VWhen a warrant is lodged
with the Department of Correction it results in a hold which precludes
the defendant from being released until the warrant is vacated or
“executed, : |
25 i
A sample VOI court report is contajined in Appendix A-20,

A sample Supplementary Revort is contained in Appendix  A-21.
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8 difﬁerent referral or a statement that ne further non-

prison recommendation can be made. When the defendant

'is to be continued in the program, the VOI Court Report

requesting a further adjournment 1s submitted by itself.

- When defendants are referred to other service—providing
Y

agencies the agencles normally submit a progress report at
each scheduled court appearance which contains @ recommenda-
tion for termination .or continuation in the program. When. .

a defendant has made sufficient progress in any vrogram

-involving supervised release and a favorable report is

submitted, the judge will-almost invariably grant a non-

.. prison sentence--usually a conditional discharge. Conversely,

if a defendant does not progress sufficiently he may recelve
a harsher sentence than he originally would have received.
Based on a tacit understanding between the project and the
court these "ground rules” are explained to the defendant
prior tO'effgctuating a referral and usually by the judge
apain at the first sentencing avoearance if the case

1s to be adjourned and the defendant released on his own

recognizance. Without such ground rules it would be
virtually impOSsible to gain any kind of .credibility with the
defendants or to be able to effectively supervise and help them,

since a prison sentence after compliance with the supervising

ragency's requirements would be dnalogous to a prison sentence

after successful completion of a period of probatioh,



-In one case the project recommended an adjournment
and relcase on personal recognizance pd gnable- the de~
fendant to enter a narcotics treatment program (a form of
supervised release). This recommendation was followed, ”
"Several.mqnths,iater the defendant apvedred for sentencing‘
and the Supplementary Report indicated that_hé had made
significant progress by.refraining from.the use of drugs
and recormended a sentence‘of_cen@itional discharge. Ack-
_nowledging the defendant's progress but based upon his .
eriminal record prior to the period of adjournment, the
Judge {(who was'not the same one who had granted the ad-
Journment) sentenced the defehdant to six months in jail.
When the situa%ion vias discovereé, the project director
immediately approached the judge in chambers and convinced
him that a prison sentence after the defendant had compiied
with the conditions of his release would be both inequitable
to the defendant and daﬁaging to the preject. An application
for resentencing was granted and when the défendant vias
returned to court he was resentenced tc a conditional Gischarge
vith apologies. ‘

As of larch 12, 1971 of 46 vorI pafticipaﬁts who were
returned to court with recommendations for favorable termination
{rom the proéram,“ﬂ vere recommended for and received non-nrison

sentences of conditional or unconditional discharge. An I&S



report was ordered for the remaining two participants who
ultimateiy received sentencés of conditipnal discharge

and fine. - , ‘ o

If é defendant's perﬁprmance has been unsatisfactory

and an pnfavqrahle report is submitted, the judge will, in : ;
- most insﬁances, mete out a prison sentence. Since those

vho are referred for supervision know that thev will probably
receive a prison sentence if an unfavorable report is sﬁb—
,mittedlto court, they are perhaps more inclined toward meaning-

ful participation in the program.

Many défendants for whom an unfavorable report is to

be submitted do not voluntarily avpear in court on theilr

next scheduled date and a bench warrant is issued for their

arr=ast. It then becomes thz responsibility of the Police
l_Départment's warrant squad to locate, arresﬁ and return these
defendants to court. However, because of the large number of

bernch warrants issued by the Criminal Court each vear and

the small number of officers assipned to execute them, many of
these deflendants ére only retupncd to court if they afe subse-
guently arrested‘for another crime.aY

2lwhen the proiect bepan recommending adjourh;gnts for cases thought
to qualify Tor supervised release,an arrangement was made with the
warrant scuad (volice officers assigned to execute bench warrants).

Tt was acrced that "soecic) attention” would be given to bench
warrants issued in cases where the vroject had recormended an adjourn-
ment. However, the warrant saquad has been unable to fulfill tre
agreement--both beecause of its larpe caseload and an inability to
locate many of the defendants.




Eaflier the .project had been recommending adjournments
of up to éix months for defendants wvho were initially thought
to be suitable for supervised release. It was_disébvered‘

"~ (especially at VOI) that the drop-out rate was quite higﬁ.
’In an effort to reduce the rate, the length .of the adjourn-
ment was shortened so that the defendant would be required
to report back.to court sooner,anélmore-often; this has
apparently had @ faborable.effect updn participation thereby.
‘lessening the drop-out rate.

Originally the project attempted to refer t5 VoI ail
defendants who qualified for a supervised relase, who were
not hard-core gddictsgS and wﬁo had no impediment to their
being released such as a warrant froﬁ another court. Howe%er,
1t was discovered that the objective criteria used in arriv-
ing a% a sentence recommendétion were not sufficient ror
selecting defendants Tor a specific referral program. Thus,

a second interview was instituted during which the defendant

is confronted by a staff member of VOI in order to further
explore (on a more subjective level) his motivation and
potential for favorable participation. This procedure is
extremely imporftant in evaluating defendints whé are in custody

at the time of interview since they probably will not be released

20

"Hard-core addict" was defined by VOI as someone who wvas
using drups on a regular basis and would therefore not be
able to function in a group therapy situation.



at sentcnéing unless the project makes a recéﬁmendéﬁion for
'supervised relase. On the other hand, in cases of defendants
:not in custoedy at the time of-intcryiew a recommendation for
.§upervised release will only fequire an adjournment of
sentence, not a change in the defendant's custody status.

| The use of a shorter adjournment and tHe secaond
interview were both.instituﬁed in-September,‘IQTO. Prior thereto
the percentage of cases fterminated from the VdI program with an
ﬁnfavqrable report was 58% (62 of 107); since September, the

- percentage has dropped to 455 (47 of 104).

-

K. FINAL SEHTENCIQG RECOMHMEIDATIONS
Considefable attentioﬁ has been devoted to the category.
of supervised release recommendations since for the most par?
they did not exist prior fo the inception of the project.
However, mény defendants do not receive a recommendation for
supervised rglease and are usually sentenced at the Tirst
appearance after conviction. For these defendants who score
highest on the guidelines a recommendation for a sentence
. 29
involving unsupervised release is made.
When'a defsndant does not qualify for any nen-prison

sentence recommendation, the presentence report is submitted
"For Information Only" (FIO).withouﬁ any sentence reccmmendation:
I"10, however, has come Lo be regarded by most Judges as tantamount
fto a recommendation for prison.3O ’

29

Unconditional Discharge, Conditional Discharge or Fine.
30 i
At the present time prison senteonces are meted out to almost

90% of the defendants whose renorts are submitted "For Informa-
tion Only."
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In certain cases a defendant would qualifly for a

~- - non-prisoen sentence rccommendation if it were possible to

'vérify hié social history information bﬁt because of
circwnstances bevond its control the oroject ié_unable to
compietg verification and, therefore, unable to make a
non-prison recommendagion. This type of case is to be
differentlated from an FI0 case--where whether or not there
has bean verification of all information about a -defendant

he does not gqualify for a non-prison recommendation.

L. DATA COLLECTION AND RESELRCH

A demonstration project, in addition to implementing
and testing an idea, must be prepared to measure and anélyzé
its performance. Turthermore, a project which makes sentence
récommcndations bascd upon objective factors must maintain a
constant sensitivity to change--in the type of delfendant
serviced, in judicial practices; and in policies on the part
of arresting officers, proseouté“s, defense attornevs, the
Office of Probation and other administrativé bodies affecting
the disposition of cascs. The necessary sensitivit& can be |
achieved by a .careful recording procedure and the aid of a
small amount of computer time. "'he preject's research staffl
consists of a part-time research director and two part-time
research assistants, all of whom arc doctoral students in

Soclolopy, and a resecarch consultant who is a Ph.D. and

Professor of Sociolopy.
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The project's research staflf records pertinent
informatlon from the defendant’s.cogrt paners in two
stégos by means of a2 numerical coding system which is
gcgred to #_fortran computer nprogran. Thg first stage

occurs immediately after ddentification. The items

-recorded at this time include general information about

s 31 S . . s 32
the defendant”™ , his c¢riminal identification numbers”™ , any

soclal history information available from the Office of

: 2

Probation "ROR" reports?3,.informa§ion concerning the court
s 3 . . . .

proceedings~ ', and available information concerning the

[
defendant's nrior criminal rccord.S)

31
Hames, aliases, addresses, sex, ethnicity, etc.
2 .

3 These identif

ation numbers are assic o ithe delendant

ity Police Derartment's lurcau of Criminal
Identification (BCI), the Hew York State Identifiecation and
Intelligence System (NYSIIS) and the Federal Rureau of Investi-
gation (T8I). They are impartant for purnoses of examining
recidivism at a later date.
33pyrior to arraimnment the Office of Probation interviews most
defendants for vurposcs of exnlorinm the possibility of
recormending pretrial release witheut bail. An "NOR" (Release o?
lecopnizance) revord containing informration about the defendant's

-soeial histery is then oprevared for use by the Judﬁﬂ in deciding

the avpropriate conditions of pretrial release. !
")[;

Charge(s) at arraignment, the offense(s) of conviction, whether
Llhie defendant pleaded suiliyv or wert to trial, whether he uszeod
a privatce or a Legal Ald atterney, the condi Lﬁoza of his pretrial
release, the conienb of narcotics reports, Dovchmatr3c reports,
ete.

3BSenree elements of prior record are coded at this stage: the tine
span from lirst and last pricer arrests to the nresent conviction,
the number of arrests, and the types of crime. Crime types arc

coded according to a typology closely wmatehing the Police Department
typolomy of crimes which is used by its statistical unit to comnile
monthly arreast statistics. Data relevant to the dispesitions of
prior cases are recorded at a subsequent time.

1 e

e



The court pawvers are then returned to the broper court file
‘and the receipt which had been-put in the file in place of
the papers is retriceved. In this way both ﬁhe cou?t and thg
project ﬁnow the location of a defendant‘s court navers at
all times. "mhe research staff usually take no more than a day
to record ﬁhe information from tﬁe previous day's court pavers
and to reburn them to the court files.

The seccond stage of coding occurs after sentencing.’
At this stage data elicited from the defendant during the
presentence interview are recorded in three sectlons, relating
to the. three parts of the sentencing recommendation guidelines.
A Tourth section, Circumstances of Present Offénse,-was-used
bj the project until the first substantial body of data had
been recorded and analyzed. That analysis sugrested revisions
in this seption, so that its use as part of” the sentencing
guidelines is currently suspended pending revision by the
research staff. Also recorded at this point are the dis-
positions of cases appearing on the defendant's prior rccord
and information concerning the sentence. The first aim of the
research has been to evaluate fhe efTfectiveness of the project
in terms of thrée criteria or hypotheses: (1) among cases
servicéd by the project, the actuai sentences impésed by
the judges correlate closely with the project's recommendations;
(2) the prescence of the projecct's presentence report results in
a ratc of prison sentences wvhich is significantl& lower than the

rate Tor comparable cases in which ne presentence report is
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prepared;:and {(3) the use of the projcct's'presentcﬁce
reports has not resulted in unduc added risk of recldivism.
The second alm of the researéh is to examine each item
contained in the sentencing guidelines in order to determine
its value in' influencing sentencing patterns and in
estimating the defendant's likelihood of being rearrested.
Fipally, thc rcsearch 1s aimed at evaluating the project‘s
referral procedures concerning cases handled by the narcotics

coordinator and those referred to Volunteer Opportunities, Inc.

- Bentencing patterns, recidivism rates, and changes in the

family. ties, employment and narcotics.use of referred cases
are all ﬁonitored to determine changes bccuring during and
after the referral process. In the case of VOI, part of the
research has been undertaken by thé referral agency itselfl,

under its self-evaluation budget line.

fhe work of the research staff has aléo benefitted
the project_ih its dealinrs with related agencies. The
Office of Probvation is occasionally asked bv the court to
prepare a traditional long-form presentence revort after the
project has submitfed its revort. On a linited basis the
research staff is able to corrvare the contehﬁs and recommenda--
tions of Yboth twnes of.fenor'm, and the rates of agreemnent
between each apency and thé court, |

In certain cases Legal Aid attorneys are undecided

vhether their best legal stratesy is to enter into a plea bargain
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and have the defendant sentenced immediately ("waiver
cases”) ar to have the case adjourned so that a presentence
report can bg prepared. The fesearch staflf was able to
show,these:attorneys which types of cases would most benefit .
from a presenténc& report, and also pointed out to them a
substaﬁtial body of wailver cases which had gone to prison

but which, upon examination, were found to have been eligible
Jor non-prison sentence recommendations according to the

project's guidelines.

M, ADMINISTRATION AND STARFE

The stalf of the project has grown since its inception
from four to eleven, four of whom are part-time. To the
extent that various £afl functions have not been discussed
previcusly they are as follows:

In addition to general supervision, the director
coordindgtes the operational in-court procedures with those
of the reseafch stalff, He deals with the central office
of the Vera Institute of Justice and the Sentencing Committee
of the Mayor's Criminal Justice Coordinating Council and is
responsible for éoordinating the project's activities with
those of Volunteer Opportunities, Inc., and other agencies
to which referfals are made. He also has the major rosponsibility.
for the project's relationships with all agencies which function

in or in connection with the court.
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Due to the nature of his work, the administrati&e
asaistant‘is the pﬁoject's grass—roots‘public.relations
person. le acts as liaison on a day-to-day basis ﬁith court
and other apency personnel and is the person through whon
defendants and others usually haﬁe their initial contact
with the project. He is resvorsible for. the identification
of all cases, the maintenance of-all records regarding the -
progress of a case through the projéct,.and the allocation
. of cases among the interviewers. HHe presents all reports
to court and where necessary makes formal court aépearances.
The Joo of administrative assistant requires above average
intelligence, attention to detail and the abilitv to work
under time pressure. The project has found that a college
praduate is best for this position.

The role of interviever, of whom there are currently
three, has been defined for the most part in the section on
interviewing. They often maintain contact with their
defendants after final sentencing, having provided some of
them with moral support or ancillary tangible assistance in
the form of advice or referrals to various agenciecs even in
cases where a formal referral is not recommended as part of
the sentence. The job of interviewer reguires én ability to
relate to people--esvecially those who are in trouble and for

the most part impoverished. It also requires the ability to



problem with this type of person than w

strike a balance betweeon concern for the defendant aﬁd

objectivity since it . is.obviously impossible to recommend

non-prison sentences or provide other assistance for all

defendants interviewed. Persons with a collepe education.

and some prior experience inra human service profession

- have proven to be best for the job. One of the interviecwers

sérved in the Peace Corps and two came to the project from
the Mew York City Department of Social Services.
The job of narcoetics coordinator is fiiled by an

ex-addict who has spent considerable time in prison and is

therefore able to identify closely with the peonle he attermpts to

help. Experience has shown that delendants are nore

inclined to be honest about the details of their drug

jde

th a trained sccial

~worker or even a project interviewver.

sol3 /1
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ITI. LORY, EXPERTEHCE, AMD POLICY TIPLICATIONS

A. A lNew Tvpe of Presentence Report

(1) What's different about it?
The presentence reports submitted to the court by the
pPOJeCt differ substantially from traditional reports submitted

6
By most probation urcnczes.3_- In -place of a relatively long

L=

. narrative report containing a vpsychological- ~psvchiatric orienta-

tion, the Vera report is limited to a brief compilation of

.

behavioral variables such as family ties, residence, employment,

and criminal record. The information is verified whenever
possible and unveriflied information is clearlyv labeled as such.
Heérsay and speculation are almost entirely omitted. The

report goes on to make g speciflic sentence recommnendation based
on an objective weighting of the behavioral variables delineated
in the projgct‘s sentence recommendation guidelines. YWhile the
point scale used to weigh.such factors wos oripginally more
intuitive than statistical, it was revised in Ausust 1970 teo
reflect the results. of research into the corro] ations which

36 )

Phis was intentional rather than acclidental. In discussing
the cortent of fraditional presentence reports, the President’'s
Commisaion stnted: "Presentence reports in many cases have come
to include o preat deal of material of doubtlul relevance to
di%DO‘li]OH in most cases. The terminology and approach of reports
varv widely with the training and outlook of the persons preparing
thoem. The orientation of many probation officers iz often reflected
in, for example, attemnts to nrovide in all presentence reports
comprehensive analyscs of offerders, including extensive descrintions
of their childhood experiences. In many cases this Find O Lo/ Glun—™
tion is of marginal relevance to the kinds of correchbional Srantmnart
actunlly available or exlled for. ot only is nrevarabion time-
consuming, bLut its inclucion nay confuse decision-nmalbings.” Tash Forceo

Report: Corrcclions 10.
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the individual factors had had with respect o sentencing:

patterns and-.subsequent recidivism.: ﬁithéugh it cannot fairly

be claimed that the present manﬁer>in which the projegt deriveg

its sentence recommendations has elininated all afbitrariness ' .
by the investi@ating.agency, it has eliminated almost all sub-
Jectivity by investigators and more‘importantly,.has perhaps made

more visible the cause and effect of the sentencing recommenda-

tion process. _
(2) How has the court reacted to it?

In general there has been a high degree: of corresvondence
between the sentence recommendations contained in the project's
réports and the court's actual sentences.37 The court meted out
a non-prison sentence in 83% of the cases in which such a
sgntence Was recommended.38 Prison sentences were meted oub
in 87% of the cases in which the projeét was. unable to recommend

30

a2 non-prison sentence, The overall rate of agreement between

recommendation and sentence was 86 percent.

In July of 1970 the project submitted to the Mational Institute
for Law Enforcement and Criminal Justice a research report covering

the cases serviced by the project from July 15, 1968 to February 28,
1969, its first eirht months of operation. nsuine discussions
concerning the ovroject's impact are based upon the results of this
research. The conclusions drawn from these cases may not necessarily
reflect the current impact of the project. They were the first cases
serviced by ‘the project, before it haad become established in the cour:
and before it had fully developed a referral canability, Later

cases, which would more accurately have reflected these. developnents
could not be analyzed because of the lenszth of time necessary
for cases to orocress through the entire sentencing pDrocess, serve
prison sentences, and ro through the six months time at risk chosen

for analysis of recidivism. . _ '

38Nonuprison sentence recommendations made by the project Guri.ng iuo
first eight months were: unconditional discharge, conditional Ais-
charpe, f{ine, probation and gpecific conditional discharge. The
recommendation of an adicurnment and varoloe for purncses of effect-
uating a supervised release had not vet been instituted.

39As explained previously when the mroeject was unable to recommend

& non-nricon sentence the renort was submiticd "Por Information Only . ™
These cases are referreod to as FIO cases or as "prlson recomrmendation”
-eases,
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Before analyzing these data in greater detail a few
cautionary words are in order. The oripinal purposc of the:
project's presentence report was to provide the court wiﬁh
more information about the defendant's social history. rather
than to substantially alter existing sentencing.patterns.
Indeed, the lengthy process used to formulate the originai
redommendation gpuidelines iﬁcluded careful_consultation
with the judges of the Brong Criminai3Court to ascertain
the significance which they ascribed to various factors in.
reaching a sentencing decision. In addition, old pfesentence
réports of the Office of Probation were examined to help
isolate and weigh factors which scemed to be associated with
the court's actual sentence. Thus it was hardly surorising
té find & high correlation between recommendations hased
on Tactors so identified.and actual sentence.

The precediﬁg discussion assumes that there has in
fact been a tvpe of causative relationship between the project}s
recommendations and actual sentences, but dounplays its
signiflcance because the manner in which the recommendations
vere derived seenms, at least in part, to have compellied such
a result. It is also possible to argue, howéver, that the
similarities between recommendation and sentence have been
produced by an altogether different processnnnamely;ﬂthat the
project's recommendation brovided thevcouft with a peg to hand

its hat on. Should the peg break and the defendant who has been



set free commit a serious new crime, the project it is
-argued, would héve to bear or at least share the blame.
The project has not undertaken any research which would
confirm or deny such a hynothesis.

Returning now to-the data on rates of agreement
between recommendation and sentence one finds a lesser (but
still relatively high) rate of agreement between specific
-types of non-prison recommendation-and actual dentence.
Where the project recommended either a gencral conditional
discharge. or an‘unconditional discharge--in actual practice
Qirtually identical types of unsupervised releaseko~~such dis-
gharges vere granted 69 percent of the time. In an additional
13 percent of such cases, however, the court merely imposed a
fine thus raising the total of those receiving an unsupervised
releaée to 82 percent. .

Yhere probation was recommended the court granted it
in 46 percent of the cases (10 of 22) with an additional 18
percent (% cases) rcceiving sentences of unsuoervise@ release.
The remaining 36 percent (8 cases) received prison sentences.
The apparent cause of this much disagreement between recommenda-

tion: and sentence was the recent criminal reéord of the offenders.

0 .
A general conditional discharce is granted on the condition o

that the offender not commit an additional crime Tor one year.

If the condition is violated the theoretical sanction is re-

sentencing. However, this rarely 1f ever occurs and thus a .

peneral conditional discharse becomes the functional equivalent

of.an unconditional discharge. N )
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Among those granted sentences of =»robation, oniy 1 of the
16 had beea arrested within the »nrevious vear, while\among
those sent %o prison, 7 of the 8 had.had an earlier'arrest
within the previous year. Section B below will discuss

in greater detail the selectivity of the normal process by
which defendants in the Bronx Criminal Court are considered
Tor pnrobation and how this would effect cases in which the
project had.made probation recommendétions. .

Did specific variables have a particularly strong effect

on. the rate of agrecement between recommendation and sentence?

This guestion was answered sevarately Tor two categories of

Variables. The first catepory consisted of those background

it )

characteristics of the defendant which had already been

.

included in the weighiing vrocess which produced his sentencing

. . 4
recommendation. 1 Here an attemot was made to learn whether

a particular factor was properly weighted. The second category

consisted of variables related to the court process rather than
to the defendant h2 in an ﬁttempt to find influences on seniencing
other than those in the social history of the defendant.

In.ﬁhe first category it was found that the court attached

a greater significance to a defendant's emplovment status than did

17, T
Marital status, occupational status and prior triminal record.

izType of counsel after arvaimgnment, time elavsine between ‘
conviction and sentence, custody status of the defendant at the
time of sentencing, defendant's adnission of narcotics use duri.ig
a court ordercd medical examination, and results of said medicnl
examination,



the orirpinal sentencing guidelines. Thus whilé the court
agreecd with non-nrison recommendations.83'percent of the

tinme, the rate of agreement rose to 86 vercent irhen the
defendant.was fully employed and fell to 76 percent when

he was unemploved, Similarly, while the court agreecd on
prison recommendatiorns” 87 vercentof the time, '{‘:he rate

fell tﬁ 82 percent when the defendént was fully employed

and rose to 92 percent when’he was unemployed. These findings

suggested that the weighting assigned to full employment be

dncreascd both to reflect its undervalued infiuvence in

sentencing outcome and simultaneously to import to employment
a greater relative weight vis a vis unemployment status. Such
a change was incorvorated into the recommendation guidelinéé
in‘SeptCmber, 1970,

£ second background variable which appeared to be

related to sentencing patterns and recidivism was the recency

of the defendaﬁt‘s Easf prior arrest. Hhere'the last prior
arrest had occurred within the previous six months, the court
agreed with”prison reoommenﬁations”9ﬂ percent of the time but
agreed with non-prison recommendations only 46 percent of the
time. In addition, offenders in this catepgory recidivated at a
rate of 53% as compared with the overall rate of recidivism of
'31% for all project serviced defendants. DBoth factors\séggested e

that the item be incorporated into the guidelines.. This also

was done in Sepfember, 1970, ' ‘ ' T
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Turning to those variables reclated to tﬁe court
process itself one Tinds two factors which seem to have had
a disturbingly larse effect on the correlation betwéen
recommendation and sentence. These were the 'tvoe of counsel
and the detentionistdtus of the offenfler on the day of senteneing.
While er finds the court agreeing with non-prison recommendations
at the same rate for both private counsel and Legal Aid Soclety
cases (a voint discussed in‘greater détail below in Section C),
in cases vhere a non-prison recommendation was withheld the
court imposed a orison sentence 94 percent of the time where
the offender was reoresented by Legal Aid, but only 54 percent

of the time where the offender had private counsel. This was

not an across-the-hoard difference for all private counsel and

.Legal Aid cases, but only those I1: which the oflfender was

unable to qualify for a nénwprison recommendation. Thus,
differences in the social backgrounds of the defendants.in the
ﬁwo categories of legai representation would seem to have been
at least partly controlled for.

What then explains this enormous difference? One

. speculative argument, but one which has a basice plausibility to

'
[?

those familiar with the Bronx Criminal Court, is that private

counsel are able to enpage in tactics not readily useable by

Legal Aid.  The most important of these is "judge shopping!. Dy

strategically adjourning cascs away from certain dates to others,
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counsel can insure that sentencing occurs before a lavorable

judge.ug

The zdjicurnment is often obtained by noﬁ»appearance
of the lawyer or his. claim of having a'Conflicting appearance
in another court. Legal Aid, on the other hand; assigns a
pecific lawyer to a specific courtroom to handle all cases
therein. In addition, Legal Aid lawyers have extremely heavy
'casoioads and are thus under substantial pressure to dispose of |
cases., Whatever the reason for the difference, it I1s apparent
that one who is able to hire nr:vato counsel 1is substantially
more‘likely than -one who is not to avoid a nrison sentence
in pre01uelv those cases in-which such a sentence ohJectlvely
seems most probable.

The second significant court variable was whether the
offender was in custody or not on the day of sentencing.
Recommendations for non-prison sentences were accepied by
the court in 90 vercent of the non-custody cases but in
only 68 percent of the custody cases. Similarly, "prison
recommendaticns” weére folloved in 95 percent of
the custody cases, but only 66 percent of the non-custody cases.
Once again the separation invo recomrendation catepories should
have -controlled in the agpregate for differences.in social
history supresting that detention statuﬁ had a strong independent

i '

imluﬁnca o1 ﬁontenc:’ang.

B hed ap em i a m e R N R TR M RERTL S

U37he recent institution in the Pronx Ariminal Court of several all-
purpese parts in which the same judre, assistant district attornevs
Legal hid attorneys are assirned to handle the case {rom start to

finish bas somewhat curtatiled the nraciace of judre shonoing.

hi,. ‘ . . '
llqcv ral Judees have candidly stated in prlvate discusaions that
all thinrs beine couval, they find 1% much more difficult to in-

ecarcerate a defendant who is free on ball or personnl reocosninsng
than onc who is in custody at the time he apnears for “Mnivncrn(.

ana



- (3) Fas judicial reliance on this tyne of
presentence report rosed a danger to the
community?

As seen in. the preceding discussion, the court granted
a non-vrison disposition in 83 vercent of the cases in which it
‘had been recommended by the project. To what extent was this
"reliance" misplaced? lMore specifically, did those releasees

pose a greater danger to the community than other defendants

.

in the Bronx Criminal Court to whom non-prison sentences wvere
: \
granted in the absence of any vresentence report? Research
results indicate that nrojec£~recommended releasees vosed no
undue ad@itiogal risk of recidivism. Their re-arrest rate
during a subsequent six month time-at-ris {“5 was 18 vercent
{19 of 108) compared with a similar rate of 16 vercent (15 of
5) for those offenders receiving non-prison sentences hut for
whom no presentence reports had been preparéd. The result is
hardly Surprising since project cases and no-report cases
vere basically comnarable and were, in this sub-sample, recelving
non-prison sentences at identical rates of 37 percent.,

C Another important but more speculative statistic concerns

.4he hypothetical recidivism rate I Judges had followed all of

s
For rescarch nurnoses recidivism was derined as at least one

rearrest for a Tincernrintable crime {felonv or serious misdencancr)

during a six months time-~at-risk. Il the offender went to orison

Tor the present osznso‘ this period began to run when he was

released; if not, it beman {o run as soon as sentence was pronounced.

Data on TCCOﬂViCthRo was unavailable bhecause of the lee-iag between

rearrest and conviction, and a further lap between conviction and

. the weporting thereofl in official records. Similar limitations also
precluded using a lonprer time-at-rislk. ’
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46 had this in

the project's non-prisecn recommendations.
fact occurred the rate .of release wéuld have rilsen from 37

to U5 percent while at the same time the recidivism rate L
would have remained unchanged at. 18 vercent (24 of 131).

Thus not only does the oroject mephanism seem not to have
resulted in an undue added risk of recidivism but even

greafer reliance could have been nlaced upon.it to release ' ;
additionzl offenders without ar inerease in the danger to | <
sepciety. Turning to cases in which a non;prison recommenda-
tion could not be made, the recidivism rate was U).percent

(GH of 158). Where judges granted non-prison disvositions

in spite of the absence éf such a recomqpndation,fthe recidivism

rateswvas 37 percent,

(I) Where do ve go from here?
Given the existence Qf a presantence report which can
be prepared gulclily and inexpensively, which is generally
accepted by fthe judiciary %o which it is submitted, and which

has not led to any widesnread granting of inapprovriate sentences,

what should be done with 1t? It would seem a bit premature to ‘

e
By nosing this acuestion hynothetically, assumntions have

been introduced which make the conclusions consilderably less

reiiable than if they arose from direct examination of what

did in fact hapnen. In particular, for the nurnoses of the

hypothatical 1t was assumed that vwrison had no effect on '

offenders who were sent there desnite a recommendation by the

project to the contrary. Only under this assumption is it

posaible to comvare the recidivism rates of those who did not

o Lo priscen with those who did.



order such a report.

say tnhat this short-fornm nresentence report should sweep

“aside traditional, long-Torm reports with a psvcho-psychlatric

orientation. TFor one thing, the Vera réport has only been

tested on persons convicted of misdemeanors, although many

of them were originally charged with feloniles and had the

charges reduced by the process of plea bargaining. For

another, it was used on a popuiation which differs sub-

stantially from the population in the same court recelving

a traditional report (see Section B below). The logical
conclusion would seem to be éhat the short-{orm report be

tested, in manj Jurisdictions, in controlled experiments

with traditional probation reporis to determine whether in

fact a few easily verifiable behavioral variables can be

used to make sentencing determinations previously thought

to reguire much more exhaustive and elaborate inguirlies

into the offender's backeround., And in those cases in which they
are deemed to be insufficient,sbort—form revorts can serve as in-
dicators of the need for nmore detailed baclkpround information on the
defendant. Indeed;Aproject—serviced cases which qualifly

for a supervised release, but in which there is an inability

to malke a speciflic sentence recommendation, have resulted

ip a substantial number of Office of Probation investigations

being ordered where the judge did not originally see it to
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B. The ¥Effect of an Outside Arency on
The Senbencinm Process

Td what extent has the ovroject produced changes
in the senténcing process in the Bronx Criminal Court? To
vhat extent are these changes a product of Vera's outside,
independent, non-official status? |
The most obvious effect of the project has been the
~enlargement of the class Qf-défendant receiving presentence
reports. Hore significant than any increase in absolute
nunbers ﬁas been the change in the social characteristics of
deTendants making up this class. Prior to the advent of the
project, the only misdemeanants receiving presentence reports
were for the most part those whom the court wished to consider
for sentences of probation. In sﬁch cases the court asked
the Office of Probation to prepare an 1&S repert. From all
appearances, the judges ordered I&S reports only when they felt
that an offen@er vas especially worthy of leniency. As can be
secen Trom the following fable, 1&S cases were twice as likely
as project or no report cases to have no prior arrests or
no pricr convictions. Tore than half of the T&S cases had no
prior érrest record, and 80 percent ol them had no prior con-
victlons. I&3S cases were alsc much more likely to have been
re@resented by private lawvers than cither project or no-report
. - cases; HS-percent of them had retained their own couﬁsel, while
. the other two proups had retainéd counscl rates of only 20 and

21 percent respectively. TFewer IS cases remained in Jail betwecn

\

)



conviction and sentence., More than 60 pefcent of them were
notﬁx:custody on the day of their sentence, vhile 43 and 39
percent of the other cases were free on ball or personal
recognizance on thelr date of sentencing. And project or wno-
'report cases were twice as likely as I&S cases to have had a

prior arrest within the previous six months.

COMPARISON OF SELECTED VARIAPLES FOR THREE GROUPS OF ORFENDERS

‘ PROJECT J&S NGO REPORT
VARIALLE CLSKEEB CASES CLABLES
ALL ARREST I PRIOR RECORD:
B . - o .92

Percent of .arrests .20 .53 2(

1-2 arrests .27 .34 .23

3-8 arrests ’ .24 .07 21

5 or more arrests . .25 ‘ .07 .29
ALT, CONVICHIONS IN PRIOR RECORD:

Percent no convictions .M? .80 LBo

1-2 convictions 33 .16 .’1

3-4 convictions _ 12 SR L1h

5 or more convictions .13 .03 16
TYPE OF COUNQEL OTHER THAMN AT
ARBATIGHIEENT :

Percent Lesal Aid : .65 o .62

Private aLLornev .20 A5 .24

No data 16 ’ 15 1
CUSTODY STATUS OH DAY OF SENTENCING:

Percent in custody 57 .37 LGL

Not in custody A3 .63 .39
TIME SINHCE LAST PRIOR ARREST:

Less than 6 months .23 .10 .19

6 Months to 1 Year 27 .19 .32
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. , PROJECY - I&S NO REPORT
‘VARIABLE - CASES CAEES CASES
TIME SINCE LAST PRIOR
ARREST (cont'd)
2 to 5 Years 16 ..11 .15
More than 5 Years .08 .07 .07
No pricr arrests . .24 .53 .26
No data . .02 ——— .02

The fact that the project serviced a substantially different
offender éopulatibn with its éresentence reports than did the
Office of Probation was the result of a vractical accommodation
rather than an intentional désign. As exnlained above judges
did not order_the preparation of Yera reports. Instead, they
permitted the project to intervene and investipgate cases which
they had not already ordered the 0ffice of Probation to
investigate. Thus the project necessarily.had to operate on
the residual caseload lelt over afler casier, probation-bound,
IS cases had been skimmed off. _Two consequences followed
from this arrangement. First, élthpugh a Vera report had
been ruled Lo be a lemellv sufficient basis uvon which to order
a sentence of vrobation, the project's reconn ndations for
- probation were followed much 1853 frequently than its other
non-prison recommendations (sce Section ﬂ(?))above. Second,
when the judee did in fact follow ﬁroject recomrendations for
probation, the Office of Probation reported a higher first-year
failure rabe with such cases than with its normal workload.

As a result, after the project's first year it ceased recomnmending
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sentences of probation and beran to develop communityuhased
supervisofy servicdes for those défgndants qdalifying for non-
prison recommendations but thought té require some .measure of
supepvisionl The development of this community referral
Process has been discussed in preater detail above.s

In addition to servicing a new clientele, the Bronx
Sentencing éroject seems to have broughtAa new type of worler
into the court process—--one who is relatively young, non-civil
service, college educated, and perhaps most significant, not
expecting to spend the remainder of his working career in his
present capacity nor one necessarily akin to 1t. There are
some indications that this has led to a significant defendant
orientation as reflected in unpaid overtime alttemots to verify

favorable information, exhaustive attempts to find drug treat-

ment programs for addicted defendants, and other expressions

of an identification with the offender clientele.

The reaction of the court to the presence of the outside
agency 1s hard to measure. Pfeviously, it was stated that onc
explanation for the high correlation between the project's
recommendations and the court's actualsentences might have baen
the feeling on the part of the court that the outside agency
would have to assume resgonsibility-for the consequence of
the court's following its "advice." While the same relationship

of Vadviser'" to "declder' exists with respect to the Office of

Probation and the court, the Office of Probation's recommendations
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are specifically solicited and have been for many years.

The agency is an arm of the court and is financed under

tﬁe court's overall budget. Under such circumstances it

is uniikely'that-the court would see the 0ffice of Pro-
bation as an intermeddler in the sentencing decision process.'
Except in cases of inaccurate or incomplete investigation
being. presented to it, the Cburt would most likely see itselfl
as solely responsible for the sentencing decision.

In a less speculative vein, two interesting court

reactions to the project have been observed, The first finds

the court literally imploring the project to provide 1t with
a non—pfison alteyrnative for a particular offender. The
éecohd finds the court severe1§ castigating an offender who
has not.succeedeﬁ in a communi%ymbased referral with the
incantation "even Vera couldn't do anything with you." Both

reflect an erroneous dmpression by the court that the outside

agency has unlimited direct and indirect resources for straighten-

ing oul. a wayward individual. -

C. 'The Availability of Presentence Revorts to

Detense Counsel and its Effccets on Sentencing
CPatterns

In New York State presentence reports are not made

“available to deflense counsel. The argument most frequently

advanced in support of such a rule is that sources of informa-
tion must be kent confidential or else they will eventually

dry up. In opposition to the rule it is arpgued that presantence



report# often include material prejudlcial to'the defendant
whilch is subjective, incorrect, unsubstantiated, irrelevant
or impossible to evaiuate aﬁd that defense couhsel'bught

to be permitted to controvert or expose such material..

To a significant extent, the project's short-form
presentence revort makes much of the debate on this point mootb.
Since'the information content of the report is limited to
vefijied information with respect to a few behaﬁioral variables,

the problem of overinclusiveness is eliminated. The substantial

‘elimination of hearsay reduces concern over witness credibility

judgments made by the investigator and his ability to evadluate

$tatements with respect to the offenders’' attitudes or other

data. And finally, the short-form report.reduces the phonomenon

of an investipgabtor taking other social agencies' data an

i

(
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relying on it as gospel.

From its inception in July 1968 the Bronx Senteﬁcing
Project has éonsistenély pyovided defense counsel with a copy of
its report to the court. In over 2,000 cases there-has never
been an objection raised apgainst this practice.

The Vera report seems to have had dramatically opposite

effects in cases represented by the Legal Aid Socicty as compared

with those fepresented by private counsel,

Vera Renort

Actual Sentence S 1Lega1 Aid + Private Attorney
Ho. 5 No. 7

Prison 127 .05 . 18 31

Non-prison 67 .35 N1 . A

1917 59



; o No Presentence Revnort
Actunl Sentence Leral Adld Private Attorney
No. - o 1o -3
Prison 118 77 12 .20
. Kon-prison 36 .23 hg .80 .
‘ 1514 : 60

As, can be seen from the preceding table, Legal Aid cases
vith Vera reports recelived nrison sentences at .a rate 12 percentaze

peoints lower than those without revorts. - Private atforney

cases with Vera revorts received pr

1odu

son sentences at a rate
11 percentage points higher than those without reports. Under

one view these can.be dismissed as offsetting effects. Under

ancther . view, hoﬁever, they can be visved as complimentary with

a combined impact of significantly reducinz the wide discrep-

ancies in case outcome based on differences in counsel. In

53

no repert cases Legal fLid sulferct

.

a rate of prison dispositicns
o7 percentage points hipher than did orive attoernevs. In Vera

cases the gap was narroved to a 34 percentage voint.difference.

+

o

Tvo reasons may account for these resuits. First, in
Legal Aid cases, the Vera revort may have provided inldrmation
which would not otherwise have Leen assembled by the overburdened
attorney, Thus the Lemal Adld Lawver was able to use the Vera
report for purposes of advocacv. In fact, among‘project cases
carrying non-prison recommendations, Legai Aid aﬁd_private
attorneys had virtually identical percentanes ol noﬁ—prisén

dispositions (see Table helow).



the effect of raising the overall percentage o

b

The explanation for the higher rate of'brisoq sentences
in private attorney cases receiving a Vera fenbrt may be the
exact converse of the arpument used to explain the'broject'é
results in Legal Aid cases. The Vera report may be a counter-
vailing force to the advocacy of retained counsel. As seen
above, in the absence of Vera reports, private counscl cases

received prison sentences only 20 nercent of the time. Vhen

dnvestigated by the project, similar private counsel cases

received (PIOY "prison recommendations" Y .percent of the fime

(24 of 57, see Tablé*below). Thus the project may.have

tended to male the court more aware of the background of "high

risk” privately represented defendants, and while judres

~imposed prison sentences in only 54 percent of these private

. .

0L

[0

counsel TI0 cases, (constituting one of the lewest rate

correlation beiweon recommendation and sentence), this had

=

g prison dis-
positions in private counsel cases above the 20 vercent level
which vrevailed in the absence of a Vera report towards the

31 percent fisure for all nrivate counsel cases (both FIO and

non-prison recommendations) serviced by the project.
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"Prison Recomrmendation’ (WIO)

Aetual Sentence Lerral Aid N Private LAttornev
: Vo, @ Hor. 4
Prison 102 05 13 5k
Mon-prison 5 05 11 A6
' . 107 2l

Non-Prison Rccommendation

Prison , 1 .19 6 a8

Non-prison 59 81 27 b2
: 13 33

One additional word on the project's differential impact

in Legal Aid and private counsel cases must be added. The-

clientele of each group of lawyers is nolt the same. 1t 1s

A AT Al
O alioitu

often argued that those factors which enable a man

ot

a private lawyver are the same Tactors which malke a non-prison

disposition more likely. In order to assess the significance

of the projeét‘s reducing the pgap in the pefcentage ol cases

going to prison based on type of ccounsel, 1t 1is impértant

to ostimate the extenf of the background differeﬁces in the
offenders scrviced by each typé of counsel. The only uscable measure
available frbm research thus far is tﬁe'diffefénce in the

percentage of cases receiving prison recommendations-—-Legal Ald

5¢ percent {107 ot 180) and nrivate counsel U4 percent (23 of

57). Thus, bascd on the variables which malke up the project's

recommendation procedure, one would anticipate a 15 percentage péint



difference in prison sentences. Viewed in this context the

Vera report has among obther thinms helped significantly to
narrow, but has not eliminated, sentencing disparities

based on differcnces in counsel.
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IV. COMNCLUSIOH

Presently misdemeanant-sentencing.in ﬁost high volumg
metropolitan eriminal courts is accomplised in.an extremely
haphazard manner, This.situation exists because there is a
crucial heed: |

(1) for werified objective social history information
in 4 shorter presentence report than that'of traditional
probation departments; and

(2) to apprise the court of the availability of
community-based supervisory and service providing agencies
an& to effectuéte relerrals td such zgencies in avpropriate cases

The. Bronx Sentencing Preoject was undertaken with this
in mind and has demonstrated many things,., the most important
of whiclh are thatl: '

(1) in addition to an increase in the number of pre-
sentence reports which have been brdered, there has been a
fadical shift in the social characterics of persons who have
received these renorts: |

(2) there has heen significant agreemeﬁt between the
project's recommendations and the court's sentences;

(3) the presence of social history information and the

availability.of communitv-btased alternatives to prison

apparently results in a higher rate of non-orison disrnositions

at the lirst aprearance for sentencing;

(S



(i) any increase in the non-wvrison disposition rate

-does not seem to result in any significant increase in the

rate of recidivism; and

.

(5) two Tactors—-tvne of counsel and custody status on

fhe day of sentencing--had a disturbingly larpe influence on

sentencing patterns, with deflfendants revresented by the Legal

Aid Society and those in custody at the time of sentencing

- receiving prison sentences at a much higher rate than those

represented by private counsel and those not in custody at the

time of sentencing, most other factors being equal.

41t
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