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I, INTRODUCTION

In New York City, as in most American jurisdictions,
pretrial detention of an accused person generally follows
failure of the accused to post bail in the amount or form
stipulated by the arraigning judge. Bail is set in
virtﬁally all non-capital cases, despite the fact that the
New York State Constitution, unlike the constitutions of
the great majority of American statesl, dees not grant an
absolute right to bai1,2 and the New York Code of Criminal
Procedure malkes bail discretionary where the charge 1s
classified as & felony.3

In setting bail the judge is setting the conditions
for pretrial release and implicitly sanctioning such
release. Under these circumstances there has been no
specific finding as to the desirability of detention and,
in any particular case, it is likely as not to be
unnecessary. Not surprisingly, the freguency with which
the indigent are detained before trial has, in recent
years, come under increasing criticism. The response
has been a concerted effort by judges, court administrators,
and public officials to develop an approach to ball setting

that will eliminate detention of persons who could safely

be released.



A first step in this direction was taken in 1961 with
the launching of a pilot program known as the Manhattan
Bail Project in the New York City Criminal Court. The
program was organized by the Vera Institute of Justice,
(formerly Vera Foundation) in cooperation with the New York
University School of Law, It worked like this: defendants
were interviewed before arraignment and asked to give
information about their ties to the community - thelr
families, jobs and residences. Answers were verified
by telephone and when the deflendant appeared to have
local ties, & recommendation for release on recognizance
(r.o.r.) was presented to the court. The Project demonstirated
that a report to the court based on verified information
improved the defendant's chances of release without bail.s
It showed also, that persons with ties to the community
would return to court, whether or not they had been
required to post bond.

Success of the Manhattan Bail Project led reformers
and administrators to expect that prearralgnment
investigatiéns would offset inequities inherent in the
bail system{ In New York City; an appropriation of
$181,600 waé made to the Office of Probation in 1964 so
that prearraignment interviews could become part of the
arraignment process in all criminal courts of the City.
Similar pub;ic appropriations and private grants were

made during subsequent years in close -to one hundred
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other jurisdictions, in over half the states, and legislation

authorizing and encoﬁraging release without bail was passed
by Congress for the Federal system,B and by thirtéen state
1egislatures.9 Nonetheless, subsequent experience in New
York City and other urban jurisdictions has indicated that
concerted attack on the bail'system requires more than a
program of prearraignment investigations.lo It now appears
that in addition to a "bail project” an effective ball
reform program for an urban area will probably have to
include the following features:

1) A procedure for verifying information which was
not verified prior to arralignment.

2) An automatic bail review with provision for
subsequent reviews upon apﬁlication, as new facts become
available.

3) A plan for finding residences, jobs ané/or
community supervision for accused persons without community
ties who are being detained pending hearings on first
offenses or minor charges.

Also, a plan for developing forms of conditional
release for material witnesses whose testimory cannot be
satisfactorily perpetuated by deposition,

4) A system of direct outside telephone communication
and liberal visiting rules within detention facilities to

help accused persons who have not been released to raise

bail or prepare their cases for trial.



The failure of the bail project to eliminate
unnecessary detentlion in cities such as New York may be
attributed largely to the high volume of cases, the accent
on speed, and the insufficiency of manpower and physical
resources which characterize arraignments in urban courts.11
As might be expected the preparation of r.o.r. reports
suffers under these circumstances as much as every other
arraignment process, and even when well prepared, r.o.r.
reports are apt to be slighted by the court 1In the rush te
dispose of cases.

In view of the unsuitability of the arraignment
hearing as a final forum for bail dispositions, the Vera
Institute of Justice (hereafter referred to as the Vera
Institute) set up the Manhattan Bail Reevaluation Project
in June 1966, with a grant of $116,000 from the Office of
Economic Opportunity (0.E.0.). This report is based on
the findings of that project, conducted in the New York
City Criminal Court and the New York State Supreme Court,

12
in New York County, between July 1966 and September 1967.

II. Bail Review
A. 'THE MANHATTAN BAIL REEVALUATION PROJECT:
BACKGROUND AND FINDIKNGS
In approximately H4% of the felony and serious
misdemeanor cases in which bail is set at arraignment in

New York County, the Jjudge has the benefit of an attempted



" investigation by the R.O0.R., Division of the Office of
Probation with regard to the residence of the defendant,
his family 1ife, and his employment.13 In about 28% of
these cases {or 12% of the total) he recelives a verified
recommendation from the R.OC.R. Division based on the pre-
arraignment interview;lu in the 88% of the cases in which
no interview has been conducted or no recommendation
prepared, he may or may not personally seek information
from the accused about his community ties. On the basis
of facts known to him he then sets bail.

As in most jurisdictions, the initial ball determination
in New York City is subject to a number of forms of reviev, =
a1l of which were available prior to the introduction of the
Manhattan Bail Reevaluation Project in June 1966. An
attorney with new information about the family life or finances
of the accused can petition the arraigning judge to reconslder
the bail or can file a motion for review in the higher court.

In addition, prior to May 1967 the bail would be
reexamined even without application by counsel at an
automatic review hearing held in the lower court within
two days after arraignment. This review procedure was set
up by the Administrative Judge of the Criminal Court in
September 1962. It was established in rigponse to record

overcrowding in the detentlon facilities and initially

appeared to serve as an effective check against prohibitive
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bails. Unlike similar review procedures set up in other
: 17
jurisdictions in response to crisis situations it was not

disceontinued when the jail population returned to somevhat
18
more acceptable levels the following year. Nonetheless,

the review rapidly lost effectiveness, Within months after
its inception, cases were barely being considered. Bail
conditions were changed in about 15% of thé cases reviewved,
but generally reductions were nominal and failed to affect
detention status. The following - typlcal - scene vas
reported in the Spring of 1963:

Prisoners were brought out from the pens in rapid
succession as their names were called. The bridgeman 9
handed the papers to the Judge, who looked at them quickly,
made the judgment (in all cases yesterday this consisted of
"no change") and the prisoner was led away. In several
instances the bridgeman handed the papers to the Judge (afTter
reading the charge and bail) with the suggestive and rather
precluding question "no change?" Many of the prisoners did
not even come to a complete halt in front of the bench, having
been "reevaluated® in the time 1t took them to walk the fifteen
feet from the pen door to the position in front of the bench...
(In one case) a prisoner was delayed somewhat in being removed
from the downstairs pen after his case had been called. %he
handing of his papers from bridgeman to judge and back to
bridgeman went on under the above-mentioned momentum and he
was adjudged '"no change" before he had taken more than a few
steps in court. He made what could only be termed a technical
appearance...20

Severél reasons must be cited for failure of the review
to operate effectively: In the first place, 1t took place
without introduction of new information about the persons
detained. Secondly, and of equal importance, defendants
vere not represented at the hearing by counsel - whether

they had retained private attorneys or were represented by



the Legal Aid Soclety. Lawyers vere barred from the
proceedings because of 1its setting; when the review
calendar was heavy, hearings for adult males (the largest
group of defendants) were held within the confines of the
Manhattan House of Detention -~ a high-security - and
overcrowded -- institution whose cell areas are, under-—
standably, off-limits to the public. A third and final
factor was the unwillingness of lower court.judges to
reconsider bail determinations made by Judges of concurrent
jurisdiction. Many judges, though assigned to review
hearings, refused to consider cases -- either because they
doubted the legitimacy of non-appellate review or believed
it involved mere "second guessing" and a departure from
professional cburtesy.

The procedure whose format and inadeqguacies have
been described was the starting point'for the Vera Institute-
0.E.O0. effort to develop an effective bail review program.
During the experimental period fo the Manhattan Bail Re-
evaluation Project (June 1966 - August 1967) a number of newv
features were superimposed on procedures then in effect.
The following steps were introduced:

1) After the setting of ball, detained persons were
reinterviewed for new information and references. 2) Where
possible, reports on reliability for release were-presented
within several days of the arraignment to the judge who set

"

bail or another judge of concurrent jurisdiction, 3) Vhere



recommendations were presented and bail conditlions were not
modified so as to allow pretriél release, applications for
reduction of bail or parocole were presented to a judge of a
higher court.

The Project worked 1like this:

Case papers were screened by a Vera staff member,

Unless a defendant was excluded from the Project on the
basis of his record or charge21 an attempt was made to
interview him in detention. During the course of the
project, 3,811 persons were interviewed,

The 3,811 interviews resulted in the iddentification
of 1,551 persons -- or more than 50% of the total interviewed --
whose responses indicated adequate ties to the community to
make them good risks for pretrial release.

Of these, 650 were released on ball before verification
was completed and 231 posted bail, pleaded guilty, or were
discharged before recommendations wvere presented in court,

The remaining 1,070 persons were recommended for release. on
recognizance at bail review hearings.

Recommendations for release were generally made first
in the lowef court -~ in this case the New York City Criminal
Court. The presentation was made at the regularly scheduled
bail-review hearing, described above, or on special application
by a Vera staff member. When a recommended defendant was not
released as a result of this hearing, a second application was

made in the New York State Supreme Court., Applications were



oral, and were heard without prior notice to the prosecubor
or the court. Applications were made directly to the Supremnc
Court when the defendant was already in the jurisdiction of
the Supreme Court, i.e., while awaiting grand jury action or
after indictment in a felony case, or when immediate release
was of particular urgency and certain project conditions
had been met.22

Nine hundred and eighty-six recommendations for
release on recognizance were made in the lower court. These
recommendations resulted in the release of 266 persons --
on their own recognizance, in the custody of a responsible
person or organization, or on low or nominal bail -- an
acceptance rate of approximately 27%.

Eight hundred and four recommendations were presented
in the higher court, either on initial review or after a
review hearing in Criminal Court. The 804 presentations
resulted in a release of 387 persons - or 418% of those

23

recommended.

i) total of 653 persons were released Dby either court -

61% of the 1,070 persons recommended. More than 70% (h6h)

of the released persons were charged with felonies.,

The Impact of Review on the Detention Population

Although only three to five persons were reieased each

day as a result of Vera's intervention in the review process,
Y

-
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the project nonetheless had a discernable impact on.the
number of persons detained during the experimental peried.
This can be understood when it is realized that a felony
defendant who cannot postubail spends approximately fifty-
three days in detention.2 If he is released at bail review
two days after arraignment he will haﬁe been spared fifty-one
days in jail and the Department of Correction records will
show a savings of fifty-one prisoner days.

An analys;s of population changes in the Manhattan
. House of Petention for Men and the Brooklyn House of Detention
for lMen shows a dramatic drop in prisoner days during the
duration of the project.25 The analysis focuses on persons
in each institution awaiting trial in the Supreme Court of
New York County during the fourteen months between July 1, 1066
and August 30, 1967. The decrease in population in this
group averaged seventy-three prisoners per day, or 31,171
prisoner days over the course of fourteen months. (This
‘ figure does not include reductions in population among
misdemeanor defendants or females; both groups were included
in the Project but have been omitted from this analysis Tor
the sake of simplicity.)

The estimated reduction in prisoner days during the
course of the project is arrive@ at by comparing the percentage
of defendants awaiting trial who remained in detention prior
to June 1966 with the percentage who were detained during the

”

Project period.
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Figure I. (p. 12) shows the percentage of
defendants awaiting trial who were detained each
month, before and during the Project period. Table 1
(p. 12) shows the averages of twelve month periods.

The figures show that in the five years
prior to the Vera program between thirty-five and
forty percent of all persons avaiting trial wvere
getained. During the fourteen months of the Bail
Reevaluation Project, the percentage was 33.4%, or
a difference of 5.3%. The fact that the percentage
remalned at a lower level during the three months
following the project may be attributable to the fact
that detained persons remain in jail for two to three
months awailting trial.

The 5.3% reduction in the ratio of the number
of persong awalting trial to the number of persons in
detention must be applied to The avereaze jail nonulaticon.
for the same period -- 1,383. Hultiplying 5.3% times
1,383, we ffnd a reduction of seventy-three defendants

i

per day.



Figure T~ The Percentage Of Defendants Awaiting Trial
' " Who Are Detaincd- New York County Supreme Court.
January 1962 - November 1867
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Table I - The Percentage of Defendants Awaiting
Trial WVho Arve Detained
January 1962 ~ November 1967

January ~ June 1962 (six months) 38.7%

July '62 - June '63 (12 months) 40.2%
July '63 - June '64 ' " o 35.3%
July '64 ~ June "65 " " ' 39.6%
'‘July '65 - June '66 " " 39.6%
Five year average 38.7%
Vera Program - ]
July '66 - June ‘67 " " ‘ 33.7%
July & August '67 (two months) 32.3%
' 14 month average 33.4%

After Vera Preogran
Sept. '67 - November '67 (three months) 31.4%
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It is Important to note that the decrease in
population which took place among the target population
in Manhattfan was not part of a general city-wide decreasc.
In Kings and Queens Counties the detained population
remained at a high level during the Project year and in
the Bronx the population rose sharply; in Richmond the
population remained the same, despite a decreasing rate
of felony arrests in that borough,

« Reduction of prisoner days was, of course, the
main objective of the Project. While no attempt has been
made to evaluate the intangible benefits of this reduction,
the resultant dollar savings should be noted. In New York
City, the Department of Correction estimates the cost of
keeping a prisoncr in detention at $12.50 per day.26 Thus,
by réducing the felony defendant population by seventy-
three prisoners per day, the bail review program in Manhattan
saved the City the cost ol 31,171 prisoner-gays - Or morec
than $389,637 ovef a Tourteen-month period. ! During the
same period the Vera Institute spent less than $116,000 to
run the project.

The reduction in the New York County detention
population during the projiect year corroborates a fact
that seems clear from starlf experience - that those who wefe

released from jail as a direct result of Vera bail applications

would not otherwise have obtained release, elther through

"



posting bail or througﬁ release on recognizance subseguent
to arraignment. Since we can safely assume that virtually
all of the 653 persons released through Project efforts
would ordinarily have been detained before trial, 1t is
startling to note that among the released defendants whose
cases were completed asAof January 1, 1968 only a small
percentage recelived prison sentences.

Four hundred and seventy six of the preoject cases
vere compzetéd as of January 1, 1968, Of these, 10%
resulted in acquittai and another 41% in dismissals; the
remaining 49% ended in convictions., Of the persons found
guilty, U0% were sentenced to prison while 527 received
suspended sentences or probatlong 8% of those found gullty
were given the alternative of fine or jatl. Thus, of U76
persons whose dispositions vere known as of November 17, 19€7,
51% were not convicted and only 20% of the total, were
sentenced to prison.

The 476 completed cases represent 73% of the total
number of persons released in the course of the project.
Twenty-two p@rcent of the cases are still in process and in
the remaining 5% defendants have failed to appear and
dispositicnsrarc cdelayed.

In calculating the "jump rate" for a pretrial releasé
program the formula has generally been the number of persons
who have missed their last scheduled appearance divided by

the total number of persons released during the course of the

14,



project. Calculated in thls manner, the Jjump-rate, as

o

noted above, is 5% - a percentaege higher than that

encountered in either the Kanhagtan Bail Project or most
other prearraignment projects.2 In evaluating the
significance of this figure in terms of policy; l.e.,
should we parole fewer persons or should we change

other court procedures, it is useful to remember that
each defendant is freguentliy called upon to make many
appearances before his case is completed - often because
the complaining witness is not present or the prosecutor
is not ready when the case is called, As of January lst,
a total of 2,41l appearances had been scheduled for
persons released in the review program - an average of
3.7 eppearances per person. Only 3% of the defendants
failed to appear on their injitial appearance date and
only 2.9% of the scheduled zppearances vere missed, It
is also useful to remember that of the 957 of the released
persons who did return to trial, 51% were ultimately
cleared of charges. The implication of these facts may
be that a higher jump rate indicates the need for
speedier trials, rather than tightening-up of pretrial

29
release reguirements,



IT. AW EFFDCTIVE BAIL RIVIEW PROGRAN

In successfully reducing the number of lew York County
felony defendaﬁts detained before triazl, the lanhattan Bail
Recvaluation Project demonstrated the uselulness of a sys-
tematic bail review program. HMany of the procedures which
evolved in the course of the project can probably be adapted
with similar success in other jurisdictioné.

A precondition of an effective review program is the pre-
paration of some kind of fact sheet on each of the defendants
vhose bail is in guestion. In jurisdilctions without existing
pretrisl relezsc programs, an attemnt should be made to
collect information from each person who indicates that
he will be unable to post the bail amount set. VWhere
prearraignment interviews have alresdy been conducted, the
focus will be on completing verifications and returning to

intervievwees who verc passed over or inadequately interviewcd

first time around. In those jurisdictions with pretrisl ro-
lease vrograms wrere the judiciary hes hecome accustomed To

releasing without baill at arralgrment, it may even be possible

to use the post-arraignment period for the major verification
i

erfort. Unverified reports could be submitted at arralgnment

yith detailed investigations and verifications limited to

those persons who are, in fact, bound over and detained pending

16,



their next appearance.ae A shift of this sort would mean
that the efforts of the interview staffl were more efficiently
utilized; the time-consuming task of verifying interviews
would be undertaken only after it became clear that charges
vwould not be dismissed and that parole or release on low
bail would not be granted on the basis of known facts.3l

Once the investipatory ground vork has been completed,
the bail conditions of all detained perscns should be reviewed
'gg the judgelwbo sct bail originally or another judge of the
same court. This review should not depend on application
or mobtion; the policy of reducing unnecessary detention
demands that detention be challenged systematically, and
where a new hearing is conditioned upon application by the
accused, it is likely that review will be rare.

Failure of detained persons to initiate reviews on
their own behall can be explained by the fact that post-
arraignment representation is inadeguate in most jurisdictions
- either because of court delays in appointing counsel or
because appointed counsel have ncither sufficient staff{ nor
resources to devote time to a case before the preliminary
hearing or trial. Hence, it is not surprising that in the
Southern District of California, not a single prisoner took
advantapge of the review-upon-application provision of the
Federsl Bail Reform Act in the first nine months that the
Act was in effeet. 2 And, similarly, in the District of
Columbia, while the detention population rose alarmingly,

g.33

the provision was larpely irnore



The review provisions of the Federal Bail Reform Act
were supplemented in both of these Federal Jurlsdictions
by court rules and decision in order to assure Or at least
encourage more systematic 1”ewlew.3i§ The inadequacy of
the review "upon application” provision also appears to have
been recognized by the drafters of the newly-enacted Iowa
bail law, modeled in all other respects on the Federal
Bail Reform Act.
The Iowa law provides that a defendant who remains
in custody twenty-four hours after bail or other conditions
of release have been imposéd
ishall be brought forthwith before the magistrate...
and informed of (bis) right to have said con-
ditions revicwed. Il the defendant indicates
he desires such a review and is indipent and unable
to retain legal counscl, the mapistrate shall
appoint an attorney to represent the defendant for
the purpese of the review."35
It has been suggested that the initial review be con-
ducted by the judge whe set bail originally or another judgpe
of the same jurisdiction; this priority reflects a Judgnent
that it might be unnccessarily cumbersome to transfer ail
detention cases from the court having jurisdiction over them
to a higher court, and also, that doing so might divert the
higher court from the kind of urgent determinations for which
it should be reserved.
The Federal Bail Reform 4ct and some of the proposed
and enacted state bail reform acts modeled on it36 anpcar
to reflect these considerations but impose the Turther

requirement that an application for review (or the automatic

18.



revicu, in the case of Iows) be heard first by the officer
who set the original bail and only if he is not aveailable
by another bail.officer or magistrate.

Given the size of the arralgnment caselbad, and the
complexity of the scheduling in the urban lower courts,
many administrators will find it impossible to set up an
aufomatic bail review which gpives review priority to the
judge who initially set bail. This means that under the
procedure recommended, it will be a routine matter for
judpges to review determinations made by their colleagfues.

In some jurisdictions -- including New York City,
as noted above -- non-appcllate review is frowned upon
by judges as "second-puessine"” and a departure from pro-

fessional courtesy. In these communities, attorneys who

make more than one bail application at the same court level

are criticized for judge shopping.
Thus, clarification of the legal basis for review of
this sort is appropriate, and judicial attention should be

called.to the New York case of People ex. rel. lManceri v,

Doherty.37 The court here describes a ball determination
as an "ambulatory-interlocutory order", that is, an order
which remains open and subject to change until it becomes
mooted by the final disposition of the case.39 The court

explains that

19,



while judges of concurrent jurisdiction cannot overrule
gach other , it is wholly within their judicial power
and duty to make new orders in ambulatoryv-interlocutory
situations where new matter is presented to them in the
regular course of their judicial duties....

Like an alimony order, the bail determinations can te
raised or lowered on a showing of new facts.
When a defendant remains in detention after ball is set,

at least one new Tact ean always be considered by = revieving
judpe ~- the fact that the accused was unable to post ball in e

s

the amount and forrm originally reguired. Althoush most courts

L3

have conciuded thal bail need not be keyed to the defendant’s

3¢
rinancial ability in order not to pe “excessive', bail should

not be set beyorsd . the minimum amount necesszry to assure
4o
appearance in court. Logic suggests that ability to pay

. . o by
should be a factor in assessing this minimumn.

Orice it has been decided that bail conditions will b

-

systematically reviewed within the lower court and the lower

-

nsiructed as to the legality and

3

(=

court judges have besn

jus

approopriatensss of this procedure, a format for the review

hearing should be established. Unless the conditions for
effective review arc institutionalized, the procedure designed

as a check on the initial basl decision is likely to turn-into
a repeat of the initial hurricd and perfunctory hearing. This,
of course, is what happened in Hew Yorlk City where form was

3
he
dictated largcly by security considerations.
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Time and. Place

The scheduling of ball review should rellect policy

favoring broadened access to nev inTormation about delendants
through r.o.r. reports, applications by counsel, and statements

by family members, as well as improved conditions for deliber-

ation by judges, prosecutors, and defenders.

Thus, the review should be held at a regularly scheduled

hour (for the convenience of famlly members and counsel) and

should take place in a session exclu81velv devoted to ball re-

evaluation (to avoid distractions of regular court business).

And, although a detained person should be able to initiazte

3.

review of his own bail conditions immed Gistely efter arrain nment,

the aviomatic review hearing should be scheduled at least tveniy -

four hours afier the initisl avpearance o allow the investi

stalff time to complete necessSary interviews and verificabtions.

The review schecule used in New York City prior to Yay 1867
seems satisfasctory: balls are reviewed on the second day after
arraignment or, il arraigniee ent falls on a Thursday or Friday,
the first week day after the initial bail setting. Yeeliend
scheduling should be avoided to increase the 1ilklihcod that
private counsel will attend the hearing.

Notice

catory

P
—r
-
-

-

v

To allow investipatory staff and defensze counsel to prepare

for the hearing, a daily calendar should be prepared with the

nawmes of all persons who are elipgible for reviewv. The cazcnmar

should be P"seﬁ o1 & 11ﬁt preopared within the detention facility

of a11 bﬁsl hle persons arrvalisned 1ovt"—e st hours carlier

and still in detention. Copies - should be made available

before the hearine to the prosecutor, the defender ornz AN QL!O“

and Lo other intercsted anencics.

5
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Participation of Defendants

To avoid imposing additional supcrvisory burdens on the
Correctlon Department and to save courtiroom SpDace, New York

City has been experimenting since May 1967 with a ball review

kh

procedure held without the court appearance of defendants.
Reviews are conducted on the basis of court papers and appli-
cations of counsel during pauses in sessions of trials and
hearings.

Generally speaking, the presence of defendants at their //
own bail review hearings would seem to be desirable. A
gefendant may be able to bring special facts to the attention
of the couri, and, perhaps, create a favorable impression in
response to direct examination. On t£he other hand, the
defendant's appecarance has often seemed to work ageinst him
at review hearings. His status as an indigenc angd a Getzined
persons is apparent. He is usually unkempt and invarisbly has
been without & chanpe of clothes since his arrest. It has been
an observable fact in New York County that applications Tor
bail recduction made by attorneys and Vera staly members in
Supreme Court, cutside of the presence of defendantis, have
been tre%ted with greater respect by judgeé and district
attorneys than oral applications made directly'by defendanvs
at ball review hearings in the Criminal Court.u5

The success of the iManhattan Bail Reevaluation Project
applications in the Suprems Court has been described ezrlier.
(Forty-eighti percent of all applicdtions resulted in rclease

of the accused.) Defendants were never present when these



applications were made, but the hearings took place under
conditions in which the district attorney and the judge coculd
concentrate full attention on individual cases. It séems
reasonable to assuie that with strict attention paid to the
format of the hearings, a similar atmosphere could be
recreated in the lower court - even under circumstances in
which all detention cases were being reviewed. The advantage
of such a procedure would be the relative ease with which

it could be administered and the avoidance of need for a
larpe court room eguipped with detentlon pens.

Aothor-izetion

Authorization for the kind of review described above
should be included in bail reform legislation. In addition,
court rulcs should be drafted which clarify procedural details.
By formalizing rules about where and when hearings will be
held and who may or must participate in them, some assurance
is given -that the review will survive as a viable procedure.
Review provisions of ball review legislation proposéd.for
New York State and a set of bail review rules pronocsed for the

Citcy are attached as Appendix I and Appendix 1I,

3

Under the provisions of the Proposed Bail Reform Leglislation
{Avpendix I ) two stages of review are contemplated: the initial

bail reevaluation and an appcllate stacge. The right to petition

for writ of habesas corpus is also prescrved., A central feature
of the review preccedure is the reguirement - similar to th=t

found in the Pederzl Bail RWeforin Act - that a court which sustains

‘bail conditions leading to detention set forth in writing  the

reasons for continuine these conditions. Althourh it way be
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difficult to administer this reéuirement wvhere bail review 1is
avtomatic and the review calendar heavy, the importance of
individualizing review and establishing-a basis for appeal
warrants introduction of the requirement.

Under the proposed legislation the initial review can
be by a Supreme Court justice. as well as by & judge of the
bail setting court, and upon 2 showing of new facts, an
application for review can also be made to the Suprene Court
following a prior Criminal Court review. As a practical mattler, re-
applications to Supreme Court justices, rather than actusal
appeal, will probably be the most effcctive means of
securing second-stage review for the mejority of detained
persons. In New Yorit City, at lezst, an opportunity for review
in a superior court appears to be an essential part of an
effective bail review program. (As noted earlier, close o
609 of the perscns released through the Manhattan Ball Feevzluation
Project were released following rejection of their anplicalions
in Criminal Court and a second hearing in Suprene Court.)

The bail conditions of all detained persons will be ro-
viewed et 1e%st ornice by a judge of the bail selting court,
but whether an individual's bail is reviewed a second tire in
the Suﬁerior court or zppealed to a court having appellate

jurisdiction will have to depenc on a showing of ncw Tacts or



a strong argunent based on community ties. Thus, it is
important that the pretrial release agency or defender
organization deyelop a svstem for screening detention cases
so that those which should be reexamined in the hipher court

are not simply dropped after the lower court review.

IT a single attorney is assigned by the delfender organ-

el )

v

ization to represent all unreprcsented cdetainees at the initial
heering, it should be his duly to initiste the higher court
review althouphh not necesssrily to become involved in following
through in each case. He could forward papers to the prevrial

-

release agency -- if it has standing in the higher court --

or if it does not, to the probation arency that services the
5jfﬂer court,

Greater efficiency micht be achieved through creation of
a single agéncy responsible for assisting on the pretrial re-
lease decision from before erraignment until trial. The agerncy
would cnnﬁuét the prearrveipnment interview and the Turther
investiga Lnon for review purposes: 1t would present recomuend-
ations at arraignment ané at the initial review and would see
to it that recommended defendants still in detention wvere re-

considered by a judze of the higher court. The agency vould

also be respons ible for remindins released defendants aboul
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scheduled court appearances and seeing to it that persong who
miss an appearance are assisted in getting back to court.

Bail determinations made in the superior.court should be
regarded as "ambulatory and interlocutory", and subject to
further review by the same judge or a judge of the same jJuris-
diction as new facts become available. And, because most
detained defendanis are indigent and represented by public
defenders, counsel serving without fee, or private attorneys
with 1imited resources, bail anplications should ke made re-
turnable in the superior court as simply and inexpensively as
possible. ForAexampie, in all counties of Wew York City exceprt
Manhattan, applications for reduction of bail must be based on
written pepers and precesdsed by a notice of motion filed five
or eight devs (if by mail) before the hearing. In Hew York
County., on the other hand, attorneys may file 2 simple Torm
requesting cowrl papers and, within a few hours seek reduction

|
through oral negotiations and argument.7 By allowing attorneys
to avoid the?delays; effort and expense invelved in regular
motion practgce, the lanhattan procedure conforms with the

recommended policy of encouraging routine reviews in the higher

court.
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Role of Appointed Counsel in an Effective Ball Revicw Frorihn

Even witl procedures that tale account of the limited resources

S

available to counsel for the poor (such as prearraisnment investi-

H.

gations, automatic lower court review, and simplified applications
in the superior court), the success of the ball review progran
will largely depend on the guality of defense advocacy.
It will, of course, be necessary to appoint counsel
to represent the indigent at the review hearin?Su both because
!

"substantial rights"™ are affected at this stage and because
the hearing is unlkely to have its desired impact without
represcntation of the indigent accused. In addition, it mzy be
necessary for courts to set oul minimun standards Tor revpresent
ation on the bail oguestion. It appears that despite traditional
canons about the undivided loyalty owed by attorney to client.
disapreement exists about the precise nature of the defender's
duty on the issue of pretrial release.

For example, some appointed attorneys have declined to arfue

for release without bail - atiarraignment or on review - for

]
reasons such as Lhe following:g 1) the judpge will reject the
argument and question their credibility on subsequent matiers;
2) the judge will reject the argument and will be harsher in
subsequent, more deserving cCases; 3) the defendant is apt to
flee or pct in further difficulties if.releascd and thus complicatc
his own defense; U4) the delendant will fare better at sentencing

50

if he has served tive in cdetention prior to trial or, 5) as
e B 3

Vofficers of the court" attorncys have a duby to restrict
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release recommendations to defendants whom they “in roed Taith®
would want to see out on ‘the street.
The theory that defense counsel should act as Y"offlicers of
the court" at the bail hearing appears to have been accepted
r -
by some supporters of the Federal Bail Reform Act. 2% This
interpretation of counsel's oblipation is based on the view that
"the release hearing, unlike a trial, is desipgned to see
that the processes ol the court are not thuarted and that
all parties share responsiblity for enabling the defendant
to be releascd with assurance that he will return." 52
Under this interpretation, the deferise attorney 1is a2 Tact

finder, rather than adversary. However, even under this inter.

LN

pretation, his duty to the court is limited to assist
| o]
23

developing release conditions that will assure the accused's

ng o in

b

L

court appearance; it

.
o

only insofzar as these conditicns cause
some inconvenience to the accused that the lawyer's duty as an
ricer of the court” tales precedence over his loyalty to his
client. Counsel's duty to tho court doecs not offsct his duty
54

to attempt to prevent pretrial detention. Even assuming a non-
adversary ball hearing, counsel's obligaticon, if he believes
his client cannot safely be released on recognizance, is
to seek reasonable bail conditions or non-financial conditions
that provide necessary supervision.

Whether the adversary role of the lawyer should be diluted
to even this extent is questionable. The defendant has much

at stake at the boil setis

3

[

o ostare and little redress if bail
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is set beyond his means. WYithout zealous advocacy, procedurel
innovation appears to be largely ineffective at protecting the
accused's and thphe community‘s interest in pretrial freedom.
A fact-finding role must be filed at the bail hearing, but wherever
possible, but it should be filled by an r.o.r. oOr prohation
officer leaving the lawyer free to do battle - as unobjectively
as necessary.

Despite his ¢lose association with the court, the Legal
Aid attorney - or public defencer - has precisely the same
obligation to his clients as any other attorney - appocinted or

55
retained. onetheles

., familiarity with ccurtroom routines
and pressures may somebimes obscure this responsibility
Thus it may be helpful for the court to charge assirned attorneys
with specific responsibilities with regard to review of the
56
deiention decision.

At a minimum, the lawyer assigned to revreseni persons at
the automatic bail review hearings should alert the court to
any eguity that might be relevant to bail reduction or super-
vised releasc. He should, for example, point out whatever tiles
the defendant has to the community- or even to a neighboring
community and he should mention such factors as age or i1llness:
the armount of time the defendant will be held until his next
eourt appecarance; the fact that his record is clear - or has

been clear in recent years; or the fact that the defendant

supports or takes care of a family.
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Where the services of the defender orgenization are fraguented,
and the defendant is represented by a different attorney at each
stage of the proceedings, it may seem impractical to expecth one
lawyer to collect information for all cases on the review calendar.
A solution may lie in the preparation of a check-off sheet to be
filled in by the arraignment attorney. A form of this sortlwould
allow the lawyer who has actually met and talked with the accused
to summarize the factg relevant to bail review vhile the defendant
is still in his presencc. A proposed draft of such a form is
attached to this report as Appendix IIT.

A lawyer reprcsenting a single client at the baill review

&5

hearine should attempt to gather facts about the community ti

[

iy

of the defendant and should be preparcd to offer a plan ror
conditional reliel in the event that the court is unwilling to
release the defendant withoubt bail.

Finally, appointed counsel should be responsihle for calendaring
cases Tor review ynen new facts come to lipht about a defendant

subseguent to the automatic review, and, in addition, for initiszting

higher court review or appeal where such is warranted.
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EDTHG VR““??“L RELTFASE

1. "The "poor-risk"” defendant

"A nineteen year old youth from a southern state takes &
job on a farm on Lon~ Island, Mew York. ithin a few wecks he
leaves this emplovment to shine shoes in the Port futhority
Bus ‘Terminal in New York City and, within a few more weeks

he is in the Brooklyn House of Detention. A& pair of shoes has

beern Tound in his possession and he is charged with receiving
stolen property. Bail is set at $50 - a nominal amount - hLut

he hazs no funds and knows no one in the City.
Althoush the charge is & misdemeanor and a first offense

-

the boy is not released on his own recognlzance. Ee has beon

intcrvievicd by the Office of Probaticn, but has not been recommend ted

|

for pretrial parole because he has no ties to the corrmunivy.

In Hew Yorik City, as in most jurisdictions with ball
proieccts, only a small percentane of the persons interviewoed
by pretrial release agencics actually receive positive
rgcommendations. Iri Philadelphia the figure has been glven as
18%; in the District of Columbia, __%: in San Francisco, 318
in Cleveland, 29%; in Massau County, Hew York, 39ﬁ?7and in
Manhztten, 30% (10% in misdemeanor cases, 28% in hicher misce-
meanor and felony cases).58 Some of the ﬂOH“@CDMWCWHuﬁ inter-
viewees are turned down because thelir interviews cannot be
verified or because & record cof nrcv}ous convictions offsets
community tics in an evaluation of reliability. 0Often, howvever,

“

a totzl abscence of local ties irmediately disqual

,_l

Tiecdg the

cdefendant.
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Bail projecets modeled on the Manhattan Pail Project utilize
a point system to measure likelihood of reappearance in court.
The defendant is evaluated on the basis of five factors - lenrth
of residence in the jurisdiction, length of time at present
employment, source of supnort, ties to family in the area in
terms of freguency of contact, and prior conviction record. lach
of these factors is assirned a point value and oniy by having sufl=
ficlient points can the accused gualify Tor a release recommendation.
The point scsle wes based upcon the findings of the
Manhatban Bail Proiect (1961-19€h) durines its first year of
operation. An analysis of the characteristics of recomwendied
relezsed dofendants vho returned to court and those who failed
to do so indicated that certain characteristics couid form the
pasis for predictions as to reliability to appear: these
characteristics were assipned welghted point values. Intro-
duction ol objective criteria in the Manhattan Pail Project
allowed noﬁnprofessjonal stalf to make more rapid and more
accurate predictions. And, by eliminating the influence of
impressions created by the defendant's poverty, his physical
appearance; his record or even the charges apainst him, 1t led
50

pel

to a higher rate of recommendatlons.
On the other hand, the point scale was not adeguate to

the task of distinruishing among defendants having no community

roots. It seemad likely that some among this groupn could be

trusted to return - dispite the fact” that local ties did not

bind them to the jurisdiction. Conseauently,. in the Fenhatian

Dajl Reevsluation Project &n attempt was rede to explore
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conditions under which persons without local ties could be

released without bail. This aspect of the experiment was

limited to Pirst offenders and persons charpged with minor crimes.
The youth descrived above fit into béth of these categories.

Consequently, he was recommended for release on recognizance

‘at the time of bail review after a social worler from a_

local antipoverty apency agreed to help find him a nlace

his tria;.A The court accepted the recommendation and when
the defendont subseguently appeared for his hearing in the
compeny of the social worker, charges against him were
digmissed.

The recommendation in this case was part of an attempt
to test the efficacy of bringing community orranizations into
the criminal process to assist in pretrial supervision ol
persons without community ties. & two month survey by one
Versz Institube staff member turned up more than 50 organ-
izations iﬁ New York City - including anti-poverty aencies,
churches, labor unions, and settlement houses®0- williné to assist
in this aspect of the propram. The degree of supervision
promised bﬁ the organizations and actually contributed by
them depended in part on the needs of the defendant and in
part on the resources ol the group. Sometimes it invelved
finding the defendant a place to 5stay or a job. Sometimes
a representative of the orpanization appeared in court and
subsequently, met with the accused at periodic checkmins;

Althourh this aspect of the Project did not lend itselfl

to statistical analysis, it stronsly suprested that inter-



vention by an interested apgency at the bail review stage can
make it possible to extend pretriel reiease to persons who
ordinarily would fall in the "poor risk” category. This means
that in jurisdictions with bail reform programs, the per-
centare of interviewed persons recommended for release

by the bail agency can be increased through the intro-
duction of systematic planning for supervised release.

Release plans could be prepared pricr to and introduced at

the ball review heering.

Supervised release may involve no more than informal
contact with a recognized community organization. However,
in the case of persons with neither rescurces nor places to
stay (frequently adolescents who are unable or unwilline
to return horme), the bail agency may bhave to locate a
temporary residence for the accused beflore a recommcndation
can be presented. The pretrial release apency should, there-
fore, attempt to develop a roster of contact apencles in
different parts of the city and a listiﬁ[ of all shelter and

residence facilities,.
2. Material Witnesses

Up until now this article has focused on the pretrial
release of persons charped with erimes. Although the legal
position of a witness to a crime 1is substantially different

from Lhat of the defendant, the witness, too, can be deteined

for failure tq poat ball.
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The New York provisiorswith repard to detention of
witnesses arc Lypical of these in effect in most states.62
Under the applicable statute, a material witness is defined
as..
Tf the court finds there is some probability that a material
witness will not appear to testify at trial, bail may be
required and the witness detained.63 Similar procedures have

6l

been upheld by the United States Suprenme Court as constitutional.
it should be noted that during time spent in detention, a mwater-
ial witness mayv receive financial compensation; in Mew York
the rate is three dollars per day.65

Notwithstending this compensation, the equities
favoring release on recognizance for witnesses - regardless
of community ties - are certainly as pgreat or greater
than those favorins preotrial release of first offenders or
persons charged with minor erimes. Consequently, an attemnt
was made in the course of the Manhattan Fail Recevaluation
Project to see whether throuch investigration, plamiing and
judicial review, rclease withoutb kail could be sccurcd for
persons being detained as witnesses for MNew Yorlk County
prosecutions.

During July 1966, seven persons vere béing held in the
New York City Civil Jail as material witnesses. (Accoraiﬁ;
to an esbimate by a jail official, the vearly number of
persons so detained 1s approximately fifTty.) Fach of the
seven witnesses had been detaincd fo; failure to nost a bond.
Interviews with five of the seven revealed that one was 2

4 2

domestic vworker, bthree were on welfarc, ard one was ceupleyed



as & janitor. "The bonds required ranped from $2,000 to
$5,000,

Witnesses are held under commitment orders that expire
alfter thirty or siﬁty dayvs. At the end of this period they
are returned to court and the release conditions re-examined.
The fact that five persons interviewed had been detained
forhperiods ranging Trom three to nine months indicated that
in each case the bail amount had been considered and re-
affirmed a number of times. lonetheless, Vera staff members
were ultimately able to secure release on receognizance Tor
two of the three lew: York County witnesses interviewecd. (The
remaining three interviewees had Dbeen committed in Broolklyn
and were not included in the exveriment.) Subsequently,
release was obtained for a third witness commifed and inter-
viewed several months later.

The persons interviewed and the nature of their involve-
ment in the crime which they wltnessed will be described
briefly:

James.P. DRorn in Virpinia, James was thirty-four years old
and a Bowery resident, with a history of occasional sunner
jobs as a dishwasher in uopstate resorts. In early February
1966 he was residing at a Bowery "hotel” to which he had
been sent by the local ¥elfare office. A Tipht occured at
the dormitory between two men - both strangers to James -

and one of the men was killed. Jamed was the only witness.



He was detained at the scene of the crime, broupht to the
precinct station for guestioning, and commlitted to Civi}
Jail as a material witness. Bond was set at 2,000,

Mary Ann D. Mary Ann was 19 years o0ld, unmarried¢ and the
mother of two children. Two years earlier, Mary Ann had
left her chlldren with her stepmother in Thomasville,
Georgia and came north to seek employment. Since that
time she had worked in a New Jersey toy factory and '2s

a live-in domestic on Long Island and sent monthly funds
to Georgia to support her family. She was able to continue
to send funds during her time in detention from the $3/day
compensation allotted to material witnesses during time

spent in jail. At the time of commitment Mary Ann had been

living with the defendant in the case - her fiancee - and
his mother. She witnessed the crinme - the non-Tatal shooting
of a police officer during the course of a felony - and Was

detained following the setting of 5,000 bail, on January 30,

Charles J.f Charles was 24 years old. He had been born in
Richmond, Virginia and at the time of his interviecw lived alo:
in Brooklyn where he was employed as a janitor. He had
originally becn charged with homicide, but the charge wWas
dismissed and he was committed as a witness in lieu of £5,0C0

bonrd. -

Joseph P. Joseph was 23 years old. He lived by himsclfl in

PBrooklyn. was ewployed as a cook in a local luncheonctite,

1566.

BN
I
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and occasionally received welfare support. He had a rccord
of two misdemeanor convictions, but was not inveolved in the

homicide which he witnessed.

Valter G. Walter was born in Macon, Georgia. At the

time of his commitineht he lived with his mother in the
Brownsville section of PBrooklyn. Fe was 2k, unemployed, a church
member, and a welfare recipient. After witnessing a homicide,
Walter sought protective custody; bail was set at 5,000

and on March 30, he was committed to the Civil Jall. Alnrost
immediately therealter, Yalter regretted the request and
unsuccessfully sought release. At the time ol his iﬁterviow,

in July, a habeas corpus writ was pending which had been

filed on his behalf by the Leral Aid Society.

Lavrence C. Lawrence was interviewed by a Vera stall nmenmber
at the end of ESeptember, two months aftcr his committal. A

congenial man of [ifty-two, Lawrence had lived in the bowery
for fifteen years. Once an autorohile mechanic, he begdn

to drink, left his family and job and drifted to the Dowery,
He was the;dnly witness to a felony murder, but was net

b

implicated in the crime.

In cooperation with the Homicide Bureauw of the Office
of the District Attorney in Hew York County, the Vera
Institute wds able to develop alternatives to detention for
Jawmez P., Mary Ann D., and Lawrence C. - the witnesces

committed in Manhsttan.



39.

As Bowery residents and welfare reciplents, both
James and Lavrence had previouély spent time at Camn
LaGuardia, a facility of a few hundred acres operated by
the Department of Welfare in upstate lew Yorkx. 3Both nen
consented eagerly to placerent there, and arranrements viere
made with the Department of VWelfare so that their arrival
and activities could be supervised.

James was released on July 8th after € months in jeill.
e told the interviewer who had arranced the relezsg that
ieod must have sent (hir) because no one else carecd." FPeg
remained at Cemn Lafuardia untll the middle of September
vwhen he was summoned by the District Attorney for preparatjoﬁ
prior to the trial. On rcturn to the City. he was met by
s Vera staff mewber at the bus station and bhrousht to the
District Attorney's office, then escorted to the ten's
Shelter, a Yelfarc facility within the Powery vhere arrange-
ments had been made Tor him to spend the nirht. The next
morning he missed his appointument with the District Attorney
as the result of a drinking bout the night before. Consequently,
it was believed necessary to have hir recomuitted to the Civil
Jail for the two weeks remaining until trial.
At the time of trial, nine months after the original commitment,
the defendant offered a ples of ﬁuilty and James' testimoﬁy
became superfluous. lle was 1ismissed by the District Attorney
and he returned to the Eowery.

Lawrence C. was tzken to Camy Lé@uardja by a Veva staflf

member after three months in the Civil Jall. e stayed at
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Camp LaCuardia until February when he became restless and
requested permission to return to the City. Arranpgements
were made so that he couvld reside in the Eowery, but continue
to check in with Veré and the District Attorney. lie cooper-
ated in this way and was able to maintain his freedom. As
of this writinp, fifteen months after his oripinal commitment,
the case has not vet come to trial.

fary Ann D, vias released from the Civil Jail to a
Salvation Army residenrce on September 9, after seven months
in detention. ‘rhe Salvation frmy placed her in a job as a
domestic and shiz appeared to settle vell into the routine
of 10:30 curfews and meetings with a social worker. TFor
about threce wecks she apneared rerularly for meetinges with
the District Lttorney. One evening, alter returning to the
residence she threatened to jump from a window and had to
be forcibly restrained. She was talken to the Belleview
Psychiatric YWard where she remained for three weeks. Sub-
sequently, the District Attorney arranced for hef return
to jail. The trilal was held in December, approximately
10 months after the original cormitment. The defendant,
Mary Amnn's filancee, was success™ully convicted and Mary Ann,
with the money owed to her as a material witness, returned to

Georgila.

These historics are included because they illustrate
both the usefulness of develooing.alternatives o dctention
for witnesses, and the difficulties which such placemento
invelve. A program for develoning these alternatives should

include the followine features:
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1. Committal orders should come up for automatic
review more Treguently than every 30 or GO days; two week
intervals seem morc appropriat&.66

5. Before setting bail and prior to each review
hearing, the judge before whom the commitment order is pending
should request the R.0.R. agency oOr probation department
to interview the witness and report on possible alternatives
to detention. Department of elfare facilities should be
considered, as well as all other non-penal resources in the
private and public sectors of Lhe community: a further

lease

0

possibility could be Civil Jeil residence with r
during dayt}'_me hours.

-
i

3, As noted above a witness in Hew York City 1s

entitled to be compensated for his time in detention at

a rate of up to three dollars per dav. Althourh prasent

practice is to award Lhis compensation only where the

witness is detained in the civil jail, bompensaﬁion shotld also

ve:granted when the witness is paroled under conditions, such as

those described above, which cut him off from his customary way
of 1ife. Whether or not compensation is appropriate in a partl-
cular case can be determined by the judge at the time of the

commitment hearing.

IV. PREVRIAL DETEATION

Experience suggests that even a comprehensive bail reform
program wili not comnletely elinminate pretrial getention or

even limit it to persons held on nortailable offenscs.Courts will



continue to set ball beyond the means of a certain porvion
of the defendant population - either because they deem non-
financial conditions or low bail inadequate to prevent
flight or because they believe it desirable to prevent
reléase and the possible recurrance of criminal action.67
In these cases the defendant, thouéh deprived of
liberty, is not deprived of the presumption of innocence.
And, even if the presumption is merely a rule of evidence

having no legal significance until the time of tria1,68

it describes—an attitude about criminal jﬁstice which
should be reflected in the way prectrial detention is
administered,

Pretrial detention sheould not be punishment and need
not be rehabilitation; its purpose is to ensure that the
poor-risk defendant is available at the time of trial.
Consequently, the emphasis in correction institutions holding
accused persons should be on maximizing their opportunities
to try to raise bail, to prepare a defense, and to take
care of business and family matters.

Once bail has been set, courtis exercise little super-
vision over a defendant. If he fails to post bail, it

is understood that the commissioner of correction or

sheriff is responsible for assuring his next
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appearance; the detalls of administration which such
responsibility involves - for examnle,-preventing escape
and suicide - are generally congidered off-limits by |
the courts. Codes of criminal procedure are similarly
silent with regard to rights or privileses to be accorded
detained persons.

The right to communicate is, however, so basic to the
right to prepare a defense, that to a limited extent it

o

forms an exception to this general pelicy. ininmun stendarcs
for according prisoners the ripht to communicate are pro-
scribed by the lMew York City Criminal Court Act and similer
lepisiation in other states. In Hew York City, the "Prisoner's
Ripht to Ceommunicate with Triends” includes the rirnt to

have onc Tree phone message or letter, and as many others

as he can pay Tor, transmitted by & Correctjon‘officer; the

law does not entitle the prisoner to direct access Lo e

telephone.7

=
:__j,

elephone P“owoCa

»

To explore the possible henefits and difficulties
involved in going beyond the mandate of the lerpislature, the
Vera Institute of Justice, in cooperation with the Rew York
City Departwment of Correction, undertool an experiment in
providing direct telephonc calls for vrisoners. The Telephono
Project, financcﬁ by the Office of ILgonomic Ooportunity as

part of the Manhattan Pail Reevaluation Project, vas conduetad



ny,

petween Aucust 1266 and December 30, 1967 in the Manhattan
ilouse of Detention for Men., Ifs. purposcs vere, first, to

see whether a system of direct phone calls could be effectively
administered so as to avold phone usare for improper purposes

- such as harassment of witnesses or concealment of evidence -
and, further, to see wvhether dgirect phone calls would have

the collateral benefit of assisting detained persons to post
bail.

Under the rules of the Project, inmates submitted requests

3

ror Vera telenhone calls and, on the phone slip, indicat

P

t

D

e

P
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purpose of the call. Reouests were screened by the Vera stall

worker &and priority was given to priscners indicating they
wished tc usc the phone for bail ralsing. Calls were made

in the televhone area - a small oT®4ce in the Counscl Roow
equipped with a pair of extersion telephones on jack lincs, &
desk and chairs. One phone had a aial mechanlsm; the otner
did not. fThe dial phone alsc had a switch for cuttine off
conversations on the sccond phone. The procedure for using
the phone was as follows:

The reguested number was dialed Ly the Vera staff mewber
who also asked the recipient if he would accept a call from
the prisoner. If so, he monitored the call in the prisonér's
presence and was preparcd to use the cut-off switch in the
event that the prisoner atterpted to use the phone Tor
improper purposes. i

Under the conditions described there was virtually no

improper use of the phone. “ore than three hundred calls

were made each month and in only one case did a staff member



find it necessary to use the cut-off switch. In a second
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case -harassment was alleced by the complaipant, the defendant’s

wife. The wife accepted the call, but later complained to

the District Attorney about the content of the conversation.

flthough the primary purpose

of the phone during the

experimental period was to facilitate ball raising, it is

apparent that it served a number of other purpcses as well.

Prisoners used the telephone to call about clothes, eye

glasses, and money; to preotect jobs and possessicns; to

contact attorneys, parocle officers, and doctors.

The hypothesls that direct telephonc calls can assist

some defendants in raising bail was confirmed during the

roject period. A survey of the 1911 immates who had used
proj I N Y

the phone durinm the first & months
that 22% were subsequently released
hall of this group made bail within

the call. “his survey was followed

which confirmed this indication that

of the Preject showed

on baill, and that simost

five
by a

the

davs of making
controlled exneriment

phone call was

a material factor in the defendant's release. +

During the experimental period (July and Aupust 1967),

a Vera researcher screeninr the ftelephone request forms

disqualified defendants whose bail was over $2,000 or who had

already been cdetained more than ten days.

left six to eipht recuests each day

from

This screconing

defendants who

were newlyv admitfed and who had relatively low bails -—--

.
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the group for whoﬁ the phone might ﬁe most useful In raising
baill. The defendants in tﬁis target group were randomly
assigned -- half to an experimental (treatment) group and
half to a control group. The EXperimentél group vere alloved
to make calls on the day they were screened; the cantrél
group were delayed seven days.

| Since assignment to the eixperimental and control grouops
was random, both groups are statistically equivalent. The
only difference between them was the timing of the call.
The detention status of persons assigned to the experimental
and control groups was compared seven days after screening.

The results are shovn in Table I,

Table 1

Release Status of Treatment and Control Groups

Treatment Control
Released on ball within
seven days 25.4¢4 . 12.59
Neot released on bail
within seven days 74.6% 87.5%
100,0% 100.0%
Total Humber (58) (61)

o’ Defendants

Table I shows that in the experimental group 25.47 were
released on bail, whereas in the control group only 12.5%

were released -- & difference of 13.9%.
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Thus, while 12.5% of the persons who made direct calls
and were released might havclbeen released with or without
the phone call, the phone call made a materieail differénce
in almost 14% of the cases.

This finding is reinforced by what happened to persons
in the control groun who were allowed tc use the phone after
seven days. The rate of release among persons in the control
group rose sharply to 24%, a rate roughly equivalent to the
25% release rate of the treatment group during its Tirst
seven days. The percentage in each proup released on ball

after seven days is bhown in Table II.

Table II

Release Status of Defendants Eligible for Release
on Bail More Than Seven Days After Screening

Treatment Control
Released on bail after
seven days A 24g
Not released on bail 9hig 765
100% 100%
Total Humber
of Eligibles (32) (38)

it should be noted that the percentages are based on the number
of defendants who were still held in pre-trial detention after
the seventh day. That is, the table excludes ﬁefendants who

vere already released on bail or paroled, and defendants whoset

cases had already reached disposition. By the 1ldth day
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after the original screening three more defendants in the
experimental group had been released on bail. The final

cutcome feor both groups is shown in Table III.

Table II1

Final OQutcome of Treatment and Control Groups

Treatment Control
Released on bail 33% 28%
Paroled 124% 8%
Detained until disposition ShE _bug
1007 160%
(59) (61)

The control group begins to close the gap after being
given access to the phone, but never catches up to the
experimental group: 33% of the experimental group raised
bail as compared to 28% of the control group. This difference
suggests that the earlier the telephone call is made, the more
effective it is,

As of this writing, the future of direct phone service
in. the detention facilities of New York City is in question.
An initial step in improving phone communications was taken
by the Department of Correction in June 1567 with the issuance
of an order by the Director of Operations allowing persons in

the Manhattan Court pens to use the telephone directly
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prior to intake in the detention facilities. (A copy
of the order is attached as Appendix IV.)

However, telephone access should ultimately be ex-
panded to every floor of every detention facility in the
City. Monitoring of conversations during the experimental
period indicated that the demand for use of the phone was
overwhelmingly motivated by interest in making outside
contact for lepitmate purposes; the incidence of phone
abuse was negiigible. (Note that visiting takes place
without monitoring of conversations.) A system of this
sort would allow expansion of the phone project with a
minimum of Department of Correction supervision. IT
greater supervision is found to be necessary, the project
should have manpower priority with respect to other service
activities within the detention facility.

In communities where defendants already have direct
access tQ telephones, an attempt should be made by the bail
agency or legal staff to see whether defendants are uniformly
and satisfactorily notified of their right to use the phone
and whether a satisfactory system has been worked out for

extending phone privileges to persons without funds.

Visiting

A second aspect of prison communication that may need
recvaluation is the area of visitin%. The policy in favor of
moximizing access to family and friends is sufficiently

strong to warrant positive action by correction departments



in facilitating vis 1Lor contact. Such action wiprht be talien
in a number of areas.

The policy favoring visiting should initially influence
the -choice of site for a detention facllity. The facllity
should be centrally located, prefcrably near the court. ir
an outlying site 1is seiectedzz direct free bus transportation
should be arranged from a central area of the Cily.

Hours for visiting sheould reflect probveable visitor

convenierce. TFor example, veekend and holidasy visiting sheould

)
o]
4]
ct
2
h
b
]

be introduced despite t]

73

checulins difficulties
necessarily involved.
Thought might even be given to establishins neighborhood
visiting centers - especially where tho detention facility
is itself situated in an area remotce Trom the City. Defendants
might be bussed to these centers wvhere visiting could tszke
place under superviscd conditions.
Within the facility, visitine arcean shoulﬂ be desicned
with sufficient space to accomodate the predicted demand under

liberalized visiting rules, to be discussed below.

Visiting Rules

In MNew York City visiting is resiricted to adult menbers

of the accused's immediate fanrmily - 2 caterory which does not
. . - . [ T, o AN
include common-law wives. Jisitors rmustl be able to identify

themselves and also to nresont prool of relstionshin to the
- 7 5 LIS S N T Ty e Y {\A~ e - 1 ey 4
aeeunca. Jhere a defendant hns no Tomily in the area and

has had no other visitors, he may be visiiaod by a non-Tamily



person - but only after the person has had an exchanpe of
letters with the Varden and received written permission.76
The same procedure must be followed by a family member where
identification does not satisfactorily indicate the family
relationship. These rules, like those in most jurisdictions,
are not designed to maximize prisoner contact with the
perscon they wish to see,

Strict enforcement of the rules described albiove
result in the following kinds of exclusions:

Common=-law wives are turned awvay, as are wives whose
marriage certificates are unavailable and wives who do not
satisfy the officer on duty that the marriage certificate

presented is their own. Vomen claiming to be sisters of
defendants may also be turned awa if they cannot present
-

L
0ot

their own marrizce certificates ¢ some other prool ©
their maiden name was the same ashat of the defendant.

A woman's recourse, if refused vistine privileges, is to
write {o the Vardeon to attemnt to :stablish her legal
relationship or to seek visiting vermission as a common-1aw
wife. In tne latter case authorizziien ray be limited o
special permission for a single visit. Tn either case the
exchange of letters may take four days - longer if a weekend

‘ part of the

intervenes - and will require some literscy on the

visitor.

Minors cannot visit. This includes wives of defendants
where marriace certificates reveal that thev are under 18
el jaTe R U

years of age.
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Helf-brothers and sisters are turned aﬁay if theilr
surnames do not establish the family relationship. A birth
certificate showing the name ol a common parent must be
presented. If the certificate 1is una?ailable, special
permission must be obtained from the Warden.

Friends, fiancees, and employers all require specieal
vritten permission.

Since outsiders cannot telephone inmates, visiting
is the only possible form of direct communication and
limitations on visiting have far-reaching implications. It
is not unusual, for example, for zn employer to refrain from
posting a bond for an employee because he is unable to visit
with him to discuss the case or personally advance his salary.

It seems clear that the adninistration of the visiting
rules requires reappraisel. A visit by & non-family person
—-- or a family member without identification -- should
be honored if the defendant has had no other visits, claims
noe other family in the City, and expresscs his desire to
see the visitor requesting approval.

Studies of visiting rules are warranted. Restrictive
policies could be relaxed gradually, with attention devoted
at each stage to problems inveolved in administering a more

comprehensive visiting program.
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Future Developments

In attempting to come to grips with the guestion of
detention for "preventive" purposes, legislatures mipght
consider giving more attention to the nature of pretrial
detention. The rights and privileges ol detainees could,
peﬁhaps, be spelled out in law. Intermediary arrangements
between pretrial release and detention in its present
form could be created by legislation; these might include
work release pregrams, for the pretrial period, or
detention punctuated by home furloughs. Either would
be logical developments of a nonpunitive concept of pre-

trial custody.

V. 3u

ey
22

4ARY

Despite dramatic changes in bail administration which
have taken place in the Unitegd States in the past six years,

pretrial detention remainsg a problem -~ even in jurisdictions
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with ball reform programs. It
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& prorrem of
prearrairnment interviews of defendants is only ong sten
in a comprehensive plan to mitigate the inequities of the
ball svstem.

In most bail reform jurisdictions, the briefl period
before arraignment allows hail project stallf to prenare
complete investipations and convincinm argsuents for release
for only a small percentage of the interviewed population.
Consequently a bLz2il review program is reeded wvhich ovrovides
for further investigations, automatic reconsideration of
bail in the lower court, opportunity for further rehearinrcs
in hizher court, and ean opportunity for appeal. Dections
ol drafl lepislation which could serve as a model Tor settines
up a comprenensive review prorram are attached as Appendix I.

The Vera Institute of Justice ezperimented with a review

sew York County

[

propram in the Crininal and Supreme Courts Iin
and concluded that a properlily run program would, indeed, have
an impact on the incidence of pretrial detention. A recom-

mended procedure for an gutomatic lower court review is dis-

=

cussed on the basis of the experience of Vera's Manhattan
Bail Reevaluation Project, and rules for settinc up this
kind of hearing are attached as Appendix Ill‘

In additicn to those persons detained because of
inadequate r.o.r. investipgation or judicial error, still

others are detained because they are transients, new-

comars to the c¢ity, or without leocal ties: because they
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arc not defendants but witnesses to a grimo and outside

the scope of bail project‘coverage; or., finally, because
the court is unwilline to risk release without bail because
of the strong possibilty of repetition of criminal conduct.
The high incidence of pretrial detention in these CASES
sugrests three further areas in which jurisdictions with
bail reform vrograms can effectively incfease their scope:

An attempt shoulé be made by the bail agency to develop
conditions under which certain rootless persons can safely
be released on recognizance, particular atfention being naid
to persons who are first offenders or charped with minor
crimes. Community orpganizations should be Lrourht into
the process and attempts should De mede to find residences
and possibly jobs, for those whose lack of community
ties would otherwise mandate pretrial detention.

Material witnesses should be interviewed before commitment
and an attempt made to develop alternatives to detentien for
those who cannot be released without baill .-

And, finally, for the hard core of defendants likely to
renain in jail prior to trial even under improved administration
of the bail system, conditions in detention should be brought
closer to those outside. Through improvements
in prisoner-communications, correction proarams'could thémselves be
ﬁade to reflect the emerging public policy favoring freedonm
before trial. Improverments could take the form of direct

-

beralization of visitine policies, and

-

K

access to telephones, 1



developrnent of forms of conditional and part-time relezse.

The significance of prisoner communication was demon-

strated by the Vera Institute's Manhattan Telephone Project

wiich gave prisoners the opportunity to make personal tele-

phone calls and to speak directly with persons outside the jJa

(&

Telephone usage appeared to have a direct relationship to

ability to raise bail - thus allowing prisoner‘é who, in the

court's view, could not safely be releasced without bail, to

obtain freedom through thelr owvn efforts,

to the courtits.

on terms accentable

i

1.
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FIGURE IV~ Detained Males, 16 years or oilder, indicted and awaiting Suprene Court Letion
© in four éounties.
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APPERDIY I

&Y ACT
to Revise existing bail practices in courts of liew York,
and for other purnposes.

Section 6. Review of conditions of relcase

a. Reevaluation of conditions

A person upon vhom conditions of releasc are imposed and
who is detained as a result of his inability to meet the con-
ditions of release, or a person who is ordered detained, may,
at any time after the conditions are imnosed, make oral appli-
cation to a judicial offieer of the court which imposed the
conditions, or to a Supreme Court justice vhether or not a
Supreme Court justice inltially imnosed the condition, for
recvaluation of sald conditions. ,

Tn the event that no application Tor reevaluation
pursuant to this subsection, a judiciszl officer of the cou
which imposed the conditions shall, not more than 48 hour:s
from the time of the initial determination, reevaluate the
deterrination. '

Urnless the conditions of release are awended upon ro-
eveluation and the person is thereupon released on other
conditions or withoui conditions, the judicial of{icer or justice
shall set forth in writing the facts upon which his decision
is based, and the reasons for continuing the oricinzl corditions.

fiothing in this subiscction shall prevent a reanplication
for recvaluation upon a showing that neuw evicCence relating to
the releasc deterpmination can be prescnted.

g
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b. Review by anveal

In any case where a person is detained arfter reevaluation
pursuant to subsection (a) of this section, review of the ordor
of release or detention may be obtalned by apvenl or other
appropriate remedy Lo a court, or judez or justice thercof,
having juriddiction. Such reivew shall be accelerated and
determined promntly.

If the conditions of release or detention are gupported
by the proceedings below, the order of the court shall be
affirmed. If the order is not so supborted, the court may
remand the case for & further hearing or may, with or rithout
additional evidence, order the person released pursuant to
Section 1.

¢. PReview by labeas Corous

Nothine contazined in this Chapter shall interfere with or
prevent the right of & person to petition Tor & writ of haboow
corpus. In thc event review by petition for writ of habess



corpus is sought, the reviewing court, or judge or justicc,
shall take evidence by oral testimony, affidavits, or other
appropriate means and determine whether such detention is
justified. If the order of the court below is sustained,
the reviewing court, or Jjudge or justice thereof, shall
state the reasons for such determination. 1If the prder is
not so supported, the court may, with or without .additional
evidence, order the person released pursuant to conditions
suthorized in Section 1.



APPERNDIX IX

Court BRulcs

to establish procedures for Rail Review in the lew York

City Criminal Court

Proposed Additions:

Bail conditions of all detained persons shall be reviewed in
accordance with the following schedule: if the initial bail
determination was made Saturday throucgh Yednesday, bail shall be
reviewed 48 hours later; if the initial determination was made

on Thursday, ball shall be reviewed Friday:; 1f the initial baill
determination was made on Pricday, bail shall be reviewed the
following Monday. This provision shall in no way lizmit the povers
of judmes of the Supreme Court and Criminal Court to review hail
at any time after arraipnment in accordance with Code of Criminal
Proce?ure, sec. 22 (8) and the New Yorl City Criminal Court fct,
sec. 47.

The reviewing judpre shall releasc on parcle if possible. Tn order
to determine the appropriatencess o pretrial parole, the reviewing
judre shall examine the report of the R.0.R. Division of the Office
of Provation and shall hear any person offering infTomnation aboutb
the community ties of the accused. Vhere pretrial parole is not
deemed appropriate, the reviewing judre shall reexemine the
determination of ball made at the initizl bail hearins or at any
hearing held subseauent thereto and, if the bail previously sct

is found Lo be in excess of Lthe minimum arount of bail necossory
to assure court anpearance, the reviewing judge shall order an
appropriacte reduction,.

Pail conditions of persons held for hearings or trial in Tart 3
shall be reviewed in Part 3. Bail conditions of perscns held
for hearinps or trials in all other parts shall be reviewed to-
gether in a special part set aside for bail review nearings.
Bail review hearinrs shall ke held at the szme hour each day.

The daily calendar for each tail review hearing shall be bascd on
lists of names prensred by the Depzariment of Correction on the
request of the Administrative Judpe of the Criminal Court, The
lists shz2ll set forih the names, docliet numbers, return daztes, and
bail conditions of all persons arrairned L8 hours earlier vho are
still in detention. {(0On Fonday, the list will include persons
arrairned on Fridayv: on Friday it will include persons arraipncd
the preceding Thursday.) In the event ithat new information about
any person not appearine on the list shzll have becomo avsilzble
subseovent to a prior review of bail Tor sald porson in Crisinnd



Court, the name of sald person may be added to the calendar,
notwithstanding the prior review. Illames may he added btv ihe
R.0.R. Division of the Office of Probation or hy defensce

counsel at any time prior to one hour before the review hearing.
Copies of the list prepared by the Depariment of Correction shall
be made available Lefore the hecarins to the district attorney, the
Legal Aid Society, the Office of Probation, and other interested
agencies.

In the event that the reviewingo judge wishes to examine the
defendant personally before reviewing bail, the reviewinz judre
may have a new commitment order forwarded to the Department of
Correction to obtain the defendant's presence before him on

the followinp day. Where defendants are not before the judrpe,
bail conditions shall be reviewed on the basis of the comnlaint;
the eriminal rgcord; if available:; the report of the R.0O.R.
Division of the Office of FProbation; the application made

by counsel: and any other information transmitted to the
reviewing judre by family members or interested persons or
organizations.



Legal £id -~ Avraignment Screening  peprinty iy

Defendant's Name

Bail & Bail Posted in Court Yes /  / Wo / /

Wi1ll Bail be Posted? Yes / /Mo / / Unclear /  /

How Muech Bzil could be Kaised? &
Is there a HOLD on Defendant? Yes / / Noe / /
ROR rccommendation Yes / / No [/ /
Reguest Additional Information frowm ROR:

New Interview Yes / / No /7

Verification Yes / 7/ Yo [/ 7

Family in Court Yes / / KXo [/ /
ROR Infomnation verified by Family VYes / / No /°

Fenily will Appesr ab Beil Review  Yes / 7 lo /

CHECK OFF which of the fellovwing facts could be cifed in supnort of
Bail Reduction:

ROR recommendation or family ties Other Fouitics
verified in court

Has job to return to

Return date more than z veel away
v

No prior record

Last conviction more than !
vears eariicr

fvidenco nrobably won't
support couwiction

Ape  (if over 50) -

Female with Dependent Children

Illncss or rrepnancy ' : :
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The constitutions of thirty-eight states guarantee a right to
bail before conviction in non-capital cases and those of ancther
four states 1limit the power to deny ball to treason and murder
cases. See Freed and Weld, Bail in the United States: 19064,

2-3 (Report to the hational Conference on Bail ard Criminal
Justice, 1964).

Constitution of the State of New York, Art. 1, §5.
N. Y. Code of Criminal Procedure §553.

Pretrial detention is costly to the community and damaging to
individual defendants in terms of their economic well belng,

their bargaining position vis a vis .the prosecution, thelr
ability to prepare for trial and create a favorable impression

at sentencing. See Freed and Vald, Bail in the United States:
1964 (supra.); Proceedings and Interim Report of the Natilonal
conference on Bail and Criminal Juptlce (Vashington, D. C., 1965)3
President's Commission on Lew mEnicorcement and Administration of
Justice, The Challenge of Crime in a Free Society, 131 (1066).

During the first year of the project, persons with community ties
were randomly divided into an expevimental group and a control
group. Recommendations were presented to the court formmenders

of the experimental group. The result was that 60% of the persons
in the experimental group were released without bailljy the comparable
figure Towr the control group vas 114 Ares, Rankin, Sture, The
Menhattan Bail Project: An Interim Report on the Use of Pre-Trial
Parole, 36 N.Y.U,L. Eev. 67, at #_“(1963) {(hereafler cited as the
Interimn Revort.)

. Of the 3,505 persons released on Vera recommendations during the

three years of the project, fifty-six - or 1.6% failed to appear.
Interim Renort, p.

Bail and Summons: 1965, Proceedings, Institute on the Operation of
Pretrial Helcase Projects New York City, October 1965, Justice
Conference on Bail and Remznds in Custody, August 1966, p. xiv.
(hereafter citcd as Bail and Summons: 1965).

The Bail Relorm Act of 1966, Public Law 89-465, 89th Congress,
§. 1357, June 22, 1966.

Connecticut, Florida, Iowa, Illinois, Louislana, ¥aryland,

Massachusetts, Ohio, Oklahoma, Oregon, Texas, Virginia, West Viriginia,

-
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In Manhattan in 1966, 15,270 persons spent at least two days in
pretrial detention. (New York City Department of Correction,
monthly summaries of Bail Review) (Records of Bail Reevaluaticn
19G66). This was approximately % of all persons bound over
for hearings and trials. In the District of Columbia, 23% of
arraigned persons were detained in the first four months of

1967 - despite the operation of the Ball Reform Act and the Baiil
Agency Act. [Fitch and Reynolds, The Ball Reform Act and Pretrial
Detention, p. 1. {(Unpublished Manuscript in files of Office of
Criminal Justice, U. S. Department of Justice.) ]

See Subin, Criminal Justice in a Metropolitan Court: The
Processing of Serious Criminal Cases in the District of Columbia
Court of General Sessions (Washington, D. C. 1966) p. xi.

The Project was conducted with the support and cooneration of
Justice Bernard Botein, Presiding Justice of the Appellate Division
of the Neir York State Supreme Court:; Justice Saul Streit,
Administrative Judge of the New York State Supreme Court; Justice
Edward Dudley, Administrative Judge of the New York City Criminal
Court; the New York City Department of Correction; the Office of
Probation; the Supreme Court Probation Department; and the Legzal
Aid Socilety.

This fipgure is based on an analysis of arraignments in the borough

"of Manhattan between January and May 1967. It is included in an
unpublished report, Subin, Twentyv-four hour arraignment in Mznhattan,

(1967) p. 18.
Ibid, p. 20
An unpublished memo from the New York City Department of Correction

(June 3, 1960) reports "an unprecedented and spiralling increase
in inmate population.®™ During May 1960, the prison census was

at an all-time high; the combined population of the city institutions

was fifty percent higher than the prescribed capacity of the
institutions. The memo warned that the "increase in inmate pop-
uletions has resulted in a most dangerous and critical situation
in the correctional institutions of the city." Earlier, in

March 1959, then Commissioner of Correction Anna Kross reported
that because of concern about the dangers of overcrowding, the
Department of Correction has instituted the practice of sending
the Magistrates Court a weekly report of persons in detention more
than a week, in the hopes that the bails of these persons would
be reviewed. Commissioner Kross doubted that any such reviews
would actually be conducted. (Transcript - Let's find Out," heard
on WCBS Radio Sunday, March 29, 1959, at 11:05 A.M. EST. p. 6)

"
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In 1963 the Judiciary Committee of the New York State Assemoly
conducted a special investigation into procedures in the newly
unified Criminzl Court of the Cityv of New York. The committec
reported that the judges appeared to be using the bail review
hearing as an occasion to reduce bails drastically or releasc
on recognizance Les. Doc. No. 37 (1963} p. 37. (hereafter cited
as New York Assembly Report).

Dangerous overcrowding in detentlon facilities 1s freguently
responded to with emergency court sessions held for the purpose
of reviewing bails of detained persons. Recent examples have
been reported in St. Louis, Missouri and in the State of
Connecticut. According to the St. Louis Globe Democrat, in
April 1967 a probation officer was assigned to full-time duty
in the St. Louls County Jail to increase the effectiveness of
the R.O.R. program. Twenty-six prisoners were released through
bail revicw, reducing the total number of priscners in the jail
to 70, the lowest number in several years.

Similarly, a strike in the Hartford State Jall in the summer of
1967 brousht attention to overcrowded conditions. As a result,
interviews of prisoners held on bonds of $500 or less were con-
ducted in jails throughout the state. On the first day of
intervieving 18 of 50 men were released, and a recomsendation
to liberalize the rule of disgualifying prisoners for previous
convietions was made to the Circuit Court.

Overcrowding of detention facilities was somewhat eased as a
result of incrcased use of relesse on recognizance following
introduction and expansion of the lManhattan Bail Projecct; the
broadening of the powers of the lower court judgmes to set ball
as of September 1962; and the accleration of trials under the
unification of the courts and that went into effect in Septomber
1962. New York Assembly Report, o. 37.

A "bridgeman" is court officer responsible for calling cases and
informing defendants of their rights.

Unpublished memo from Lawrence Sullivan to Herbert Sturz, HMay,
1963, in the files of the Vera Institute of Justice.

Persons vere excluded from interview where the charge was homicilde,
gambling, or prostitution; where an earlier charge was pending;

" where the papers showed a current probation or parole -violation,

an immigration warrant, or an oubtstanding warrant on another charge;
or where the record contained three or more felony convictions or
four or more felony misdemeanor convictions, or a prior probation

or parcle violation,. -



22. Agreements with the Administrative Judpes of the Criminal and
Supreme Courts established two conditions for applications for
Supreme Court review by Vera staff meumbers: 1) all facts forming
the basis of the review application must have been passed on
initially by a Criminal Court judge, at arralgnment or bail
review; 2) applications in felony cases must be accompanied
by reports by the Supreme Court Probatlon Department on the
recidivism potential of the defendant applicant.

23. The hilgher rate of acceptance in the Supreme Court than in the
Criminal Court was partly attributasble to the reluctance on the
part of some Criminal Court Judges to change determinations
initially made by judges of concurrent jurisdiction, but
attributeble, alse, to conditions in the Supreme Court that
are morc conducive to deliberation. As a court of second reviev
the Supreme Court seldom heard morec than five bail applications
per day. Cases could be discussed in depth with the district
attorney before presentation to the court and frequently prior
consent of the district attorney could be obtained.

24, PFifty-threc days is the median time spent in detention by an
adult charged with a felony in New York County. [New York
City Department of Correction Annual Statistic Renort {196%5),
p. 38.] The 1965 report is the most recent Department report.

25. This anslysis was done by Kenneth Lenihan. Data and a preliminary
report entitled "Heasuring the Effect of a Bail Reform: The
Manhattarn Bail Reevaluation Project," are on file at the Versa
Institute of Justice.

26. Surveys conducted prior to 1964 show thet direct per capita
costs of pretrial detention ranped, at that tine, betveen
$2.56 per prisoner per day in St. Louis to $6.86 in Los Anpeles.
See Freed and Wald, Bail in the United States:1964, pp. 39-
3. The New York City figure is based on estimates for 196_.

27. Each day durinpg the U427 days of the fourteen months, the
detention population was lower by seventy-three persons that
it would ordinarily have been. F¥ach day, each of thescec persons
would have cost the city approximately $12.50. Hence, the
savings sugpested is the product of 73 X 427 X 12.50, or
$389,037.

28. Of the 3,505 persons released during the course of the Manhattan
Bail Project, only 1.6% failed to appear for trial. Comparablec
fipures for jurisdictions with effective programs are District
of Columbia,  (District of Coluwmbia Report, p. )

Des Moines, 1.8% (The Des FMoines Pretrial Release Project
19GE-67, Report Published Ly~ RN LD
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The inecidence of recidivism pending trial also appears to
rise when trial dates are delayed. A study of persons
released as a result of bail project efforts in the District
of Columbia indicates an increase in c¢rime for persons
awaiting trial more than 30 days. (Report of D.C. Project)

Although the verification of prearraignment reports was
initially considered an element of key importance in in-
fluencing the court's decision toc release without bail,

it now appears that once the concept of releasing good
risks on recognizance is accepted as basically sound,
verification becomes important only in cases where the facts
appear dublous on their face or the charge is particularly
serious.//Hence, among deflendants interviewed by the R.O.R.
Division in Manhattan between January and March 1967, the
court released on recognizance only ten percent more where
verified reports were presented. Subin, "Twenty-four

Hour Arraignment in Manhattan," p. 21. Moreover, the

New York City Police Department Summons Project {(Vera's
adaption of the r.o.r. idea to the stationhouse level) has
dispensed with virtually all verification of interviewvs.
The summons program is presently limited to lesser mis-
demeanors, including petit larceny, simple assauvult, and
disorderly conduct.

A shift of this sort might be effective in New York City.

In Manhattan between January and May 1967, the R.0O.R.
Divisgion of the Office of Probation interviewed only 30

of the defendants arraipned because of time pressures in the
prearraignment perilocd. Moreover, during that time, the

court parcled 29% of felony and serious misdemeanor defendants

who had not been interviewed by R.0.R. and about whom they
had no verified information. Only slightly more (38%) were

paroled among a comperable group of defendants having verified

r.o.r. reports. Thesge {igures and recommendations are based
on analysis detailed in the report by Harry Subin entitled

"Twenty-four Hour Arraignment in Manhattan," pp. 22, 100, 101.

Evening Tribune, San Diego, California, May 25, 1967.

The Evening Star, Washington, D.C., September 8, 1967.

Judge James M. Carter of the U.S. District Court for the
Scuthern District of California set up a procedure to review
the bail of every detained prisoner, automatically, within
72 hours after arraignment, because provisions for review
under the PFederal Bail Act were not being invoked. And in
an unsigned opinion handed dowvmn by Judges Warren E. Burpger,
J. Skelly Wright and Spofttswood W. Robinson, III, the U.S.
Court of Appeals in the District of Columbia ruled that
attorneys appointed under the Criminal Justice fct of 190K
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(34, cont.) _
would have to provide more than "token'" representation
for persons awaiting court action. Adeauate representation

. includes following throuprh on applications for modification
I &)

conditions. Evening Tribune and The Fvening Star, supra.

House File 128, An Act, General Assembly of the State of Iowa.
Sec. 2 (4). YA defendant who remains in custody twenty-four
hours after bail or other conditions of release are imposed
by a magistrazte not a district court judge as a result of hils
inabillity to fulfill the conditions of release imoposed shall
be brought forthwith before the mapgistrate who imposed the
conditions and informed of the defendant's right to have said
conditions reviewed. If the defendant indicates he desires
such a review and is indigent and unable to retain legal
counsel, the magistrate shall appoint an attorney to represent
the defendant for the purpose of such review. Unless the
conditions of release are amended and the delendant is there-
upon relcased, the magistrate shall set forth in writing the
reasons for requiring conditions imposed. A defendant who

is ordered relcased by a magistrate other than a district
court judge on a condition which required that he return to
custody after specified hours shall, upon application, be
entitled to review by the magistrate vwho imposed the condition
in the same manner as a defendant who remains in full-time
custody, 1In the event that the magistrate who imposed con-
ditions of release is not available, any other magistrate 1n
the district may review such conditions.™

An Act to add new Sections 591, 591A, 591B, 591C, to Article
27 of the Annotated Code of Maryland, Sec. 591, 5d. Submitted
to 1068 Session, General Assembly; An Act to Amend Chapter
903, Florida Statutes, Sec. 2, Ch. 903.02, (5), status (7);
Massachusetts fct

People ex rel, Manceri v, Doherty,.192 NY.S. 2d 140 {(Supreme
Court, Special Term, Kings County, 1959).

According to Blackstone's Law Dictionary (1957), "ambulatory"”
means "moveable, revocable, subject to change." (p. 106);
“interlocutory" means 'provisional...temporary...not final."
(p. b52).

See The People of the State of MNew York ex.rel. Antonio
Gonzales v. varden of the Brooklyn House of Detention. (¥or
correct cite, check H. subin.y (New York Court of Appeals, 1967).
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The applicable court rule in New York City reflects casec law

on this point: “Each defendant shall be afforded an opportunity
to obtain his release, pending a determinztion of his gullt or
innccence. To this end, bail shall be fixed in the minimunm
amount neccessary to insure his appearance for subseguent pro-
ceedings, and in appropriate cases the defendant shall be
paroled.” New York City Criminal Court Act, Rule 9.

But, note that the New York Court of Appeals currently denied
the econtention that bail set beyond the financial capacity of
the accused is constitutionally excessive where evlidence
demonstrates likelihood of appearance and the existence of
non-financial conditions of supervision. United States Supreme
Court did not reach the case in its 1967 session. See People
of the State of New York ex. rel. Antonio Gonzales v. Varden

of the Brookiyn House of Detention, cited at 39, supra.

For example, as noted on page the setting of the hearing
was selected by the Department of Correction. Use of the
Manhattan House of Detention for the hearing determined much
of the content of the review in so far as it closed them to
the public - including defense counsel, although the gistrict
attorney was prescnt at every bail review hearing.

In contrast, the Federal Bail Reform Act requires a waliting
period of twenty-four hours befors a review application can
be heard. The Bail Reform Act of 1966. §3146 (d).

In the Spring of 1967 at the request of the Administrative
Judge of the Criminal Court, the Vera Institute of Justice
submitted a number of recommendations for modifying the
eriminal court bail review procedure. It was sugpgested at that
time that the Department of Correction be relieved of respon-
sibility for transferring defendants to the hearings. This
recommendation was put into effect on lMay 15, 1967. (It

did not effect review in the Supreme Court which already

took place on application, outside the presence of the delendant.
Prior to this date judpes of the Criminal Court were not
authorized to release on recognizance when the defendant

was not present in court; instead they sometimes set nominal
bail of $1 - a practice based on Penal Law, §1694-6 which
required the court to admonish the accused about his obliga-
tion to return before releasing him without bail. To satisfy
the condition of §1694-6 without returning the defendant to
court a written warning was introduced which could be read and
signed by the paroled defendant before leaving the detention
facility.

Bail Review in Criminal Court in Manhattan prior to May 15, 1967
resulted in chanres in 15% of the bails reconsidered. The
number of reductions which led to release is not known, but is
believed to be considerably lower than 15%. 1In contrast Vera
applications in Criminal Court were accepted in 27% of the
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cases presented, and in the Supreme Court U8% of the cases.
See report on Manhattan Bail Reevaluation Project, infra,

P.

See proposed Bail Reform Legislation, §6 (a) Appendix II.

In contrast statutory language specifically barring a second
review is included in the proposed New York Criminal

Procedure Law, §390.40 (3) reported by the State of New York
Temporary Commission on Revision of the Penal Law and Criminal
Code. In commenting on this limitation, the Commission says,
simply, at p.BEO, that it is "designed to prevent repeated
applications to, and 'judge-shopping" among, superior court
judges." It does not say why the balance is struck as it is
between the evils of "judge-shopping' and those of unnecessary
pretrial detention. On the other hand, in §330.60 the
proposed code provides that the bail for material witnesses
must be reexamined upon application of the witness at any time
after the material witness order has been issued. The
Commission comments on p. 370, that "after the issuance ol a
material witness order, altered circumstances sometlmes require
vacation, modification or amendment of the original order.”

It does not, however, distinguish in this respect between
material witnesscs and persons cherged with crimes.

The Rules of Supreme Court, New York and Bronx County, and
the comparable rules for the other boroughs of New York City
state that lower court bail determinations will be reviewed
in these courts through "motion” in Bronx and Hanhattan, and
a "writ of habeas corpus or a motion in lieu thereof" in
Brooklyn, Queens and Richmond. The procedure allowed in

v §Manhattan evolved informally and is not described in the Rules.

5.

49,

50.

51.

Gideon v. Vainwripht, (other subseguent cases defining
Tsubstantial rights" including most recent case on revocation
of probation).

Based on conversations with (Legal Aid attorneys?) - (Query:
should Legal £id be cited here by name?) appointed counsel
in New York City, 1966-67.

For evidence that time-served hinders reather than helps at
sentencing, see "Pretrial Detention and Ultimate Freedom:

A Statistical Study," Foreward, Patricia Wald; '"The Effect
of Pretrial Detention," Anne Rankin, 39 H.Y.U.L.Rev. 631 (1964).

Wald and Freed, "The Bail Reform Act of 1966: A Practitioner's
Primer," 52 Am. Bar Assoc. Journal 940 October 1966. (Here-
aftcr cited as Practitioner's Primer.)’

-
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Under the terms of the Federal Ball Reform Act, §3146 (a)
when the ball-setting officer determines that release on
recognizance "will not reasonably assure the appearance of
the person as reguired," he shall impose the first of

(five enumerated) conditions of release which will
reasonably assure the appearance of the person for trial..."

Wald and ¥reed, Practitioner's Primer, 910.

Minimum standards for defender systems, adopted by the
American Bar Association and the National Legal Aid and
Defender Association, standards urge "1)...representation
which is experienced, competent and zealous...5)undivided
lovalty of defense counsel to client" 1. V. Municipal Court
Briefs 2 (June 1965.).

In the District of Columbia, for example, the U.S. Court of
Appeals held that attorneys appointed under Criminal Justice
Act of 1964 would have to provide more than "token"
representation for the indigent and defined adequate repre-
sentation to inciude application for bail review under the
Federal Bail Reform Act. See note 34,

Bail Project of the Philadelnhia Bar Foundstion - Progrress
Report (February - August 19066); Personnl Bail Investigation,
Court of Common Pleas, Cuvahogo County (April 20, 1065-
April 20, 1G67) p. 2; Nassau County Probation Department
Annual Report (1966), p. 9. Figures for the San Francisco
Project for Aupust 1966 - February 1967 were reported in the
Christian Science Monitor (June _ , 1G667) p. 1; Fitch and
Reynelds, The Bail Reform Act and Prelriasl Detention, p._ .

Subin, "Twenty~four Hour Arraignment in HManhattan," p. 20.

The number of defendants considered "recommendable' by Vera
staff rose Trom 29% of those interviewved during the first
year of the Project to 65% in 1964. See "Fact-Finding,
Release and Summons in Lieu of Arrest," Address by H. Stursz
to National Conference on Bail and Criminal Justice,
Proceedings and Interim Report of the National Conference on
Baill and Criminal Justice (April 1965} p. 5.

A partial list of participating organizations includes

the following: East Harlem Tenani's Council, Hotel and Allied
Services Union, United Organizatlion for the Bronx, Universal-
Hagar Spiritual Church, Mobilizztion for Youth, Dr, White
Community Center, New York City Youth Board, New York City
Mission, Joazn of Arc Community Center, Harlem Tecns for Sell-
Help, East Harlem Protestant Parish, Lower West Side Community
Progress Center, and Hopper Home, Women's Prison Assoclation.
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Residence facilities for persons without resources will
probably be difficult to locate. In New York City residence
arrangements are extremely difficult to make - particularly
for adolescents. The adolescent is eligible neither for a
welfare grant to enable him to live independently and under
supervision nor for foster care. And, group homes for
adolescents are almost nonexistent. Short term private
placements were occasionally made in the course of the
Manhattan Bail Reevaluation Project, frequently through the
intervention of interested church or anti-poverty groups.

Freed and Wald, Bail in the United States: 1964, p. 91.

N.Y. Code of Criminal Procedure §556.

Barry v. United States ex. rel. Cunningham, 279 U.S. 597 (1e27).

N.Y. Code of Criminasl Procedure §618 (6).

The practice of re-examining committal orders automatically
shovld be retained. The proposed New York Code of Criminal
Procedure, $330.60, provides that re-examinations take place
upon anplication of the witness. Considering the poverty and
the lack of effective representation of persons confined under
material wiilness orders, the reguirement that they seek review
throuph application seems onerous and unlikely to be effective
in providing regular re-examination of the commitment order.

It is well known that judrges freguently set ball beyond the
financial ability of an accused in order to assure pretrial
detention and thus prevent repitition of criminal conduct in
the pretrial period. This practice, sometimes known as

"preventive detention,” is not consistent with the constitutional

right to bail existent in many states and the purnoses of bail
as defined in case law; nonetheless, it accounts for a con-
siderable amount of the pretrial detention in the United States.

"There is much authority for the view that the right to a
presumption of innocence does not accrue until the time of
trial, and the phrase describes nothing more than...rules
of evidence....”

Tor cases, see 7CJS 872, 334 F. 24 906. Also, Criminal Law
Bulletin (Civil Rights of Prison Inmates).

New York City Criminal Court Act, §56.

Kenneth Lenihan was responsible for the execution and analysis.
of the survey and controlled experiment. Data and further
analysis are included in an unpublished report entitled "Uhe
Effect of Telephone Communication on Release from a Detention
Prison"” on file at the Vera Institute of Justice.

Jigmore on Evidence (Third Edition), sec., 2511.
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New York Clty has recently broken ground for a vomen's
detention facility on Rikers Island. A facility for
adolescents is also planned. This means that the prisonrers
will be housed In an area remote from court services, attorneys,
bondsmen, and potential visitors.

At present there is no visiting on legal holidays in MNew York
City detention facilities. .The incongruity of this situation
wvas highlighted when the wife of a well-kpown union leader,

jailed for contempt, attempted to visit him in the Civil Jail
on Christmas Day. She was turned away, and the press recorded

- her reaction sympathetically. "Serooge must run this city,"

sheuﬁaid. The Reporter Dispatch, (White Plains, Dec. 26, 1967)
p. .

Common-~law relationships are not legally recognized in New
York City. However, the status is frecuently claimed by
prisoners and thelr families.

Rules of New York City Department of Correction, section on
visiting. _

Ibid, sec.



