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INTRODUCTION

The three-month planning phase was used to
explore in detail the logistic and other technilcal
problems of this somewhat unorthodox research
project. Part I of this report gives an overview
of these technical explorations. The results of
these explorations are summarized in Part II of
this report which ocutlines in detail the research
operations we want to put into effect as of January

1, 1973.
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PART I

Search for Descrintive Court Statistics

During the pilot stage of the prcject, a search
was made to locate statistics which would present a
total picture of felony dispositicons in New York City.
The New York State Judicial Conference, court adminis-
trators, and the Police Department were contacted for
the appropriate figures., lione of these sources had
the kind of Information essential for our.study. Two
forms furnished by the Judicial Conference {(JC 153 and
JC 500) centain most of the relevant information, how-
ever, much of it is in raw form. Thefe is a need to
gather and assemble existing data into a comprehensible
state., Our study will undertale that tasl,.

In order to gather information about the three
tvpes of felonies and to determine the feasibility of
sampling, a preliminary statistical study was completed
in October,'1972. \le selected a random sample of 204
felony arrests in the three crime caterories (illegal
possession of a handgun, armed robbery, sale of narcoti-
ics) in Manhattan., These cases were traced from the
arrest register through arraignment charges in Manhattan
Criminal Court. The purpose of the study was to determine
what changes, 1f any, occurred hetvieen arrest and arraign-
ment. Ve discovered that approximately ten nercent of
the cases samplied which began as feloﬁies viere reduced

to misdemeanors before arraipnment.



Search for a Sampnling Frane

The selection of cases to be scrutinized is a critical
step in the project. If the cases are choseﬁ sclentifi-
cally, the integrity of the study will be insured. We
propose to draw a sample of dispositions of felonles over
ten months, and then interview the persons who varticipated
in their disposition.

In a study of felony dispositions the loglcal first
step would be to obtain a police department list of felony
arrests affected, and sample cefendants from that list.

For our purposes, however, this will not be possible.

The oniy central listing of arrests in Hew York City is

the Police Department's "Arrest Register," a computer
printout compiled from "Arrest Reports” which are submitted
for each arrest by the arresfing officer. Since this
register is produced monthly, many cases, particularly
those disposed of in Criminal Court, would have been dis-
posed of up to six weeks before we could sample them. This
is unsatisfactory since it is imperative that the parti-
cipants in a case be approached immediately after disposition.
Yurthermore, if we were to use the Arrest Register as

a2 source of cases, many cases would still be pending at

the coneclusion of the study.

The alternative we have chosen 1s Lo sample cases
from completed court calendars lmmedilately after dis-

position. Tor every courtroom in Suprere and Criminal
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Courts in all four borourhs, the completed court
calendar constitutes a record of a full day's
proceedings. Disposed cases are clearly indicated
on these calendars.

However, what is not indicated is the charge on
which the defendant was arrested. Criminal Court
calendars list only the arraignment charge, and Supreme
Court calendars may list only the final charges or
none at all., To select a sample of defendants arrested
on felony charges from these calendars would be a very
time-consuming operation., For every Criminal Court
disposition in which the arraignment charge was a
misdemeanor, it would be necessary to ascertain, from
the defendant's arrest record, whether the delfendant
was in fact arrested on felony charges. If there were
a felony arrest which had been reduced tc a misdemeanor
in the complaint room, then the case would have to be
sampled. If, however, the defendant was arrested on
misdemeanor charges, it would mot.

It was thus apparent that it was important to know
how often pre-arraifnment charge reductions occurred.
As the October survey (see p. 1) revealed, a signifi--
cantly larpe number of cases (10% of the cases sampled)
are reduced {rom Telonies to risdemeanors before arraign-—
ment. Since we cannot completely ignore such an
important aspectvof the charge-reduction process,
and since to determine the arrest charres for all

misdemeanor arralilgniments would be so time-consuning,



we decided to consider the universe of all felony arraign-
ments as the Ysampling frame" for the cases to be inter-
viewed.

For cases disposed of in Supreme Court, it may be
assumed that the arraignment charges in Criminal Court
were felonies. We can scan Criminal Court calendars for
dispositions for which the arraignment charges vere felonies.

The next gquestion which arose during the pilanning period
was what should be considered a disposition.

Completed court calendars indicate the following types
of dispositions: dismissals, adjournments in oontemplation‘
of dismissal (or discharge cn own recognizance in Suprere
Court), acquittals, convictions after trial, gulilty pleas,
and bench warrants. All except bench warrants, it was de-
cided, will be considered dispositions. Defendants who
"jump bail" may, of course, return to court so "Bench Varrants"
may not always mean a final disposition.

The following categories of felony arrests will not
be noted on court calendars, and not included in the sarple
of cases to be interviewed: felonies dismissed or reduced
in the complaint room prior to arraignment, felonles pre-
sented to the CGrand Jury and returned as no true bills, and
felonies which were abated because the defendant died or
was transferred to another jurisdiction. Because these
cases form such a small part of the total number of felony
arfests, their exclusion from the sample of cases to be in-
terviewed should in no way impair the soundness of our find-

ings.



Finally, during the planning phase, i1t was necessary
to discover how many cases would be disposed of in each
borough by Criminal and Supreme Courts. Three days in
1972 were chosen randonmly, and we counted the number of
pases which were disposed of. The following table presents

the results of this survey:



Average Number of Dispositions Per
Day for Cases APrraigned as relonies”

Manhattan
Supreme Court 25
Criminal Court 59

Total g4

Brooklyn
Supreme Court 25
Criminal Court 38

Total 63

Bronx
Sdpreme Court 14
Criminal Court 37
Total 51
Queens
Supreme Court .0

Criminal Court 9

Total 18

¥ Pased on three days' dispositions recorded on court
calendars.,



1

© Interviewine Logistics

Once the sample had been defined, it was necessary
to obtain copies of the court files, including the pro-
bation report, to locate the participants, and to arrange
for interviews. Before specific papers could be copied
or individuals could be interviewed, we had to meet with
and secure the assistance of officials who administer
the criminal justice system. VWe contacted the admine-
istrative judges in Criminal and Supreme Courts and the
respective personnel who work in each of these systems:
district attorneys, legal aid lawyers, clerks, directors
of administration, and their subordinates. Contact was
also made with the Criminal Justice Liaison Division
of the lMNew York City Police Department in order to
establish procedures for interviewing arresting officers.
Althourh their full cooperation has been assured, we
are still in the process of establishing a satisfactory
sy#tem to reach the widely dispersed police officers,

We also arranged to secure copies of arrest reports
(see Attachment A}.

The Office of Probation granted us permission to
examine and retain, for the duration of the study,
copies of pre-sentence reports for all Criminal Court
cases {see Attachment B). The Department of Proba-

tion for the 1lst, 2nd, and 11lth Judicial Districts
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handles investigation and supervision of Suprene
Court cases. We have not yet received corresponding
permission from the Supreme Court, but hope to obtain
it in due course, since we are able to provide the
court with all necessary guarantees for maintaining
the confidentiality of the reports.

In addition, we are in the process of arranging
with the court clerks and district attorneys' offices
permission to Xerox the appropriate court papers and
to secure working space. Ve also familiarized our-
selves wilth the physical plant of all the court
buildings. Ve have telephone and personnel lists for
each borough, and have available comﬁlete listings of
the assistant district attorneys, Legal Aid attorneys,
and judges. We ascertained the number of attorneys
working in the Legal Aid and District Atterneyg bffices:
work schedule, rotation system, averape case locad per
part, and staff and budgetary difficulties, among
other things.

In the course of our conversations with the court
personnel,_we gathered infermation on how the system
operates. Attachment C contains a copy of a file ﬁémo—
randum summarizing our initial survey of the Queens
County Courts, Ve also prepared charts diagramming
the arrangement of parts in Criminal and Supreme Courts

(see Attachment D).As we proceed with the study, we



will, of course, procure additional data on the
operational aspects of the system.

Our initial survey also disclosed some practical
difficulties in reaching the participants, It was
discovered that the name of the prosecutor or defense
attorney who handled a case did not always appear in
the court papers. Furthermore, the same Individual
did not always handle a case for both the sentencing
aﬁd the final plea. There may have been as many dif-
ferent defense attorneys or prosecutors és there were
court appearances. Also, once the name of the parti-
cipant had been ascertained, finding him presented
another problem. Generally, we went‘to the attorney-
in-charge at Legal Aid or the bureau chilef in the
district atiorney's office to find out where an
individual was assigned for the day.

Private attorneys, on the other hand, were
relatively easy to reach and interview by phone.
Judges were readlly available since they were
usually assigned to one courtroom for at least a
month at a time. The arresting officer, however,
vas exceedingly difficult to reach because his tour
of duty often varied. In addition policemen cannoct
easily be reached by telephone. In only two of the

17 cases were the arresting officers interviewed.



The Interviews

The most important tasks of the planning phase were
to design interviewing guidelines and discover the prob-
lems assoclated with this kind of interview. During the
trial interviews, it became clear that the original gulde-
lines were not adequate to bring forth a clear outline of
the cases studied. In addition, we learned that sometimes
even with good questions, the responses of thé participanté
were not complete because of memory problems.

We have revised and expanded the study's interview
guldelines to achleve a more thorough understanding of the
case and to help alleviate the memory problem. Our plan is
to presént the court papers prior to the Interview to re-
fresh the interviewee's memory and when pessible to allow
time for the participant to locate and review his own file
and notes. It is now anticipated that each interview will
last an hour rather than the initiallyﬁplanned 20 minutes.
(See interview guidelines_ﬁéh page 23 Y. .The guides
have been divided according to the roie of the participant
and then into sections depending on the specific function
of the participant; e.g., the judge may have presided only
over sentencing. For a sample of the interviews which have
been conducted see the case summaries in Attachment E.‘

Our trial interviews showed great variance in memory

according to the role and position of each participant.

10



First, there is a time lag between the proceedings of the
sample case and the interview., This can be expiained in
terms of the sampling techniques and logistics of locating
a participant., The prosecutors, Legal Aid lawyers and
Judges carry large case loads, often as many as 50 cases

a day in Manhattan Criminal Court. Frequentiy, Criminal
Court cases are considered "routine" and less than four
minutes may have been spent preparing for the case, 1if

it was not taken to trial.

The differences between Supreme and Criminal Court
agendas seem to affect the extent of the participant's
memory. The completed daily calendar of any cne part of
the Criminal Court may show over 50 felony, misdemeanor and
violation cases that have been dealti with. Fewer cases
are disposed of per day in Supreme Court and our experience
has shown the Supreme Court lawvers and judges to have
more fully prepared cases,

Aside from considerations of time and work-load,
various interviewees have, due to their function in the
process, a deeper involvement in a case. For exémple,

a policeman may average only 30 felony arrests a year,
and he is Invelved directly with the case for several
hours and thus has more extensive recall for our
purposes, A judge may have been present onlv for
sentencing, and not be able to recall all the data

required,.

11
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Reluctance to spealt with interviewers poses another
problem in studies of this nature. So far, few parti-
cipants have refused to cooperate, Vhile a few judges
were not enthusiastic about participating and one refused
outright te pive detalls on a specific case, mast judges
responded favorably, answering questions frankly and
completelv, All of the prosecutors and Legal Aid
attorneys who have been approached were cooperative,
Private defense attorneys have been willing to discuss
cases over the telephone.

Our experience conducting interviews, combined
with a reading of the relevant literature, has increased
our sophistication with regard to the motivations
involved in plea bargaining. The next section surmmarizes

the knowledege mained in this area.
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The Network of Motivations in Plea Barraining

Here are some of the catepories of reasons which,
alone or in various combinations, impel a prosecutor
to "bargain'.

1. Flaws in the evidence that might make it
difficult to prove in a trial the original
higher charge, but would be sufficient to
prove a lesser offence.

2. Special circumstances in the particular case:
e.g. minimal or no damages, Special charac-
teristics of the particular defendant: e.g.

a minor record or none at all.

Ih some respect, these two categories are

alsoc part of the evidence, because in a trial,
often the jury and sometimes also in a bench
trial the judme may be influenced in their
verdict on guilt by such special circumsténces
that are net strictly "evidence',

3., lotions of the District Attcrney (individually
or as an institution) as to what the "proper"
sentence in such a case ourht to be. There is
the possibility of a discrepancy between these

notions and the letter of the penal code,



especially in view of some of the current doubts
as Lo the remedial or even deterrent effects of

prison sentences.

For the defense attorney, the motivations are

likely to be of a simpler nature:

1. Given the bargaining limits of the district
attorney, the defense attorney will try to
obtain the test deal for his client -- under
his own cperatiocnal constraints.

2. These operational constraints may refer to

the attorney's hesitation to go to trial with
the case; for the legal aid attorney, because

he simply could not try every case even 1f he

wanted to; for the hired attorney, perhaps
because he had only been hired for settling

the case, stc.

14



PART IT

The Research Program in Detail

During the pilot phase, our vision of what is
needed to understand the felony disposition process
more clearly has become more precise. As a result,
not our research objective, but our research program
leading to this objective, has somewhat changed. We
propose to revise our original program in four
respects:

1) Our original plan was directed excluslvely at
the why and wherefores of the disposition
process, in the assumption that a comprehensive
statistical picture of the disposition process
would be available in one or the other of our
agencies. It turned out that only bits and
pleces of this picture are avaiiable; althourh
such a comprehensive picture is absolutely
essential for the understanding of the dispo-
sition process. We have therefore laid out
plans to provide this picture ocurselves as
part of our research effort. Ve intend to
drav, for each of the four major boroughs, a
sample of all felony arrests made during 1871
and pursue their disposition aftermath in the
system. (See below "The Felony Disposition

Statistics for the TFour Borourhs".)



2)

Second, we belleve we should expand our search
for the whys and wherefores of the felony dispo-
sitions (as described in 1 above) to all felonies
and not restrict it to the three criginally se~
lected types of arrests (puns, narcctics sales,
armed robbery). Our major reason is the unfore-
seen and unprecedented campalgn of the media to
focus public attention, and thereby also the
attention of the system, on these three crime
caterories. We would study an abnormal situ-
ation which for several reasons, to be detailed

velow, would be a nistake.

Tn at least two of the borourhs, the district
attorneyvs'offices have adopted internal rules
not to engage in plea bargaining with respect
to certain crime categories presently in the
public eyve, among them possession of a loaded
gun on the street, narcotics selling to an
undercover agent, and pcssession of hard drugs.
Since the system as a whole can accomplish only
a measured amount of work, the irncreased atten-
tion to the erimes that are in the public eye
is likely to result in less attention to crimes
that are not in the public eve, And since we

happen tc operate in such an "under the public
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eve" period, we should find out what happens
to the tetal system, including these three
felonies. What i1s at stake, after all, is how
the total system operates, what it does and
can do. In this way we would make sure that
our investipation will present results that
are independent of the present publicity
filurry. Furthermore, if plea bargaining 1is
seriously curtailed in the three crime cate-
pories -~ as indeed it is -~ and therefore
these charges are not allowed to deteriorate,
there 1is no point in asking why they did

deteriorate.

inally, the decision to extend our interview-
ing to all types of felonies, furthermore, would
avoid a serious intrusion on the system, During
our preliminary interviews, we found the law
enforcement apparatus very sensitlve to our
research efforts. Assistant District Attorneys
and Judges cannot help being alerted, and if
word would spread that we were concentrating on
three specific crime categories, our study,
instead of merely researching, could actively
influence the disvosition of cases. It is one

thing for the pubilic to exert pressure on the
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system (this is part of the normal political
process): It is quite a different thing if
our research effort were to reinforce such

pressure.

Our effort to provide a comprehensive statis-

tical picture of the disposition proecess (1
above), allows us te restructure the function
of the "why and wherefore interviews"., Since
the statistical details will now emerge from
operation (1) above, we can concentrate on the
complexity of the "whys" in even greater depth
than we had originally planned. The revised
interviewing guides give a good idea of this
complexity. We suggest that we use our inter-
viewing manpower on fewer cases -~ 400 instead
of 600 ~- and extend the depth of our inauiry,
as dictated by what we learned in the pilot
operation, Ve will draw this sample from the
completed court calendars, which list the cases
disposed of on a prior court dav. Each borourh
has two court systems: the Criminal Court and
the Supreme Court, and correspondingly, two
complete sets of court calendars. There is
alsc a calendar for a central narcotics court,

which draws some narcotics cases from each of

18
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the boroughs. (See below "The Four Interview-

ing Guides".)

) We believe it essential that we ceonduct, at some
point towards the end of our study, meetings
with the chiefs or at least the supervisory
staffs of the police, the district attorneys’
offices, and the Legal Aid so that we may
complete our picture of the institutional rules

and policies that guide the individual decisions.

& at =4
w w ™

The overall research stratepy is simple and
straightforward: a comprehensive statistical over-
view of the felony disposition process in the four
boroughs: How frequently does charpge reduction take
place? How does this process differ by type of crimes
and other factors? This overall view is complemented
ahd elucidated by detailed interviews with the decision
makers. Thev will provide fthe close-up view of the
internal aspects of the disposition process, especially
of the plea bargaining process in each of the four

borourhs.,



The Felonv Disposition Statistics for the Four Borourhs

We shall collect a statistical sample of 2000
cases from the four major boroughs, 500 from each.
The sample cases will be selected from the computer
print-outs of tﬁe felony arrest records of the calendar
vear 1971, Tor the combined picture of all four bor-
oughs, the statistics will be appropriately weighed.

The cases selected for the sample will then be
pursued through the respective court files and the

following data sheet completed for each case.

- 20
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A. prrest Reglsuel Data:
Crime Code ' Boro Pct. Ho.
' Age’ Sex rghnic

Name ‘
Qompanion§: (1) (2)
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B.

Sentenc
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- Condltloncl



This information will be transferred to punch
cards and subsequentlyv to computer tapes. This
statistic will reveal the essential features of the
law enforcement system in each of the four boroughs,
concerning persons arrested on felony charges. It
will allow us to see what percentape of the disposi-
tions end in conviction of the original charge, of
a reduced felony charge, a nisdemeanocr, or a viola-
tion, -- and what proportion of cases are dismissed
or end in acquittals after trial. Ve shall further-
more learn the relative frequency of guilty pleas,.
and the stage at which they were obtained; we shall
also see the sentences. We shall learn the fime-
intervals elapsed between arrests and dispositions,
and also the various intermediate stages.

If dismissals occur, we hope to learn in most
cases why they have occurred.

Ve shall learn moreover something about the
relative frequency of non-dispositions because of
the defendant's non-appearance in court,

These statistics will be presented for the
individual borourhs as well as Tor the different

crime caterories within each borough.*®

®It is, incidentally, this tvpe of statistics that
would research the effects (if any) of procedural
or policy chanpes within the system, either in the
District Attornev's office or in the ccurtis.
Appropriate "before and after" samples would be
required.

22



THE FOUR INTERVIEWING GUIDES

Police
Prosecutor
Defense Attorney

Judre

23
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Guide for Interview with Police Officer

Does he know about the project? Ifr not, explain and tell him
of police departrent approval and authorization. If problems,
ask him to telephone for verification. Ve want to find out
what happens to the arrest charges when they get into the
court and why. We are interviewing all concerned., Explain:
random sample (this case was not picked because of anything

specially wrong). Also explain confidentiality.

Identify the case. Please describe the arrest and what you
sav or what others told you at the time; please refer to your

notes if any,

1f incriminating objects (gun, narcotics, etc.) were seized,

exactly what were the circumstances of this seizure.

You charged the defendant with A% that time what did
vou consider the evidence for these charge (8)? Record details
as to his own observation, complainant's report and other
witnesses. igéisﬁ-On factual details rather than on such
peneral classifications as "I observed a sale". The general
tone of cauestioning is: "Exactly what happened? Vho observed

whato!

Vere there any chanres made in the charpes in the complaint room?

'a) Vhich charpes? Why? Vhose surrestion? What are the "rules"?

b) VWere the charges chanped at any other point? Why? Vas there

discusolon between you and the prosecutor?
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6. On what occasions did you appear in court? Details on time spent,

testimony given, etc.

7. a) Do vou remember what the defense was, i any?
b) Could you see any weaknesses Or loopholes in the case as you
charged 1it?
~&) As far as you could see, 1f this case had gone to trial how

good was the evidence (ask for each charge)?

8. a) After the arrest, was 1t necessary or would it have been
desirable to make further investigations: Vhat kind?

b) Did the District Attorney ask for such? Vhat?

a9, Did vou follow this case? That is, do vou know howu it was
disposed of? In any case:
a) What would vou expect the normal outcome of this case to be?
b) Is this also your opinion as to what should have happened?

If not, what do vou belleve should have happened?

10. a) As you know, the case was disposed of as follows: .
What do you think the reasons were? Ask about prosecutor,
defense attorney, defendant, judge, etc.

£t} Why do you say this?

11, a) If vou are not sure what to charge a defendant with, what

do yocu do?

(i)} VWhat general rule do you follow in such a case?
{(Charpe btoth? Charge more severe?)

(i) If there are such rules, who makes them?

{(ii4) Are rule changres discussed with colleagues or
_supervisors? (Give example)



12.

b)

a)
b)
c)

d)

26

With respect to this arrest, were there any such probiems

as to how to charpe?

What cormand do you belong to?

What 1s your normal assipnment?

How long have you been on this type of dutwv?

Hew long have you been on the force?

Approximately how many felony arrests have you made during

your career?



Guide for Interview with Defense Attorney

Explain mission; if necessary refer to authorization by

atftorney in charge,

How lonp, have vou been with Legal A1d? A criminal lawyer?
Vhat 1s your averarge caselcad - number of cases handled on

calendar; number of cases to prepare for trial?

Introduce case. Ask him to refer to his notes and files,

At what point did you get into this case?

As vou remember it, what was this case about? VWhat was the
evidence in detail? Compare and discuss discrepancies with

reports of evidence given by police officer and prosecutor.

a) What were your socources of information aboué the case?
What documents, interviews, court hearings?

b) As to the specific charges, in your view how good was
the evidence?

c) What made it so? How credible were any witnesses? Low
likely was it that they would show up to testify? Was
there any special reason to spare them this necessity?

Was there an illepal secarch and seizure problem?

FYhen you rot this case and had informed yourselfl about the
evidence, the record of your client, etc.

a) What were your thoughts?

27
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b} What were vour plans?

¢) What was the likely outcome of the case?

Did you at any point during the case consider the possibility
of going to trial? If so, at what point; in what form? As
a theoretical possibility not seriously considerea or as =z

real possibility? Give details.

Prior to negotiations:

a) What was in your mind as to the ultimate goal?

b) Did you form an opinicn as to what offer you would accept?
¢) What did you think was in the prosecutor's mind as to the
lowest plea he would offer/accept?

d) Is there any routine approach to cases such as this? At
least as a Tirst approach? Please describe,

e) Is there any official Legal Aid policy for the handling

of such cases? Please descriltie,.

What steps were in fact taken to dispose of this case?

a) Where did the discussion take place? Informally or in
open‘court?

b) What was the role of the prosecutor in the barpgaining
process?

(1) Did he malie an offer which vou considered? Or did
he ask you what you would accept?

(1i) Was it a matter of accepting or rejecting an offer,
or was there discussion?

(iii) VWhat did the prosecutor do or say that affected your
position or nerotiations?

(iv) VWhat were your arpuments in the bargaining?



10.

11.

1z.

13.

14,

¢) Did the judee play any role in the bargaining process;
the disposition of the case (other than sentencing)?

d) Was time a factor in the nepotiations?

e) Was your client's custody status a factor? The speedy-
trial rule?

f) Vere your client's demands a factor? For instance, his

protestations of innocence, refusal fto go to trial?

Suppose for argument's sake, that the defendant had refused
to plead guilty to anything. What would you have done?

What would the likely outcome of such a trial have been?

If considerations of time and costs played no pari, how do
you think this case should have been handled? VWeould it have

improved vour bargain or your chances of winning in a trial?

If you had more time and help, what else might you have done

to strengthen your case?

29

Suppose this case had come before you as a judge on the original

charges., On the basis of the availlable evidence, would you
have found the defendant guilty? Of what? If you found him
puilty, what would you have imposed as sentence? (Refer to

prior record and pre-sentencing report.)

Comparing the outcome after trial with the actual disposition,
aside from considerations of worklocad and costs, which do vou

consider preferable from the law's point of view? UWhy?



If the Case Went to Trial

15. Since this is such a rare event, why in your view was no
settlement rezched? 1.e.: why did vou not go lower, or why
did the prosecutor not raise his offer? (Considering the

fact that in most other cases both sides eventuallyrmeet?)

16. What, if any, had been the final offers for a plea on either

side? What was special about this case or its type?

17. If it were a bench trial (why was there nc jury trial; why

did you waive a jury trial)?

If the Case Was Dismissed

18, Yhy was it dismissed? (Details of evidence? Search and

seizure problems? Complaining witness failed to testify?)

19. Did the judge play any part by ruling on a motion to.suppress?



6.
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Cuide for Interview with Prosecutor

Explain missicn; if necessary refer to authorization by bureau

chief,

How long have you been a district attorney? A criminal lawyer?

What is your average caseload?

Introduce case. Ask district attorney to refer to his files

and notes. A%t what point did he get into this case?

As vou remember it, what was this case about? VWhat was the
evidence in detail? Compare and discuss discrepancies with
reports of evidence given by police officer and defense

attorney.

a) What were your sources of information about this case?
VYhat documents, what interviews, what cburt hearings?

b) As to the specific charges, in your view how good was
the evidence?

¢) Vhat made it so? Topibs to be discussed:
How credible were witnesses? How likely was it that
they would show up to testify? Was there any special
reason to spare them this necessity? Vas there an illegal

search and seizure problem?

{lhen vou got the case and had informed vourself about the

evidence, the record of the defendant cte.:



a) What were your thoughts?
b) What were your plans?

¢) What was the likely outcome of the case?

Did vou at any point ir this case ever consider the possi-
bility of going to trial? If so, at what point; in what
form? As a theoretical possibility not seriocusly considered

or as a real possibility? Give details, '

Prior to the negotiations:
a) What was in vour mind as to the ultimate goal? What
alternatives if any did wou consider?
b) Did you form an opinion as to what plea you would accept?
Possibly plea A, and 1if hard-pressured plea B? Or how
did you approach it? .
¢) What do vou think was in the defense attorney's mind as
to the best settlement he could pet?
d) Is there any routine approach to cases such as this? At

least as a first approach? Please describe,

What steps were in fact taken to dispose of this case?
a)} Where did the discussion talke place? Informally or in
open court?
b) What was the role of the defense attorney in the bargaining
process?
(1)  Did he make an offer which you considered? Or did
. he ask you what you would accent? ”
(ii) VYas it a matter of acceptinge or rejecting an offer
or was there discussion?

(1ii) What did the defense attorney do or say that affected
: your position or the nepotiations?



10.

1i1.

1z,

13.

1h,

c) Did ﬁhe judpe play any role in the bargaining process;
the disposition of tThe case (aside from sentencing)?

d4) Was time a factor in the negotiations? |

e) Was the defendant's custody status a factor? The

speedyv-~trial rule?

Supposeg for argument's sake, that the defendant had refused
to plead guilty to anything. What would you have done?

What would have been the likely outcome of such a trial?

If considerations of time and costs played no part, how do

you think this case should have been handled?

_If* you had had more time and help vhat else might you have

done to strengthen your case?

Suppose this case had cone before vou as a Jjudge on the

"original charges. On the basis of the available evidence,

would you have found the defendant guilty? Of what? If
you found him guilgy, what would vou have imposed as sentence?

(Refer to prior record and pre-sentencing report.)

Comparing the likely outcome after trial with the actual
disposition (disregarding consideration of work load and
costs ) which do you consider preferable from the lavi's

point of view? ‘Uhy?



15.

16.

17.

18,

19.

34,

If the Case YWent to Trial

Since this is such a rare event, why in your view was no
settlement reached? 1i.e.: lwhy did you not go lower, or

why did the defense attorney not railse his offer? {(Consid-~
ering the fact that in most other cases both sides eventually

mneet?)

What, if any, had been the final offers for a plea on either

side? What was special about this case or its type?

Tf it were a bench trial (why was there no jury trial; why,

in vour view, did the defendant waive a jury trial)?

If the Case Vas Dismissed

Vhy was it dismissed? (Details of evidence? Search and

seizure problems? Complaining witness failed to cooperate?)

Did the judge play any part by ruling on a motion to suppress?
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Guide for Interview with Judre

Explain mission. 1If necessary refer to authorization by

presiding Jjustice. Introduce case. Establish for which

appearances in this case he was the Judge.

At what point or points did you get into this case?

On Guilty Plea:

Did this case reach you:

a)

b)

Only after the district attorney and defendant had
agreed on a plea?

Or hefore?

if vefore, what role did you play in the apreement?

a)

b)

c)

Vlere vou asked for your help or advice by the parties?

Did vou offer any ald?

Ir yes: XIn what situation? How did you“help or advise?

VYas there discussion or agreement about the likely sentence?
What was said?

Was there discussion about the evidence in the case in

relation to the plea? To what extent? Vhat was said?

Had vou been in any way concerned with the evidence in the

case?



if ves: As you remember it, what was it? (If discrepancies
with police, etec.. try to clear up.)
if not: PFrom our interviews with the police officer, the

district attorney and the defense attorney, it appears the

evidence in this case was &s follows: (Report 1t to judge).

If the defendant had refused to plead gullty, how do you
think the case would have ended up? (Trial? Verdict?

Likelihood of conviction? Sentence?)

Comparing this likely outcome after trial with the actual
disposition (disregarding considerations of work lcad or
costs), which do you consider preferable from the law's

point of view? VWhy?

Judee YVho Sentenced

The defendant was conviected of . You sentenced him
to . Could you perhaps retrace what thoughts led

vou to this decision? {Ask for a detailed narrative.)

Probing questions re sentencing:
a) Was any arrangement reparding sentence made during dis-
cussions, in the form of a promise or recommendation?

If sc, what was agreed upon?

36



b)

c)

e)

£)

z)

If

as there anything about this particular crime that
affected your sentence?

If there is a guilty plea on a reduced charge, an inter-
esting problem arises: How far does your view of what
the defendant actuallyv did enter the sentencing decision?
Did the limitations imposed by the plea-taking affect
sentencing? Ilow?

Was there anything about this particular defendant that .
affected your sentence?

Was the defendant's custody status a factor?.

How do you go about fixing the sentence: Do you start
with some kind of an average (par) for this kind of

crime, and adjust them for aggravating and mitigating

‘ecircumstances? Or dco you look at all the factors and

come to some kind of overall judsment?

How much a factor was the pre-sentence report? What
aspects of the report? |

How much a factor was any argument made-by the prosecutor,

defense attorney or defendant at sentencing?

There Vas a Trial

If the defendant had pleaded gullty to these same charges,

vould you have sentenced him differentliy? Why?

37



10.

11.

If there was a Dismissal

Why was the case dismissed? (Details of evidence? Search

and secure problems? Motion to suppress?)

All judges

About how many years have you been a judge in a criminal court?
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VERA INSTITUTE OF JUSTICE
30 EAST 39TH STREET

NEW YORXK, N.Y. 10016
YU 8-5380

Date: ' 19

Central Records Division
Criminal Records Section
80 Lafavette Street

New York, New York 10013

Att: Lt. McCaffery
Dear Sir:

This is to reguest the release of copies of arrest reports to
M L -, The use of these documents

for the purposes of our disposition process study has been anproved
by the Police Commissioner.

We would like the following reports at this time:

Defendant's liame Arrest HNumber Precinct XNurber Vear

Thank you for your cooperation.

Sincerely yours,

Hans Zeisel
" Research Director

Vera Stalf cignature

(If any spacc 1s left blank, it should be crossed out and initialed.)
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VERA INSTITUTE OF JUSTICE
30 KFAST 3¢TH STREET

NEW YOREK, N.Y, 10016
YU 8-6380

ACKNOWLEDGEMENT FOR RECEIPT
© of '
PRE~SENTENCE REPORT

This is to acknowledge receipt of a copy of the

pre-sentence report for ' s
docket# , whose case was dilsposed of
on ' 19 .

The release of such copies for use in connection

- with the Vera Tnstitute's "Disposition Study" has been

approved by The Office of Probation.

The contents of the report will be kept confidential,

and, at the conclusion of our study, all coples will be

returned,

Date: . 19

Vera Staff Member
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VERA. INSTITUTE OF JUSTICE
80 KAST 39TH STREET:
NEW YORK, N.Y. 10016

¥ a-5380
Date:
TO: H. Zeisel, L. Friedman, A, wolf, L. Pollock
FROM: I. Finel Honigman
SUBJECT: Tnformation on Queens Courts

“Criminal Court and Supreme Court: 125-01 Queens Boulevard (82nd Avenue)
Switeh Board:544-9200
Location: Supreme Court District Attorney: 2nd F1. Rm, 271

Supreme Court Clerks Office: 7th ¥1l,, 705--General Clerk
710-~Chief Clerk

Supreme Court Legal Ald: ist Fl. Rm. 106
Grand Jury; 5¢th Fl1.

Cpiminal Court Districe Attorney: Ground Floor, GLO

Criminal Court Clerks Office: Ground ¥loor, GOH

Arraignment Cleriks Office: " # G2

Criminal Court Lepal Aid: 124.22 Queens Blvd., 1lst T,
BO 3-1777

Complaint Room: (343) Ground Rlcor, G3C

surrere Court

Staff:
Thomas Demakos George Byrer
Supreme Court, Burezu Chief Supreme Court Clerks Office
Assistant District Ltiorney bhereau Chief
Potter Fueene Prels, Rureau Chief
Supreme Court Legal Aild Criminal Court, Assistant

District Attorney
Julius de la Rosa
Criminal Court:Clerks Cffice
Bureau Chief Legal Ald: Zollo
’ Elliot Case

Mo Complaint Orders (343) Mr. Royal Riley



Sunremne Court Information:

District Attorneys 0ffice: Mp Thomas Demakos 1is will to allow us to
interview his stalfl. He ceemed interested in the study, although he

did not have any supgestions or information to offer us. The way cases
are treated in suprene court depends on each individual case. Mr.Denakos
mentioned as a primary factor the defendants record. 15% of the cases

are borought to tpial There are 6 trial parts, there are 5000 indictements/yxr

Clerks Office: Hr. Begrer nad only vaguely heard of the Vera Institute.
fe will show us the General Clerks Office and introduce us to his staff
when we come to sample our first case. The calénders in suprene court
do not have the charges. The trial calenders will have the charge and
the plea. WMr. Begrer seemed surnrised at our procedure of remnoving
court papers irom the clerks 0fffce. He will allow this precedurs as
HMr. Horman nas granted permission. Eowever there are no Yerox machines
in the Clerks Office. e will have to take the court papers to the

D. A's Office (2nd fl. D.A's Section of tne building) and get permission
to use there machine.

Legal Aid: In Queens, Legal Ald in Supreme Court treats 50% of Jail
cases and 37% of other cases. The overall is only H40% (wvhich is lower
than in the other bouroughs). Ir Potter was far from enthusiastic,

he seemed skeptical of our potential resultis and felt that our project
was too limited in 1its scobpe. He will cooperate DY noi fying his staff
once he checks again with Iir. Kasinoff. He felt that we should sepaxnate
our sample into bail and jail cases. And furthermore into adult cases and

youthful offenders (16---13 years) cases

Criminal Court information

District Attorneys Office: Ir gugene Prels showed great interest and
will offer his fullest assistance. In Queens there wilil almost always

be 2 or 3 D.A's on a case. Mr., Preis staff of about 15 D.A's. rotate
about every 6 weeks in each part., Therefore a D.S. and a judge mlght
remain for 6 weeks in one part which will simplify our search for D. A's.
The case load is about 20/30 a day. However ¥y, Preis felt that the

D.A. will not remember very well, especially the deteails of the case
which are not on tne court papers. The D.A, Office is extremely limited
in space, in one narrov Office the D.A's. work and Keep 211 records.
There are no D.A. files, all remarks are written on {he ecourt papers.
There is a tremendous turnover of D.A's.(lack of money and lack of ad-
vancenent possibiiitieS)Queens has less nuggings, but more pburplaries
(residential) and more Grand Larceny. There is a lesser volune than in
the other boroughs. The D.A's. policy is not to take pleas on Telony

gun charges, undercover sales and hard drugs possession,

In Majuana cases Manhattan is more liberal then Queens. Queens Criminal
Court only has final jurisdiction on misdeameanor cases oOU felcony charges
reduced to a misdemeanor). There are 9 criminal parts. 3,3a,are youth
parts, however in Queens there is a separate Bureau Chief for these parts
(vhich if necessary will be contacted; In Criminal Court one of the

most common cases presented To a jury are intoxicated driving charges

Mr. Preis felt that the police Officer 1s top often the deternining
factor (he decides whether =, write up the charge as a felony or as

a misdemeanor).



The important factors in a case can depend on the individual complainant.
" A women feels she will be scarrec if she has to take the stand",

thus a case 1s dropped . These factors will not anpear on the court
papers and the D.A. might have forgotten yet these elements might
be essential to gnderstanding the case. Mr, Preis will introduce

us to his staff. le suggested that we should come to Queens with
identification letters, as his men are directed not to speak of

thelr cases to anyone.

Court Clerks Office: Mr. Julius de la Rosa, after checking with HMr.
Heuman will let us use the court calienders in his office (he has

" the complied calendars each dayv). We can use the Xerox nachine in

the Court Clerks Office(Near .the door to G 64), The court papwes do
not remain in separate trial parts. As in Manheattan, they are all
filed the following day in the Clerks Office (by docket number and
year). He will introduce us to his staff who will assist us if we
cannot find the case. There are very few cases lost in Cueens.

Complaint Room: The complaint Room Mo complaint Orders Uunder Royal
Riley's supervision) are filed in the D.A's. Office (GL0). e will
be able to scan those files each time we sample. The form in the

- f1le includes the charge and the reason for dismissal.

Legal Aid: wr Zollo, Being on vacation, I spoke with Mr. BEliot

and he proved to be most helpful. ke was very interested in the
project and he will check with Mr. Kesinoff, he will notify his stalfl,
lir. Case hopes that our study will benefit Lepal Aid by proving how
wssential the process of plea bargaining is to the system. Like Iir.
Preis, ir. Case mentioned that the Police Officers are responsible

for the great number of felony errest. GHr. Case will arrange & meeting
for us (all interviewers), with his staflf, so that theyv nay know
us and learn of our project. ils staff is also instructed not to
discuss cases with anyone. ‘
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CASE A

Original charge: Robbery in the first degree; possession
of a deadly weapon; and assault,

Final charre: Rebbery in the third degree.

Sentence: 07 years

The defendant was apprehended iﬁ the act of robbing a bar
and grill, Ile was accused of brandishing a shotgun; he and his
companion had several weapons in their possession. One person
in the bar was injured, although not in a shooting incident.

The defendant was charged with robbery in the first degree,
possession of a danperous weapon, and assault. He was indicted

and the case was adjudicated in the Supreme Court.

Interviews were conducted with the.defense attorney.
(private), the assistant district attorney, and the judge. Both
the defense attforney and the assistant district attorney re-
called the case rather well and were able to discuss it exten-
sively. The judge failed to remember the case or the D.A.'s
arguments., He was able, however, to reconstruct his reasons for

the sentence upon seeing the preobation report.

The charge was eventually reduced from a B Felony,
carrying a penalty of up to 25 vears, to a D (a penalty of up to
7 vears). The defense attorney claimed to have received an offer
of an E sentence to a D felony, but could not take it as his
client was not brought from the jail to apgree to the bargain,

This offer was later withdrawn, The D felony was pleaded to for



fear of the charge belng ralsed to a C felony in view of the
physical injury caused during the crime. There was no final
agreenent concerning sentencing, nor was the judge present or
significant at any bargaining session. All parties involved
agreed that the probability of conviction was extremely high
if not 100%. The case load of the D. A. determined his
willingness to take a plea in addition to his second thoughts
on the arbitrariness of juries and the quality of his witnesses.
(the bar was a known drug center, and its clientele had long
records).

The defense attorney indicated that the sentence in this

case was probably affected by articles in the New York Times

on sentencing practices, which were published a few weeks be-
fore this disposition. He quoted the judge as saying from the
bench that it "can't go unrecopnized that prople criticize
judges for being too lenient." The attorney had argued for a
shorter sentence and felt that the publicity was detrimenta}.to
his case. The judge stated that he would not have accepted

a lesser plea in this case as it would appear to outsiders that
the sentence was not stringent enough. He added that judges
bear the brunt of criticism for light sentences rather than

the prosecutors who, in fact, accept the lesser pleas. Con-

sequently, the judge gave the maximum allowable sentence here.
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CASE B

Original Charge: Possession of a Dangerous Weapon - "D" Felony
Final Charge: Possession of a Dangerous UYWeapon - "A"
Misdenmeanor

Sentence:; 30 days

Thé defendant was found by a police officer (A) sleeping
in a parked car with two other persons. When the officer and his
partner (B) attempted to check their identification, they noticed
that there was a handgun in the front seat. Officer A maintained
that after officer B shouted that there was 2 gun, the defendant
moved his hand towards the gun. Officer A then warned him not
to move and pointed his revolver at the defendant.

The three defendants were ordered out of the car and spread-
eagled against it until additional police arrived. TIdentification
in the name of another perscn was found on the defendant, and drug
paraphernalia (glassine envelopes) was found in the trunk of the
car. All three persons were booked and arraigned for possession
of a dangerous weapon, possession of drug paraphernalia, possession
of a hypodermic instrument, and possession of stolen property.

According to the prosecutor, the strength of the case de-
pended upon the legality of the search by the arresting officer
and weather any one defendant could be "connected" to the gun.

In such cases in Mew York, there is a presumption that anyone in
an automobile with a dangerous weapon possesses the weapon, uniess
he can prove otherwise. The prosecutor would not quantify the
strenpgth of the case, but the defense attorney estimated 1t at‘

HSO_‘.SO%I .
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It was agreed that charges against the other two persons
(defendant's brother and sister-in-law) would be dismissed when
defendant pleaded quilty to possession of a dengerous weapon as
én "AY misdemeanor. It was agreed that sentencing would depend
upon the pre-~sentence report prepared by the O0ffice of Probation.
The prosecutor agreed to this deal because it "was not a great
Supreme Court case" and the defendant might have received a similar
deal if he had been indicted by a Grand Jury. Also, the defendant
had no reccrd, and leniency seened warranted. .

Based upon the defendant's claim that he had "taken the weight"
for his brother (who had a record) and upon the fact that he did
not have a record, the pre-sentence report recommended probation.

However, in spite of the recommendation, the Judge sentenced
the defendant to fhirty days in prison, citing his distrust of
pre-sentence reports, his conviction that someone must pay for the
crime, and his feeling that the defendant might prefer a month-
long sentence to the three-year probationery period which he con-

sidered the alternative.
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CASE ¢C

Original Charge: Possession of a dangeroﬁs drug in the third
degree (D Felony).

Final Charge: Attempted Possession of a drug (B Misdemeanor)

Sentence: Conditional Discharge.

The defendant, after having been arrested on another charge,
was found with 11 manila envelopes of marijuana. IHe was arraigned
on criminal possession of a dangerous drug in the third degree.
Interviews were conducted with the Legal Aid lawyer, the assistant
district attorney, and the judge. All participants were present

at both the plea and the sentence and recalled the case.

The charge was reduced to a B misdeneanor (attemnted possession
éf a dangerous drug). The Legal aid attorney was very pleased
with the result: "The defendant got an excellent deal." He felt
that he had a poor case and, if it went %o trial, the defendant
had a 100% chance of being convicted. 1In a jury trial, the de-
fendant would have been found guilty because of his prior record
and the evidence found on his person. In:addition he had a case
pending in Manhattan, about which the defense attorney knew nothing.
With respect to sentencing after trial, .the Legal Aid atforney
stated the defendant would nave gotten at least Cour vears (a class
D felony carries a maximum sentence of seven years). Legal Aid
and the judge agreed on the plea. The judge promised a sentence

of Conditional Discharge at the time of the plea.

The assistant district attorney felt that the chances of

conviction were also 1007%. However as the drug was marijuana, he



et

had to reduce the charge (in drug cases in Queens, the district
Attorney's office accepts pleas only on marijuana charges. The

judge suggested the plea.

The Judge felt that because the defendant was not an addict
and the drug was marijuana, in a bench trial the sentence would
have been the same. A jury, however, would probably convict. The
jﬁdge felt that a conditional discharge would give the defendant
"a hold over himself". He usually gives out a fine in such cases,
but "the defendant was in no position to pay and and I did not |
want him to steal." ' The judge felt this was a proper reduction
because the original charge had been too great. He blamed the

the police for "overcharging the drup cases.”

The assistant district attorney and Legal aid lawyer agreed
that the case load is heavy, but there are "no pressures to take
pleas." The assistant observed: "I can take any case to trial

if I want.V



