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Foreword

Studies of criminal courts almost always include a discussion of the high
drop-off rate between arrest and final disposition. Only a handful of cases
eventually lead to conviction on the original charges, and of those only a
minute fraction are resolved through trial—a pattern that has come to be
known as the “funnel of justice” To this extent, the findings in Felony
Arrests are no different than those in dozens of other studies. However,
what is distinctive about this book is its careful examination of how and
why this attrition occurs. Typically it is attributed to one of two factors:
Either the police were guilty of mistakes at arrcst or the court has been
forced to make shortcuts owing to congestion, incompetence, or careless-
ness. The truth of the matter, as this study of New York City’s criminal
courts makes abundantly clear, is that neither of these popular explanations
is correct. Although containing more than a grain of truth, they overstate
and oversimplify, and in so doing they perpetuate half-truths, myths about
the functioning of the eriminal justice system. Such errors are common and
have a powerful effect. They lead to incorrect diagnoses of problems and
questionable proposals for reform. They miss the obvious even as they
search for the elusive. And as will be seen, these errors are fostered even
by thase closest to the criminal process.

It is for these reasons that Felony Arrests is so important and deserving
of the attention of the larger audience which, one hopes, will be reached
by this new Longman edition. This is a careful study, detailing whar actu-
ally occurs as felony cases wend their ways through the criminal process,
and why they are handled as they are. As such, it is an important correc-
tive to the common misunderstandings and conventional views of the
criminal process.

Felony Arrests is a study of a single city, New York City, and one can
lepitimately agk, how much can we generalize from it? We might be
tempted to answer “‘not much,” since the portrait presented here is now
several years old and examines a city whose size and complexity make it
distinctive if not unique. However, it would be a shame to dismiss these
findings as being out of date, or as revealing no general insights into the
criminal process, As shown in the Epilogue, which reports on more recent
data, the dispositional pattern of felony arrest cases in New York has re-
mained remarkably stable in the period since completion of the original
Vera study, this despite the several and often dramatic changes in the way
these cases are processed.

Xi



xii Felony Arrests

The more problematic question is, to what extent do these findings from
such a distinctive city yield insight into the nature of the criminal justice
system in general? Obviously at one important level, every city is unique,
but the question is, how distinctive? The ways prosecutors are appointed,
judges selected, police assigned, and the ways each works with the others
vary significantly from city to city, and clearly affect the ways courts
operate. Yet if researchers ask the right questions and concern themselves
with the generic, underlying factors and processes, a study of a single set-
ting can yield great insights of a general nature. While particular details
vary from place to place, there are contours, tensions, and processes that
are common to all. This study focuses on these basic and generic concerns,
and as such yields important generalizable insights.

On the other hand, I do not mean to suggest that this portrait of New
York City’s courts describes in detail the criminal process throughout
America. As James Q. Wilson, Martin Levin, and others have so con-
vincingly demonstrated, the criminal justice system reflects to a consider-
able extent the values and expectations of the local political culture.! What
it does is to identify those types of factors that go into decision making in
the courts.

The most obvious finding in this study is the high attrition rate in crim-
inal cases. Roughly 44 percent of all felony arrests are dropped outright,
either by the prosecutors or judges. Of those remaining, only one-guarter
lead to convictions on felony charges, and of those convicted, fewer than
10 percent are sentenced to prison for felony terms. Furthermore, only a
handful of all cases (less than 3 percent) are adjudicated by trial, the vast
majority being resolved through guilty pleas. In this sense, New York City's
“funnel of justice” is similar to that of most other cities, and incidentally
not markedly different from the pattern for many small towns. This simi-
larity to other courts reinforces the position that despite New York’s dis-
tinctiveness, the findings reported here shed insight into the operations of
the courts in other settings as well.

The most intriguing findings in this study were the high number of felony
arrests which involved people with prior relationships and how this fact
affected the court’s decision making. The study’s concluding reflections
summarize this issue in succinct fashion:

The study found an obvious but often overlpoked reality: criminal conduct
is often the explosive spillover from ruptured personal relations among
neighbors, friends and former spouses. . . . [T|he reluctance of the com-
plainants in these cases to pursue prosecution . . . accounted for a larger
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proportion of the high rate of dismissal than any other factor. . .. It also
hos an effect on the sentences ultimately imposed in those cases that sur-
vive the adjudicating process. Judges and prosecutors, and in some in-
stances police officers, were outspoken in their reluctance to prosecute as
full-scale felonies some cases that erupted from quarrels between friends or
lovers. . . . Thus, where prior relationship cases survived dismissal, they
generally received lighter dispositions than stranger cases.?

When these factors are taken into account, the study concludes, one can
detect a rough sense of proportionate justice that pervades the system.
Serious stranger-to-stranger felonies—real felonies™ in the language of
the study—are treated seriously and conviction results in stiff sentences;
in contrast, “technical felonies” among family, friends, and lovers are usu-
ally downgraded, at times leading to dismissals and often resulting in re-
duced charges and light sentences.

While one might dispute the wisdom and at times the accuracy of this
classification the Vera researchers imposed on the cases, what this study
makes abundantly clear is that the nature of relationships between accused
and victim is a salient factor in the minds of criminal justice officials. They
look beyond the formal charges and strength of evidence to assess the
incident itself, making complex judgments about “contributing” factors and
circumstances. Despite the formalities and procedure of the criminal proc-
ess, they are concerned, as well, with substantive justice. It is this concern,
the study reports, that leads to much of the drop-off and differential treat-
ment of felony cases.

When first reported, these findings were discounted by many scholars
whose own research suggested other explanations for the high drop-off and
differential treatment of criminal cases. Standard explanations focus on the
self-interest of officials, the organizational imperative to cope with conges-
tion and heavy caseloads and the need for a smooth functioning routine.
Thus it was not surprising that a study which emphasized considerations of
Justice was greeted with skepticismi.

While it may be that these different explanations are a result of which
jurisdictions were examined, it is more likely that they reflect the different
methods and concerns of various researchers. A good deal of research on
criminal courts is motivated by a zeal for due process, and focuses upon
the lack of trials, the infrequency of formal motions, charge reductions,
and the like as a means of exploring the gap between theory and practice.
Finding few formal motions, fewer trials, frequent charge reductions, and
a rapid pace in the courtroom, it is easy for researchers to conclude that
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concern for due process has all but been abandoned in favor of self-serving
interests. This view is reinforced by sociological theory which holds that
there is a tendency for large-scale organizations to abandon formal goals
in the interest of maintaining group cohesion and individual self-interest.

Studies of criminal courts emphasizing such concerns employ a variety
of different methods and techniques, but they share one important feature
in common: They have rarely asked officials why they handle individual
cases as they do. These researchers infer motive rather than ascerain it
and it is for this reason, I believe, that they tend to discount or overlook
considerations of “justice.” In contrast, this study follows the sage advice
of the late Paul Lazarsfeld: If you want to know why people do something,
“ask them!” This research has done just that. It painstakingly drew two
samples of cases, systematically interviewed officials who played a role in
handling these cases, and carefully reconstructed reasons for decisions in
each case at each stage of the criminal process. The authors of this study
are well aware of the dangers that such an approach could lead to self-
serving rather than truthful responses, but the consistent pattern and
“logic” they find suggests otherwise. The results can be taken as an accu-
rate description of factors shaping disposition.

What one sees depends upon what one is looking for, where one looks,
and how one listens, and it may be this that accounts for differences be-
tween the findings in this study and those in so many other studies. Still
such variances are not so much in opposition as they are complementary
to each other. Felony Arrests suggests the importance of still another,
often overlooked set of factors; it does not refute the findings of others
who emphasize case pressures, political culture, social background factors,
or organizational self-interest as partial explanations for courtroom be-
havior. As such, it reinforces the obvious need for researchers to use a
multiplicity of techniques and methods.

One might argue that prior relationship should not be a significant factor
in determining case outcomes, that a truly even-handed system of law
should proceed without regard to such particularistic factors. But whether
we like it or not, those who invoke and administer the law do in fact take
such relationships into consideration. Why? Most obviously because they
often have an eve to fufure relationships between legal antagonists, and see
that strict and continued invocation of the law can be an impediment in
those relations.

While students of criminal courts have rarely focused on such consider-
ations, researchers of other legal institutions have. Studies of police prac-
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tices consistently reveal the importance of these considerations. In fact,
one of the primary functions of the police is to try to cool down disputants
who know each other without having to make an arrest. All studies syste-
matically investigating police encounters with suspects report that the
police are much less likely to arrest when the parties to a dispute are re-
lated to or know each other.? Indeed, “good” police work often consists of
resolving such disputes through negotiation, compromise, or temporary
separation even though there may be probable cause for arrest. Such prac-
tices are so widespread that they have led one researcher to give his book
on police the subtitle Streetfcorner Politicians.* Felony Arrests shows that
even when arrests have been made, these same considerations continue to
be applied by the prosecutor and the court,

This reluctance to invoke the full force of the law in disputes among
acquaintances is not limited to police, prosecutors, and the criminal law.
Research on civil law reveals a similar reluctance to employ the law in
disputes among acquaintances, Stewart Macaulay has found that the full
force of the law is rarely used in business, either to define relationships or
resolve disputes.” Even though businesses relied on their attorneys to draft
contracts and monitor their performance, he found, many such contracts
contain boiler plate lanpuage that is probably unenforceable in court,
Furthermore, in the event of disputes arising under these contracts few
businesses went {0 court or even threatened to do so. Most businesspeopie,
he found, prefer the handshake to the contract, and informal discussion
and compromise to litigation in the event of dispute. Two overriding fac-
tors account for this: the desire for future relationships and considerations
of reputation, both of which are jeopardized by formal insistence on rights.
Even to draw up a careful contract, he found, generates a considerable
amount of ill will. Among other things, a “good” contract is likely to an-
ticipate all the ways one’s business partner could cause problems, and as
such it fosters suspicion and distrust. More general is the desire to limit
disputes and maintain harmenious relations, thereby creating a strong in-
centive to keep the dispute “within the community,” as it were.

We see, then, a general pattern. While the law plays a significant role
in defining expectations and shaping boundaries, and stands as the “ulti-
mate weapon,” it is but one of several forms of social control.

Like the studies of police practices and Macaulay’s work on contractual
relations in business, the central findings in the Vera study all fit this pat-
tern. Each of them suggests that when there is another basis for social
control, there is a reluctance to invoke the full force of the law even when
there is a clear basis for doing so. Donald Black has found that this is a
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general tendency across all cultures and has phrased it in general proposi-
tional form. He asserts that “relational distance predicts and explains the
guantity of law. . . . Law is inactive among intimates, increasing [in use]
as the [social} distance between people increases. . ..

We are accustomed to think of the criminal justice sanction as an awe-
some power, and indeed it is. But it is also something of a clumsy giant.
While it wields enormous powers—the possibility of death, lengthy prison
terms, the stigma of conviction—these are nevertheless a limited range of
responses which are further constrained by the ambiguity of language it-
self. Applicable for some offenders, sanctions may not be appropriate for
others, and no matter how carefully drawn, a statute inevitably fails to
fully capture precisely what its authors intend. Aiming to proscribe one
type of conduct, the law inadvertently draws other conduct within its
definition.

This study nicely depicts what officials do when confronted with these
problems. They use their discretion; they distinguish between “technical”
and “real” felonies (i.e., those incidents which have all the elements of a
felony but nevertheless are regarded by all concerned not as “crimes” but
“social problems” which are best coped with elsewhere, and those “serious”
incidents which are properly handled by the courts), and develop alterna-
tive plans accordingly. No doubt readers will disagree, perhaps vigorously,
with how this particular distinction is drawn, but no one can disagree with
the fundamental finding of this study: that a broad spectrum of behavior,
involving incidents of widely varying seriousness, stemming from quite
different causes, and invested with a wide range of social significance, can
be and often is given the same label when formally defined as a crime; and
that what the law simplifies, public officials complicate. It is this, the study
finds, which leads to so much of the differential handling of seemingly simi-
lar cases.

Traditionally, prosecutors and judges have accommodated these con-
cerns through the exercise of their charging and sentencing discretion, but
within recent years this discretion has come under increased attack. Plea
bargaining has been challenged as a self-serving device employed by prose-
cutors and defense attorneys who are more interested in their own con-
cerns than those of the accused or the victim. But increasingly, scholars
are coming to realize that the same discretion that permits such abuses also
facilitates other objectives as well. Much of what is “negotiated” deals
with the meaning of the facts, and takes into consideration the nature of
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the incident as well.” Felony Arrests makes a major contribution to this
growing literature.

Similarly, judicial sentencing discretion has also come under fire recently
as a source of problems for the courts and prisons, and the response has
been a growing tendency to “rationalize” and restrict judicial decision mak-
ing at this stage through legislation mandating minimum, determinate, or
presumptive sentences.® Although each of these schemes is quite different,
they share one element in common: increased restrictions on judicial dis-
cretion at sentencing.

The rich details in this study suggest why such reforms in plea bargain-
ing and sentencing are likely to create some problems even as they seek to
solve them. While this study does not and cannot lead to the conclusion
that prosecutorial or judicial sentencing discretion shouid not be curtailed,
it does point out the great variety of conduct and situations which can be
characterized by the same formal offense, and in so doing reveals an im-
portant truth about the limits of the language of law and the functions of
discretion. It reveals a considerably more complicated process than so
many advocates of reform, particularly of sentence reform, seem to realize.

But to acknowledge, as this study does, that once the nature of prior
relationships is taken into consideration, one can detect a pattern of rough
justice in the courts, is not to conclude that there are no problems. The
study also reveals a careless and haphazard process. The courts in New
York City are complex, busy, and confusing institutions; decisions are
made split-second; information is often incomplete; inferences are drawn
from negatives. For instance, this study reports that when complainants do
not appear at scheduled court appearances, prosecutors are inclined to
drop charges on the belief that the complainant-victim does not want to
press the case because differences have been patched up or restitution has
been made. But such an inference can be and often is wrong; nonappear-
ance can also mean that the complainant has been intimidated by the ac-
cused, has misunderstood directions from the prosecution, or has been
waiting patiently in the wrong courtroom.

If we accept for the moment that prior relationship and the wishes of
the complainant should be taken into consideration in establishing charges
and sentencing, then we must also ask how this information can be ob-
tained in a systematic manner. Clearly the haphazard process described in
this study is inadequate. Similarly, to say that a rough sense of propor-
tionate justice prevails in New York’s courts says nothing about the ap-
propriateness of the proportions or how they are timed. It may be that
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overall the courts are too slow, or too harsh, or too lenient—taking too
long to come to decision, discounting across the board certain serious
offenses, and treating others too harshly. Or perhaps it fails to appreciate
the intimidation that husbands or former husbands exert over women who
are complainants. Here too, the study makes no judgments, but does raise
important questions for further consideration.

Even though Felony Arrests seeks to understand the criminal process
from the perspective of official participants, it would be a mistake to read
this book as a justification of the status quo, a defense of current practices.
While the study does show that a consideration of justice plays a larger
role than is generally thought, it also reveals a system with a great many
serious problems. If it fails to conclude with an appeal for “comprehensive
reform” or a list of major changes, this is because the study recognizes
just how complex and deep-seated the problems confronting the criminal
courts are. It depicts a system struggling along more effectively than many
imagine, but one with an immensely complicated set of nagging problems,
ones which are not likely to be effectively tackled by “more resources,”
“better personmel,” “stricter sentencing standards,” or the “abolition of
plea bargaining,” solutions with great popular appeal but likely to miss
their mark in this little-understood and immensely complex process, While
the study does not offer any solutions to the problems it depicts, it does
provide a more accurate portrait of that process than has hitherto been
available. And to the extent that solutions cannot be found until problems
are first diagnosed, this study makes a major contribution to the improve-
ment of the criminal justice system. It also suggests that improvement is
likely to be achieved piece-meal through incremental adjustments; in the
aggregate such efforts are likely to be much more effective than many more
celebrated “comprehensive” reforms, which while glamorous are likely to
be premised on false assumptions.

Finally, as good as it is, Felony Arrests is not the definitive study of
criminal courts. Indeed it is not likely that a definitive study can ever be
written; the criminal process is too varied, too complicated for any singie
work to capture its essence. However, this study is important, and is one of
the truly outstanding books on the criminal courts that have been pub-
lished in the past decade. Its most distinctive features are that it success-
fully chailenges a number of myths about the operations of the criminal
process, and that it returns our attention to the fact that the law is a norma-
tive ordering, an enterprise designed to apply the values of the community.
As flawed as this institution is in pursuing the latter function, Felony
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Arrests shows that this goal has not been altogether forgotten, even if it
must make itself felt in a variety of not-so-obvious ways.

It is also an important study of discretion; it reminds us that however
much we try, the law must remain an imprecise instrument for expressing
our aims and defining our behavior. As such it is an important reminder
of the limits of order.

But it is an incomplete study, one which raises questions even as it
answers them. The researchers impose their classifications—"real” and
“technical” felonies—upon the cases rather than letting them emerge from
the views of official decision makers. Even as it yields an important insight,
such an a priori classification obscures the process by which these crucial
distinctions are made. Thus the study raises important questions for further
research: How do officials understand and distinguish serious {rom not-so-
serious cases? How do they learn this? To what extent is there actually a
consensus among all participants that “prior relationship” cases are less
serious than “stranger” cases? What constitutes “relationships”? What
other factors aside from prior relationships are included in *technical”
not-so-serious cases? How do officials draw inferences from limited and
incomplete information?

Like many good books, Felony Arrests raises as many questions as it
answers, and as such should be an invaluable stimulus for fruitful future
research.

Madison, Wisconsin Malcolm Feeley
May 1980
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Introduction

Former New York City Police Commissioner Patrick V. Murphy, in a 1972
address to the Association of the Bar of the City of New York, assigned to
the courts “the giant share of the blame” for what he said was a disturb-
ing rise in crime in the city. To support his charge, the Commissioner re-
counted the final dispositions in 136 recent arrests for felonious possession
of handguns: not one retained its felony status through to conviction, only
53 of the defendants received jail or prison sentences, and the average sen-
tence was one month, “No wonder,” the Commissioner concluded, “so
many people of criminal intent carry handguns in New York City.”*

Although Commissioner Murphy's figures provided striking evidence of
the deterioration of felony arrests in court, they did not address the more
fundamental issue of why this deterforation takes place. Actually, the out-
come of felony arrests depends on many factors, including the “quality” of
the arrest and the legal accuracy of the original charge; the sufficiency of
evidence to support the original charge (at a later time when it must be pre-
sented to court); the willingness of complainants, victims and witnesses to
pursue the case; the relative burdens on the prosecutor, the defense counsel
and the defendant himself in holding out for trial; the acumen of the prose-
cutor and the defense counsel in negotiating a disposition when neither side
is willing to wait for or risk losing at trial; the judge's feelings about how
much punishment or rehabilitation the particular defendant deserves or
needs for the crime he has committed; and the legal limits of the penal law
on what punishment can be imposed and on the discretion within those
limits invested in the judge.

The importance of such factors as these in the final disposition of cases
is illustrated by two fclony arrests dismissed in New York City in 1973. In
the first, a gun possession charge of the kind Commissioner Murphy referred
10, the arresting officers themselves explained the dismissal in the follow-
ing way:

“We got a radio call that there had been a fight on the sireet and that there
was a man with a gun. We had a description of the man and his car and we
found someone who fitted. He said, ves, he had been in a fight with some
drunk over a parking place. We placed him under arrest and searched the
car. But there wasn’t any gun. And the complaining witness never showed
or made contact with us again. We check out every gun call, but this will
happen nine times ont of ten on a radio call—and ir's we, the police, who

* Record of the Association of the Bar of the City of New York, Vol. 27, no. 1. Janu-
ary 1972, p. 26.

xxi



XXit Felony Arrests

turn out to be the bad guys. This complainant probably just wanted the de-
fendant locked up for his own satisfaction.”

The second case involved an alleged first degree robbery.

An auxiliarv police officer watched a woman approach a man as he emerged
from a liquor store. It was dark. The officer thought he saw a knife flash in
her hand, and the man seemed to hand her some money. She fled, and the
officer went to the aid of the victim, taking him to the hospital for treatment.

The officer saw the woman on the street a few days later and arrested her
for first degree robbery on the victim's sworn complaint, It was presumably
a “high quality” arrest—identification of the perpetrator by an eye-witness,
not from mugshots or a line-up, but in a crowd. Yet, shortly thereafter, this
apparently airtight case was dismissed on the prosecutor's motion.

What the victim had not explained to the police was that this defendant,
an alcoholic, had been his girlfriend for the past five years; that they had
been drinking together the night of the incident; that she had taken some
money from him and got angry when he took it back: that she had flown into
a furv when he then gave her onlv a dollar outside the ligquor store; and that
she had slashed at him with a pen knife in anger and run off. He had been
sufficiently annoved to have her charged with robbery, but, as the judge who
dismissed the case said, “He wasi't really injured. Before it got into court
they had kissed and made up.” In fact, the victim actually approached the
defense attorney before the hearing and asked him to prevail upon the judge
and the Assistant District Attorney (ADA) fo dismiss the charges against his
girlfriend.

No one wanted conviction and punishment in this case except the ApA, who
acknowledged that prosecution on the robbery complaint was impossible but
added: “T wish they would do something about peopie using the courts to
settle their personal quarrels; . . . It’s too bad there isn’t a way to penalize
these people.”

Are these cases typical of felonies that come to court? Do they contain
the seeds of an explanation for the perceived ineffectiveness of the criminal
process? Or do “real” felons— predatory, hardened criminals—make up a
large share of the courts’ caseload, and do they also pass through the system
relatively unscathed?

If accused felons go unpunished too often, is it because most cases are
weak to begin with, like the two cited? Is it because complainants refuse to
press charges, using the criminal justice system for its police (arrest) ca-
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pacity, not its court {adjudicating)} capacity? Or does the problem lie in lax-
ness on the part of prosecutors and judges?

What role is played by another commonly cited factor, court congestion?
Extensive delays between arrest and disposition require many defendants
who wish to go to trial to spend lengthy periods in pretrial detention, and
tempt prosecutors to rely on delay and pretrial detention, rather than on the
merits of the case, in striking a plea bargain, Delay in the congested system
can also benefit a defendant at liberty who can wait for the prosecutor’s case
to develop weaknesses as memories and witnesses fade away. Prosecutors,
defense counsel and judges have little time to devote to individual cases;
each is burdened by inadequate resources, a factor likely to affect judgment.
Clearly. these arc not the conditions under which we want felony charges to
be disposed. They undermine our confidence in the ability of the criminal
process to produce just outcomes. But a basic question remains: Are the
results—the bulk of the dispositions—in rough accord with our netions of
justice for the individual and of safety for the public. or are they not?

Analysis of all these questions is needed not only to clarify our understand-
ing but to lay the groundwork for changes, if needed, in policy and resource
allocation. If high rates of dismissal or plea bargaining to lesser offenses are
attributable primarily to court congestion, the remedy would seem to be an
influx of funds for the creation of new court, prosecutorial, and defense re-
sources. But if. in fact, most cases brought into the system are not of a serious
nature. and if most cases arc disposed of in a satisfactory way despite the
congestion. it would be unwise to concentrate resources on enlarging the sys-
tem’s capacity or on restructuring it as if the system were dealing primarily
with “real,” predatory felonies. It would be better to introduce administrative
controls, diversion efforts and a conflict resolution capacity to deal quickly
and constructively with the cases that will not, and should not, resuit in pris-
on terms; and to concentrate on policing and preventive measures aimed at
bringing more of the dangerous criminals before the courts and making com-
mission of serious crime more difficult.

This monograph reports on the resuits of two studies undertaken by the
Vera Institute of Justice in 197374 in an attempt to dig below the surface
generality of crude statistics in order to understand what actually happens to
felony arrests in the eriminal process and why. First, Vera researchers gath-
ered and analyzed court records—from arrest through disposition—for a
probability sample of 1,888 cases out of approximately 100,000 that were
commenced by arrests on fefony charges, covering every major crime cate-
gory in the four major boroughs of New York City in 1971, (This sample is
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referred to as the “wide” sample.) Second, Vera researchers conducted inter-
views with the principal officials—police officers, prosecutors, defense attor-
neys and judges—involved in an additional probability sample of 369 felony
arrests* reaching dispositions in 1973, in order to determine the reasons for
dispositions. (This sample is referred to as the “deep” sample.) The major-
ity of arrests for cases in the deep sample were made in 1972 and 1973,
not long before our interviews.t Although these cases were brought to
court three or more years ago, recent court data indicate that, in general,
the mix of cases and the way in which they are handled remain much the
same today.

The wide sample was used to identify the layers in the process at which de-
terioration of charges occurs and to quantify it; the deep sample provided a,
close look at the material in those layers. The deep sample is not a true sub-
sample of the wide sample, however. Consequently, we cannot be certain that
every pattern revealed in the deep sample explains deterioration of felony
cases generally. But the two samples are sufficiently well matched for us to
place some confidence in the general applicability of deep sample findings
that emerged with particular clarity. (A note on the research methodology
used in drawing the two samples, and on methodological difficulties, is pro-
vided in the Appendix.)

The general findings from the wide sample are presented first, in the fol-
lowing chapter. so that the reader can gain an overall impression of how the
system operates, The five chapters after that describe in some detail what
happened to felony arrests, crime by crime. In these chapters, statistical re-
sults are interwoven with excerpts and summaries from the deep sample inter-
views. That collection of candid views from decision-makers across a sample
of felony prosecutions affords an unusual opportunity to understand the
workings of a much-maligned and much-misunderstood process.

Much of what we found was startling, In half of all the felony arrests for
crimes against the person, the victim had a prior relationship with the defend-
ant. Prior relationships were frequent in cases of homicide and assault, where
they were expected, as well as in cases of robbery, where they were not. Even
in property crimes, prior relationships figured in over a third of the cases.
This unanticipated levei of prior relationships proved significant to the out-
come of cases.

* “Felonjes” are crimes carrying a maximum sentence of more than a year in prison.
+'There were a few exceptions. The most notabie was a 1958 arrest in which the de-

fendant was originally found unfit to stand trial. The case was returned to court in
1973, This case is described in some detail on pp. 55 and 56, infra.
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Another finding, also surprising, was the relative infrequency of cases in-
volving recidivists. Forty percent of the defendants had no prior record of
arrests, and another 40% had never been sentenced to prison. On the whole,
cases against defendants with prior records were treated more seriously and
evidenced less deterioration. The interplay of these two major factors —prior
relationship and prior record —varied from crime to crime.

The net conclusion drawn from these data is that although court conges-
tion is an important factor, particularly as it affects defendants held in pre-
trial detention, and although the criminal process certainly suffers weakness-
es that should be corrected, a more fundamental cause of high rates of de-
terioration in felony arrests as they proceed through court lies in the nature
of the cases themselves. Often the facts prove insufficient to sustain the origi-
nal felony charges. Equally important, however, the incidents that give rise
to arrest are frequently not the kind that the court system is able to deal with
satisfactorily. At the root of much of the crime brought to court is anger—
simple or complicated anger between two or more people who know each
other. Expression of anger results in the commission of technical felonies, yet
defense attorneys, judges and prosecutors recognize that in many cases con-
viction and prison sentences are inappropriate responses. High rates of dis-
missai or charge reduction appear to be a reflection of the system’s effort to
carry out the /nzens of the law—as judges and other participants perceive it
—though not necessarily the letter of the law.

Because our society has not found adequate alternatives to arrest and ad-
judication for coping with inter-personal anger publicly expressed, we pay a
price. The price includes large court caseloads, long delays in processing and,
ultimately, high dismissal rates. These impose high financial costs on taxpay-
ers and high personal costs on defendants and their families. The public pays
in another way, too. The congestion and drain on resources caused by an ex-
cessive number of such cases in the courts weakens the ability of the criminal
justice system to deal quickly and decisively with the “real” felons, who may
be getting lost in the shuffie. The risk that they will be returned to the street
increases, as does the danger to law-abiding citizens on whom they prey.

A prerequisite for ameliorating this situation is a better understanding of
the nature of the problems the courts are asked to deal with and a more real-
istic assessment of the capacities and limitations they bring to the task. In the
course of interviewing for the deep sample study, one of Vera's researchers
was told by a judge:

“I don’t see any value in another study about plea bargaining. What use is the
information without input from the people being studied? In Criminal Court
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there is a subculture unrelated to the rest of the world. The rest of society
has no idea of what goes on in court. How can you understand what I am
thinking when I see a defendant before me? You will only get the bare out-
lines of it, and you can’t really understand it.”

The judge is both right and wrong: right in implying that understanding of
the realities of criminal court is essential to constructive change; wrong in
doubting that understanding is possible. This monograph attempts 1o intro-
duce new cvidence and raise considerations that have been inadequately ex-
amined. But it provides only partial insight to some critical issues, such as
the impact of bail status and court congestion on the disposition of cases, and
does not deal at all with others, including the subculture of defendants and
victims, the impact of race, the processing of juvenile crimes, the role of pri-
vate and Legal Aid defense counsel, or the effect of differing prosecutorial
practices from one borough to another. It will serve its intended purposes,
however, if it stimulates further reflection and research on these issues.
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E The Deterioration of Felony Arrests

New York City police made 100,739 felony arrests in 1971.% Extrapolating
from data in Vera's wide sample, Figure 1 provides a graphic representation
of the deterioration—the reduction or dismissal of charges, or the imposition
of non-felony sentences on those found guilty—which occurred in the three-
quarters of arrests that proceeded to disposition in the criminal process.t

Figure | shows that only 56% of felony cases entering the criminal justice
system resulted in conviction for some offense; 449 were dismissed or ac-
quitted. Onty 15% of all cases resuited in conviction for a felony. While 27%

* The data in this monograph—whether from our samples or from New York City
Police Department records—cover the four major boroughs of New York City but
exclude Staten Island.

+ There was no criminal process disposition for 23% of the wide sample felony arrests,
(Footnote continued on page 2.)

Figure 1. Disposition of 1971 Felony Arrests
in the Criminal Process
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Source: Wide Sample Data (1971}; Vera Institute Felony Disposition Study.
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of all defendants received sentences to jail or prison, only 5% were given
prison sentences (more than one year) prescribed for felonies.*

Data as striking as these give the impression that dangerous criminals are
released in large numbers soon after being arrested. To gauge whether that
impression is accurate, it is necessary to know whether the people being
arrested are. in fact, dangerous criminals—*real” felons. The bulk of this
monograph is devoted to answering that question, and the answer appears to

Figure 1, therefore, is extrapolated from the dispositions of 1,382 of the 1,888 felony
arrests in the sample. Forty cases were eliminated from the i.888 because the files
could not be located. The remaining 466 cases are accounted for as follows:
Diverted to Family Court—260

(juveniles under 16 or relatives of vietims) - . . .« . . o oo e e 14%
Failed to Appear—106 . . . . .« .+« . s e e 6%
Case Still Pending—37 . . . . . - . o . s - s e e e e e 2%
Youthful Offenders—5368 . . . -« . . . o - e e e e e e s e s 3%
Abated before Disposition

{death or insanity of defendant, etc.) 7 . . . L

The extrapolation from which Figure 1 is derived involves “weighting” the wide sample
data to account for differences batween the boroughs. See Appendix.

a. Under New York Criminal Procedure Law § 720.10, a youth between 16 and 19
years old is eligible for youthful offender treatment if the charge is not an A felony and
if he has not previously been convicted of a felony. Youthful offender treatment means
that the case record is sealed, and thus such cases were exciuded from the study.

b. Less than .5%.

* A iail sentence of one year or less is considered “misdemeanor time,” and a sentence
of more than one year is considered “felony time” although most prisoners are eligible
for release by the Parole Board before the maximum senlence is served. A “NaccC”
sentence (i.e., committal to custody of the Narcotics Addiction Control Commission —
now known as oDAS, the Office of Drug Abuse Services) is theoretically 36 months for
misdemeanors and 60 months for felonies, but because discharge from Wacc is in prac-
tice nearly assured before the end of 12 months, these sentences are considered “mis-
demeanor time." A “walk" is any sentence that has the immediate effect of releasing
the defendant: probation, conditional and unconditional discharge, or a fine. In this
monograph, sentences to “time served” (ie., time spent in custody before the imposi-
tion of sentence) are termed “misdemeanor time™ or “felony time" sentences depend-
ing on the length of time already served. Thus a sentence of “time served plus three
years probation™ is not a “walk,” and it is “felony time" if the defendant has been in
custody for more than 365 days. I, on the other hand, a defendant who has spent time
in jail before sentence is sentenced to probation and no mention was made at senienc-
ing of “time served,” the sentence is recorded as a “walk.” Whenever our data clearly
indicate that the defendant was in custody before sentence and that this fact affected
disposition, mention is made of it in the text.
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be that in large measure they are not. That conclusion, in turn, raises another
question: Are the people arrested on felony charges and processed through
the criminal fustice system representative of the people who are committing
felonies? Unfortunately, this is a more complicated question, and one that
this study cannot answer satisfactorily.

In New York City, the odds that a felony complaint will lead to an arrest
appear to be about one in 5: in 1971, New Yorkers reported 501,951 felo-
nies to the police, but the police made only 100,739 felony arrests. Arrests
do not necessarily clear complaints on a one-for-one basis, however, A single
felony arrest may account for several reported felonies. For example, one of
the arrested felons in the deep sample was convicted of six separate rapes
and was strongly suspected of other reported sex felonies and a murder. On
the other hand. several felony arrests may account for only one reported
crime. In some crime categorics. the tendency is for a single defendant to be
charged with more than one crime, and in other categories the tendency is for
co-defendants to be charged with a single crime. The net balance in 1971
was that the 100,739 felony arrests “cleared” only 111,824 of the 501,951
reported felonies.®

Surveys of crime victims in recent years have indicated that only about
half of the incidents that might be recorded as felonies are actually reported
to the police.7 Although it is impossible to know for certain whether unre-
ported crimes are similar to crimes that victims do report to the police, victim
survey literature suggests that the less serious crime, and the crime for which
the victim feels he cannot provide meaningful information that could lead to
an arrest, are the ones that most often go unreported. Thus, it seems highly
uniikely that *real” felons are committing only crimes that are not reported.
(Felonies that do not involve victims are probably overlooked on an even

* Although the 1971 clearance rate for alf reported felonies (229 ) is close to the ar-
rest rate (20% ), the rates do not correspond well within separate felony categories. For
example, the arrest rate for rape was 48% but the clearance rate was 31%5; the arrest
rate for burglary was 9% but the clearance rate was 16%; and the arrest rate for rob-
bery was 199 while the clearance rate was 25%.

¥ See Crime in the Nation's Five Largest Cities, U.S. Department of Justice, Law En-
forcement Assistance Administration, National Criminal Justice Information and Sta-
tistics Service; and, Crime in Eight American Cities and Crimes and Vietims, 4 Report
on the Dayton-San Jose Pilot Survey of Victimization (Government Printing Office,
Washington, D.C., 1974.)
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larger scale. The most obvious omissions from recorded crimes include innu-
merable felonious possessions of drugs, including marijnana, narcotics sales
and technically felonious possessions of loaded weapons that remain unseen
in dressers and closets.)

The ratio of reported felonies to arrests varies greatly by type of offense.
This is illustrated graphically in Figure 2.

Not surprisingly, the arrest rate for reported victimless felonies is far
greater than the arrest rate for felonies in which there is a victim-complain-
ant; in victimless feionies the discovery, the “report” and the arrest are often
made simultaneously by the police themsclves,® It is aiso not surprising that
crimes of personal vielence, which entail some contact between victim and
assailant, result in arrest more often than non-violent property crimes, in
which the victim is less likely to see the perpetrator or be able to identify
him. But even for robberies and assaults there are wide gaps between the
number of offenses reported and the number of persons arrested.

In short, it is quite possible that many serious fclons are never caught.
It may also be that some “real” felons are arrested on relatively minor
charges and dealt with as if they were not dangerous because their more
serious offenses are not known to the potice and courts.

Determining whether “real” felonies are disproportionately excluded
from court processing would require, at a minimum, a comparative analysis
of cleared and uncleared incidents of reported crime. Such a comparison is
not possible here because the data on which this study is based relate only
to incidents that have been cleared by arrest.i Nevertheless, some of the
* As seen in Figure 2, forpery has a high arrest rate (78%) when compared to the
other non-violent property crimes. This i5 in part explained by the large number of
forgery felonies that are really syictimless” in the sense used here; that is, felonies
for which there is no complainant to report the crime except the investigating or ar-
resting officer, Sixty-nine percent of the forgery arrests in our deep sample resulied
from possession of altered driving licenses and similar documents. Check forging ac-
counted for most of the rest. (It should be noted that forpery wiil be the most serious

charge in check forgery cases only if the amount of the check is less than $250. If it
is more, the top charge will be grand larceny.)

+ About one-quarter of the arresis are not disposed in the criminal courts— for in-
stance, some are transferred to Family Coust and others remain pending because the
defendant jumped bail-and these, oo, are not discussed in this study. We can make
guesses about whether such cases were more or fess likely to be “real” felonies {e.g.
serjous charges may be overrepresented among cases pending two years after arrest,
whereas minor transgressions may be overrepresented among cases in which the de-
fendant is judged a youthful offender), bus the data in this study do not allow us to
kanow for sure.



Figure 2. Felonies Reported to the Police
and Persons Arrested for Felonies, by Type of Felony
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resulis of this research do contain provocative implications regarding the
proportion of court cases involving truly predatory crimes. For example,
as noted in the first chapter, the analysis revealed a surprisingly high in-
cidence of prior relationships between victims of felonies and defendants.
This raises the possibility that stranger felonies, which might be regarded
as more serious and more frightening, are less often cleared by an arrest
and processed by the criminal justice system. Arrest is, after all, more likely
to follow when the victim knows and can lead the police to the alleged felon.

In the balance of this chapter, data from the deep and wide samples will
be examined more closcly to gain an overall understanding of the manner
in which felony arrests proceed to disposition in New York City’s criminal
justice system. Later chapters will focus on specific felony categories and
on the characteristics of offenses and offenders in each category.

Dispositions

The wide sample data suggest, by extrapolation, that 75,661 of the 100,739
felony arrests in 1971 in the four major boroughs of New York reached dis-
position in the criminal process. Using the same extrapolation technique,
Figure 3 maps the routes taken by those cases 1o disposition.

Only 15% of defendants in the wide sample were convicted of a felony
and only 4% went to disposition without a reduction or dismissal of the orig-
inal charge or acquittal at trial. Although few {2.3%) of the wide sample
cases went to trial, more than half of those that did resulted in acquittals.
Those convicted at trial stood a roughly even chance of being convicted ofa
felony (as contrasted with a lesser offense ), but more than half of thosc con-
victed of a felony at trial walked.

Forty-three percent of the felony arrests were disposed of by dismissal.*
Fifty-five percent of the defendants pled guilty, and three-quarters of those

* [n this monograph, a case disposed of by “Adjournment in Contemplation of Dis-
missal” (AcB) is considered a dismissal. Under New York Crimina! Procedure Law
§ 170.55, a non-felony prosecution in the Criminal Court may be “adjourned in con-
templation of dismissal . . . without date ordered with a view to ultimate dismissal of
the accusatory instrument in furtherance of justice.” After a felony charge has been re-
duced to 2 misdemeanor, a motion for an ach may be made by the defendant, the pros-
ecutor, or the court. Usually an acp is conditioned on the defendant’s not being re-
arrested within a six-month period, but theoretically the judge could impose other con-
ditions prerequisite to ultimate dismissal. The court may not order an aco if the defend-
ant: “has previously been granted an AcD: has previously been convicted of any offense
involving dangerous drugs; has previously been convicted of a crime and the district
(continued on page 9)
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guilty pleas were to misdemeanors or violations. Half of those convicted by
plea, and one-third of those convicted at trial, walked out of court without
being sentenced to jail or prison. Most (81%) of those who did get time got
misdemeanor time {one year or less).

The pattern of disposition varied, however, among the different felonies
charged at arrest. Figure 4 breaks down, by the category of arrest charge, the

Figure 4. Proportion of Convictions in Cases Reaching
Disposition, by Charge at Arrest
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rate at which defendants were convicted of any kind of offense—felony, mis-
demeanor or less.

Only 25% of rape arrests resulted in any kind of conviction. Factors ex-
plaining this low conviction rate are explored in the next chapter. Otherwise,
fzlonies of violence show conviction rates declining with the lessening seri-
ousness of the crime, from 72% for homicide arrests to 41% for assaults,
But rates of conviction for the remaining felonies show only moderate vari-
ation and no obvious pattern.

A clearer pattern does emerge. however, when one examines the incidence
of various kinds of guilty pleas that were made in each crime category, as in
Figure 5, page 10.

Figure 5 suggests that when a guilty plea disposes of a case commenced by
felony arrest, the seriousness of the felony charged at arrest is reflected in the
tevel (felony or misdemeanor) of the plea. Thus, roughly half the guilty pleas
in cases commenced by robbery arrests are felony pleas, but only 10% of
guilty pleas in gambling cases are pleas to felony charges. Generally, misde-
meanor pleas are more common in property and victimless crimes than in the
violent crimes. The point is not just that robbery (a violent crime) is gener-
ally considered more serious than gambling (a victimless crime). It is also
that charges can be reduced in the more serious felonies without hitting the
misdemeanor level.

Felony charges in Figures 4 and 5 are arrayed from left to right within
cach of the broad categories (violent, property, victimless), in deercasing
order of maximum sentence authorized by the Penal Law for the most seri-
ous degree of the felony. These statutory gradations of serjousness, between
and within each type of felony. are the currency of the plea bargaining pro-
cess and figure prominently throughout the discussion in this monograph.
For reference, the statutory scheme is presented in Table A, page 11 (In
addition to prison sentences, judges are authorized to give non-prison sen-
tences such as probation except on conviction of an A felony.)

attorney does not consent (o an acp on the current offense; or has previously been
adjudicated a youthfui offender on the basis of any act involving dangerous drugs and
the district attorney does not consent.” (New York Criminal Procedure Law (c.p.L.)
§ 170.56(1)).
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Figure 5. Type of Plea of Those Convicted by Plea,

for Each Type of Felony Charge
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Table A: Crime Class and Maximum Sentence for Each Major Charge
in its Various Degrees

Maximum

Charge Degree Crime Class Serntenceb
(Murder . . . . . . . . . == A felony Life
Manslaughter . . . . . First B felony 25 years
Second C felony 13 years
Rape . . . . . . . . . . Fimst B felony 25 years
Second D felony 7 years
Third E felony 4 years
& Sexual Misconduct. . . . — A misdemeanor ! year
% <{Robberyt . . . . . . . . Fimst B felony 25 years
> Second C fefony 15 years
Third D felony 7 years
Assauit . . . . . . . . . Fimst C felony 15 years
Second D felony 7 years
Third A misdemeanor 1 year
Menacing . . . . . . . — B misdemeanor 90 days
\ Harassment . . . . . . — Violationt 13 days
(Burglary . . . . . . . . First B felony 25 years
Second C felony 15 years
Third D felony 7 years
Criminal Trespass . . . . First D felony 7 years
Second A misdemeanor 1 year
Third B misdemeanor 90 days
Fourth Violation! 15 days
£ | Grand Larceny . . . . . . Fimst C felony 15 years
Gé“ﬁ Second D felony 7 years
v Third E felony 4 years
Criminal Possession of
Stolen Property . . . . First D felony 7 years
Second E felony 4 years
Third A misdemeanor ! year
Forgery . . . . . . . . . First C felony 15 years
Second D felony 7 years
L Third E felony 4 years

(continued on page 12)
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Maxinim
Charge Degree Crime Class Sentencet
Marcotics (Sale or Possession)  First A felony iife
Second B felony 25 years
2 Third C felony 15 years
E 4 Criminal Possession of
3 Dangerous Weapons®. . . — D felony 7 years
> Gambling . . . . . . . . First E felony 4 years
Second A misdemeanor | year

Source: Penal Law of the State of New York, 1971,

a. There were ne amendments to the Penal Law between 1971 and 1973 that would
change the information presented in this table, except with regard 0 narcotics felonies,
for which the changes were substantial, The 1971 provisions are presented here.

b. The Penal Law also authorizes the court to impose minimum terms of imprison-
ment as well as pon-prison sentences:

A felony —at least 15 years, no more than 25 years {judge must set}.

B felony—at least 1 year, no more than 8 years (or leave to discretion of Parole

Board).
C felony—at least 1 year, no more than 3 years {or leave io discretion of Parole

Board).
D felony—at least 1 year, no more than 2% years {or leave 1o discretion of Parole

Board).
E felony—not less than 1 year, set by Parole Board cnly {or judge may set a definite
maximum term of up to one year).

2. Although the second and third degrees of robbery are higher level felonies than the
second and third degrees of rape, rape is raled as a more serious felony in this mono-
graph because the deep sample cases suggest it is more often charged in the first degree
(929} than is robbery (53% ).

d. A violation is technically net a crime under the Penal Law.

e. There are a number of E felony and A misdemeanor variations, and the crime be-
comes a B felony if the weapon possessed is any explosive substance with intent to use
the same against the person or property of another.

Table B makes use of these statutory gradations, rather than the generic
names of the various felonies, to show the relationship between the level of
the initial charge and the level of the ultimate plea,

Table B makes it apparent that, in general, the higher the level of felony
charged at arrest, the less deterioration there was in the course {0 disposition.
For example, when a guilty plea was obtained in cases commenced by arrest
for an A felony, reduction of the charge was less likely and the extent of re-
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Table B: Crime Class of Guilty Pleas, by Crime Class
of Felony Charged at Arrest

Class of Class of Crime to Which Guilty Plea Made

Felony Charged A B C D E A B Viola- Infrac-
ar Arrest fel, fel. fel. fel. Jel. misd. misd, tionk  Hons
AL 3% 9% 9% 22% 16% 129% — - —_

B . — 5 9 23 25 29 7 3 -

C. - 2 1 4 i3 53 11 7 P

D. an —_ - 5 10 51 19 14 1

E. — — 1 4 8 52 20 9

Source: Wide Sampie Data (1971); Vera Institute Felony Disposition Study.

a. Viclations and infractions are technically considered not to be crimes under the Penal Law,

duction was less than when the initial charge was for a lower crime class,
B felony charges were more elastic, although 62 % of the pleas in such cases
were felony pleas. Cases commenced with C felony charges or below were
much more likely to end in misdemeanor pleas. Seventy-one percent of pleas
in the C felony arrest cases were to misdemneanors or less. The rate of pleas
to misdemeanors or less was 85% in the D felony cases and 86% in the
E felony cases,

Figures 4 and 5 and Table B, taken together, suggest proportionality. The
chances of dismissal, of misdemeanor plea, and of charge reduction generally
are related in a rough way to the seriousness of the initial charge. This sug-
gestion of proportionality is further reinforced by evidence from the wide
sample regarding sentences imposed on defendants following conviction.

As Figure 6 (page 14) shows, the more serious the offense charged at
arrest in each general category, the stiffer is the sentence likely to be follow-
ing conviction, whether the conviction was for the felony originally charged,
a lesser felony. or a misdemeanor. For example, more than 85% of convicted
defendants charged initially with homicide or rape drew felony time, where-
as only 31% of convicted defendants charged initially with assault drew any
time at all—and only 7% drew felony fime.

As noted earlier, however, it is necessary to examine the specific crimes
and actors, not just the charge labels or the sentences, to understand whether
court processes are working rationally. Before turning to that examination,
it may be useful to describe the process by which dispositions are reached in
New York’s criminal justice system,
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Figure 6, Sentence Following Conviction, by Type of Felony
Charged at Arrest: Percent Given Each Sentence
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The Process of Reaching Dispositions

New York City’s Police Department makes most, but not all, felony arrests;
the Transit Police, Housing Policc and Port Authority Police also bring
felony charges to the courts for processing. There is a city-wide Criminal
Court., with separate court facilities in each berough, for processing mis-
demeanors. The maximum jail sentence that may be imposed in Criminal
Court is one year. The Criminal Court also handles felony cases at their first
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arraignment and preliminary hearing. Each borough has a Supreme Court
to dispose of felony cases not screened out by the Criminal Court or by the
Grand Jury. There is no jurisdictional bar, however, to a misdemeanor dis-
position being reached once a case is in the Supreme Court.

The arresting officer first takes a felony case to the Criminal Court Com-
plaint Room where an Assistant District Aftorney (ADA) reviews the charge.
The Complaint Room aba is empowered to raise, reduce or dismiss the
charge on the spot, or to have the case transferred to Family Court if the
defendant is a juvenile or the crime arose from a dispute between family
members. The ADA can also decide to request a dismissal at arraignment,
which is invariably granted by the court.

From the Complaint Room, the case goes on to the Arraignment Part in
the Criminal Court. A plea to a misdemeanor or lesser offense can be taken
at the Arraignment Part, and cases can be dismissed there either at the re-
quest of the aba or, less frequently, on the judge’s own initiative.

If the felony case is not disposed of by dismissal or by guilty plea to a mis-
demeanor at the Arraignment Part, it goes one of two routes: to the Criminal
Court Trial Part for disposition, if the charge was reduced to a misdemeanor
in the Complaint Room or at arraignment; or to a preliminary hearing, if the
charge remains a felony as it comes out of the Arraignment Part. The pur-
pose of the preliminary hearing is to enable a judge to determine after hear-
ing testimony (usually the complainant’s) whether there is reasonable cause
to send the case on to the Grand Jury. At the Criminal Court preliminary
hearing stage, a felony case can be disposed of by dismissal or by plea to a
misdemeanor or violation.

Cases in which the felony charge survives preliminary hearing are sent on
to the Grand Jury where the defendant may be indicted or the charge dis-
missed or reduced to a misdemeanor and sent back to the Criminal Court
Trial Part. If the Grand Jury indicts, the case is sent to Supreme Court
Arraignment (where dispositional activity is insignificant), and then to the
Pretrial Conference Part. If no plea is negotiated at the pretrial conference,
the case proceeds to the Supreme Court Trial Part where it can be disposed
of by a dismissal, plea or trial by judge or by jury. A plea or 2 conviction at
trial in Supreme Court may be for a misdemeanor or a felony.

The manner in which cases commenced by feiony arrest flow through the
system is depicted in Figure 7. next page.

It can be seen that only 23% of the felony arrests disposed of in the crimi-
nal process reached their dispositions in the Supreme Court; conversely, the
great majority were disposed of in the Criminal Court either by dismissal or
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by guilty piea (necessarily to a misdemeanor charge after the felony arrest
charge was reduced). Only 4.6% of the felony arrests in the deep sample
were disposed of by Criminal or Supreme Court trial.* In addition:

= The more serious the charge. the more likely the case was to be disposed
of in Supreme Court rather than Criminal Court. Sixty-eight percent of
homicide arrests, 34% of rape arrests and 37% of robbery arrests reached
disposition in the higher court. Seventeen percent of burglaries, 14% of
grand larcenies and only 9% of forgeries were disposed of there.

= If a case got to Supreme Court, it was far less likely to be dismissed than
a case which reached disposition in Criminal Court, Seventy-six percent of
Supreme Court dispositionst were by plea of guilty, while only 10% were
dismissed there. The rest went to trial. In contrast, 56% of cases remaining
in Criminal Court resulted in guilty pleas, but 43% were dismissed.3

s The highest level of dispositional activity anywhere in the process is
found at the Criminal Court “preliminary hearing” stage-—the sometimes ex-
tended period after Criminal Court arraignment and before the Grand Jury
either indicts on felony charges, dismisses, or sends the case back, as a mis-
demeanor, to a Criminal Court Trial Part. Fifty-two percent of the sample
cases were disposed of at the preliminary hearing stage, and half of these
dispositions were dismissals.

Data in the deep sample also reveal the distribution of prison sentences im-
posed at the different stages in the process. In both the Supreme Court and
the Criminal Court, approximately half of those who were convicted got no
jail or prison time.** Forty-cight percent of those convicted in Criminal
Court were sentenced to jail (the mean time of sentences was nine months).

» The proportion of felony arrests going to trial was greater in the deep sample (4.6%)
than in the wide sampie (2,365 ). The difference may be attributed to a steadily increas-
ing trial rate in New York City as well as to methodological protlems. {(See Appendix.)

t Inchuding cases disposed of by Grand Jury dismissal.
1 Including cases disposed of by dismissal in the Complaint Room.

=+ Pretrial custody may, however, have served as a “lime” sentence for those who wait-
ed until late in the Supreme Court stages to plead guilty, and then got walks. When the
sentenge was expressly to lime served, it emerges in our data as “time,” but only in
some of the deep sample cases {where interviews reveal the bail/custody status of the
defendant in the period before disposition and the effect that status had on the disposi-
tion) do we know that a defendant who walked at sentence had actually done time first,
Where we know this, it is noted in the case summarics of the following chapters.
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Table C: Types of Sentence Promise and Participation
of the Bench in Negotiated Pleas

Explicit Sentence Promise . . . . . . . .. . . ... .... 1T2%
{Defense counsel and prosecutor agree on sentence and judge accepts  16% )
{Judge participates in working out sentence agreement . . . . . . 56%)

Implicit Sentence Promise . . . . . . . .. . .. ... ... 21%
Made by allowing a plea to—

{A misdemeanor {(maximum oneyear) . . . . . . . . . . . . 17%)
(B misdemeanor or less (maximum three months) . . . . . . . . 4%)
No Sentence Promise nor Reduction of Charge to Misdemeaney . . . 7%

Source: Deep Sample Data {1973); Vera Institute Felony Disposition $tudy,

Fifty percent of those convicted in Supreme Court were given time (the mean
time was four years). Surprisingly, defendants had a greater chance of doing
some time if they pled guilty at arraignment in Criminal Court than at any
other stage in that court.*

Although 20% of the deep sample cases reached disposition in a Trial
Part of the Criminal or Supreme Court, only 4.6% were actually tried. “Plea
bargaining” took place at every stage of the process. There are, of course, in-
stances in which the prosecution offered reduction of charges in order to
clear the case from an overloaded system, and the defendant accepted and
pled guilty in order to avoid further pretrial custody or the possibility of
felony conviction and a prison sentence. In many cases, however, although
the dispositions were reached in a congested system and were therefore often
delayed or rushed, the results seem to be determined more by factors in-
herent in the cases themselves than by a need to clear calendars.

Before looking at those factors, it is interesting to note the incidence of
various types of assurances which defendants in the deep sample received
when they entered their guilty pleas. Table C, above, summarizes this infor-
mation,

In 72% of cases disposed of by guilty plea, the defendant had been ex-
pressly promised a particular sentence, or an upper Hmit on his sentence, as

* Again, some of those who pled guilty at a later Criminal Court stage and were sen-
tenced to a walk may in fact have been in pretrinl custody, and thus have done some
time, although they were not expressly sentenced to “time served.” 1t is one of the
faults of the data in both samples that we cannot know for certain whether the defend-
ant was in custody or had made bail at the time of sentence.
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part of the plea bargain; in three-quarters of those explicit plea agreements,
the judge took an active part., In the remaining 28% of cases, the defendant
had no express assurance about his sentence when he pled, but in 21% of the
cases disposed of by plea he was allowed to plead guilty to a misdemeanor or
a lesser offense and therefore knew the upper limit of the sentence. In only
7% of cases was there neither an explicit promise made nor a plea to a
misdemeanor,

Factors Explaining Dispositions of Felony Arvests

The two factors inherent in the cases themselves which judges, prosecutors
and defense attorneys cited widely as affecting case outcomes were the prior
relationship of the defendant and victim and the defendant’s criminal his-
tory. As Tabie D shows, prior relationships were found in over half of all
felonies involving victims. In crimes of interpersonal violence, where one
might expect to find a high incidence of personal relationships, the overall
rate was 56%, ranging from a high of 83% for rape to a low of 36% for
robbery. Perhaps more surprising is that 35% of burglary and larceny cases
also involved prior relationships between victims and defendants.

Prior relationships included husbands and wives, lovers, prostitutes and
their pimps or customers, neighbors, in-laws, junkies and dealers, even land-

Table D: Relaticnship between Victim and Defendant, by Felony Charged

Prior
Relation-
ship Stranger
Violent Crimes (N=148) . . . . . . . . . . . . . . 5% 44%
Attempted Homicide,
Manslaughter (N=16) . . . . . . . . . . .. . . 50 50
Rape (N=12) . . . . . .. ... ... ... .83 i7
Robbery (N=53) . . . . . . . .. .. . ... .3 64
Assault (N=67) . . . . . . . . . . ... ... .69 3t
Property Crimes {N=107} . . . . . . . . . . . . . 3% 659
Burglary (N=44) . . . . . . . . . . . . .. .., 3% 61
Grand Larceny (N==63) . . . . . . . . .. ... 32 68
Grand Larceny-Auto {(N=43) . . . . . . . . . . 2} 79
Grand Larceny-Other (N=20) . . . . . . . . . . 55 45
Total Victim Felonfes (N=255) . . . . . . . . . . . 47% 53%

Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study.
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lords and tenants. As will be seen in the following chapters, prior relation-
ships were often mentioned by prosecutors, in the deep sample interviews, as
their reason for offering reduced charges and light sentences in return for a
plea of guilty. Even more commonly, prior relationships led to dismissals.

The most frequently cited reason for dismissal in prior relationship cases
was lack of cooperation by the complainant, Table E shows the proportion
of dismissals in each crime category which can be traced to non-cooperation.
The explanation offered most often for non-cooperation was reconciliation
between the victim and defendant, although often the complainant simply
never appeared and his reasons were not accurately known. As Table E
shows, dismissals resulting from complainan{ non-cooperation were much
more frequent in cases in which the defendant and victim were known to
each other.

A second factor of significant influence on the disposition of felony cases
was the prior record of the defendant. It was often cited in deep sample inter-
views as the reason for a decision to dismiss or offer a particular plea and
sentence. Table F, drawn from wide sample data, confirms the impression
given by the deep sample interviews,

Defendants with heavier criminal histories were more likely to be con-
victed and, if convicted, more likely to receive heavier sentences than those
with lighter or clean records. Seventy-seven percent of convicted defendants
with no prior record avoided jail or prison; only 16% of convicted defen-
dants who had previously been sentenced to prison were as fortunate.

Table E: Proportion of Dismissals Due to Complainant
Non-Cooperation, by Crime

Prior Total Proportion
Relation- of Dismissals Due
ship Stranger to Complainant
Cuases Cases Non-Cooperation

Rape . . . . . . 100% {(n=6) 0% (n=1) 86%

Assault . . . . . 92% (n=23) A0% (n=3) 83¢

Robbery . . . . . 75% (n=12) 50% (n=4) 695%

Burglary . . . . . 75% (n=8) 1009 (n=3) 829

Grand Larceny . . 73% {(n=11}) 0% {(n==11) 36%

Total . . . . . . 87% (n=62) 29% (n=24) 69% (n=86)

Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study.
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Table F: Disposition of Current Felony Charge, by Defendant’s Prior Record
(N=1382)

Arrest .
Nao g&?x vie. Comviedon 17:;:;’;1 ?;'i)ioj
Disposition on Prior tions Neo of Disposition
Current Charge Record  Known) Prison Prison in Sample
Dismissal/ Acquittal ., 54% 45¢%¢ 369 20% 44%
Conviction . . . . . . 46 55 64 71 56
Sentence:
Walk . . . . . . .77 61 42 16 50
Misdemeanor Time . . 22 37 36 56 41
Feiony Time . . . . 1 2 2 28 9
Incidence of this type of
record in sample . . . 39% 27% 14% 20%

Source: Wide Sample Data (1971); Vera Institute Felony Disposition Stady.

Summary

The data summarized in this chapter shed light on court processing and the
factors at work in that process, but they represent only the first step in under-
standing that process. It is the detail of case summaries in subsequent chap-
ters, not the gross data reported here, that brings the process to life and
permits distinctions to be drawn between its rational and irrational elements.

The research on which both the broad picture and the detail are based
was exploratory. An attempt was made to find some explanations for the
deterioration of felony arrests, but not to find all explanations. The method-
ology unfortunately prevented coherent analysis of the impact of some po-
tentially powerful factors on which further research is needed. For example,
prior research has indicated that a defendant’s inability to win pretrial re-
tease—on bail or on his own recognizance—has an influence, independent
of all other variables, on the likelikood of conviction and on severity of sen-
tence. Our data were not sufficient to further validate that thesis, although
the influence of extended pretrial custody on the defendant’s willingness to
plead guilty and on the prosecutor’s willingness to agree to a “walk,” and the
influence of extended pretrial liberty on the defendant’s ability to wait for a
better offer and on the prosecutor’s reasons to oblige, are noted in the sum-
maries of individual deep sample cases in the following chapters.

Similarly, we were not able systematically to go behind the initial charg-
ing decision to explore how often intentional overcharging occurs, in what
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kinds of cases, and what the motives for it might be. In addition, we were
unable to answer other kinds of questions because of the limited size of the
cdata base. For example, several of the felonies analyzed in later chapters
carry different maximum sentences when & gun, an injury or concerted ac-
tion is involved. Generally, the deep sample was too small, when cases were
subclassified for these factors, either to establish or to dispel the possibility
that they play a major part in shaping dispositions.

The data are sufficient, however, to raise questions about the validity of
some current thinking about crime. They should provoke others to dig
further into the dispositional process in order to obtain answers, both to
questions raised here and to questions not yet asked.

The next five chapters explore dispositions, patterns and explanatory fac-
tors as they emerged from deep sample data for the crime categories which
most concern the public and the police. The first of them is devoted to the
felonies of “pure” personal violence: felonious assault, rape, murder and
attempted murder. The next chapter looks at robbery, the archetypal violent
felony in which physical attack is combined with larcenous motive. The fol-
lowing two discuss the property felonies, burglary and grand larceny. The
remaining crime-category chapter is the only one devoted to a “victimless”
crime (crime without a complainant), felonious possession of a handgun.
This crime was chosen rather than narcotics felonies, which are generally
considered more serious, because both the Penal Law and the criminal
process relating to narcofics felonies have been substantially overhaunied
since our sampiing, rendering our findings for narcotics offenses less rele-
vant to current policy issues.® Finally, this report concludes with some re-
flections on the study.

* The effect of New York State’s new drug law, which took effect on September i,
1973, on arrests, convictions and sentences for narcotics offenses is the subject of study
by the Drug Law Evaluation Project, organized under the auspices of the Assoctation
of the Bar of the City of New York and the Drug Abuse Council Inc., with funding
from the National Institute of Law Enforcement and Criminal Justice of the US.
Fustice Department's Law Enforcement Assistance Administration.
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The felonies of “pure” violence—that is, violence against the person with-
out an obvious larcenous motive—are discussed in this chapter. Of the 369
cases in the deep sample, 67 entered the court process charged as felony
assaults. Twelve were charged as rape, 9 as attempted murder and 7 as
murder.

Of the crimes of “pure” violence, assault was the only one that afforded
enough cases to permit a meaningful statistical breakdown. Nevertheless,
the details of rape, attempted murder and murder cases contain valuable
information about the factors that produce dispositions in those felonies.

Assaults

Intentionally or recklessly inflicting injury on another is assault in the third
degree, an A misdemeanor punishable by up to one year in jail.* Felony
assaults arise from aggravating factors (for example, assault with a weapon
or dangerous instrument, assault on a police officer or fireman in the course
of his duties, or assault resulting in disabling or disfiguring injuries). The
most serious of assaults—in the first degree—carries a 15-year maximum
sentence as a C felony.

Fact Patterns in Assaulis

Thirteen of the 67 defendants in the deep sample assault cases were arrested
for attacks on their friends and acquaintances. Another 12 were accused of
attacking spouses or lovers. Altogether, 46 (69%) of the assault cases
involved prior refationships. In 9 cases (13% ), the defendant was accused
of assaulting a police officer.

The defendant had no previous record of arrest for misdemeanors or
felonies in 21 (46% ) of the prior relationship cases and in 10 (48%) of
the stranger cases. Prior arrests for assauit figured in the criminal histories of
defendants in 11 (24% ) of the prior relationship cases and in 4 (19%)
of the stranger cases.

* “Reckless endangerment” is a erime closely related to assauit. It may be charged as
a D felony against one who, “under circumstances evincing a depraved indifference to
humnan life, reckiessly enpaged in conduct which creates grave risk of death to another.”
If the risk is only one of “serious” (rather than “grave™) injury, reckiess endangerment
is an A misdemeanor. If, however, serious injury resuits from conduct falling within the
reckless endangerment definition, the crime becomes first degree assault, the C felony.

Only one defendant entered our sample for arrest on D-felony reckless endanger-
ment; his case is treated as a felonious assault and is included in this chapter.
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There were injuries in about four-fifths of the assauit cases, but serious
injuries in 42% and permanent or disabling injuries in only 4 cases (6% ).
Weapons were used in 78 % of the cases, but were much more commeon when
victim and assailant had a prior relationship (93% ) than when they were
strangers (43% ). The most commonly used weapon was a knife; 28 (42%)
of the cases involved use of knives. The variety of other weapons included a
brick, a rolling pin. a hammer, “assorted houschold throwables,” and a
pencil,

Only 5 defendants—all in prior relationship cases—were accused of as-
sault with a gun. In one of these cases the gun was apparently not discharged
and in another the complaining witness recanted her testimony that the de-
fendant had used a gun. In one case a gun was discharged but caused no in-
jury and in two--both resulting in felony convictions—injury resulted from
the gunshot. The low incidence of gun assaults is partially explained by the
fact that most gun attacks are charged as attempted murder rather than as-
sault, although with the two categories combined there were still only 12
gun attacks in the deep sample assauit and attempted murder cases.

To the extent that a typical felony assault arrest can be constructed, it
arose from an argument between friends that erupted into a fight and in-
volved the infliction of minor injury with whatever obiect was nearest at
hand. And it was dismissed because the victim refused to testify.

Deterioration of Assauit Arrests

The deep sample data suggest that arrests for felony assault deteriorate more
dramatically than arrests for felonies in general. as Figure 8 shows.*

In Figure 2, page 5, above, it was seen that reports to the policy of felony
assault are much less frequent than reports of robbery, burglary or grand
larceny, but that the arrest rate is considerably higher for assauit than for
the other crimes. Yet Figure 8 shows that a defendant who enters the crimi-
nal process charged with a felony assault is less likely to be convicted than
defendants entering the process on other felony charges. If convicted, he is
less likely to be convicted of a felony; he is also less likely to get a prison

* The wide sample, with its larger number of cases, would have provided a sounder
statistical basis for analyzing deterioration of arrest charges here and in subsequent
chapters. Unfortunately, however, the wide sampie did not permit analysis of critical
issues, such as prior relationships, which are discussed in detail in these chapters. Con-
sequentiy, deep sample data are used, Overall, statistical differences between the wide
and deep samples with regard to case outcomes were not greal, For an analysis of
crime-by-crime differences between the two samples, see Appendix.
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Figure 8. Dispositional Pattern for Felony Assault Arrests
Compared io All Felony Arrests

(Felony assault arrests are 1866 of all felony arrests studied.)
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Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study.

sentence and less likely to be given felony time. Thus, the criminal process
does not appear to regard these cases as very serious.

The 67 deep sample cases commenced by arrest for felony assault reached
their disposition by the routes shown in Figure 9 (next page). Thirty of the
67 felony assauit arrests were dismissed after entering the criminal process.
In only 2 of the remaining 37 was guilt resolved at trial; one ended with con-
viction for harassment (a violation) and a 15-day jail sentence, and the other
ended in acquittal. None of the 35 who pled guilty did so to the same level of
felony as had been charged. Seven pled guilty to a lesser felony charge.™ but
these 7 felony convictions netted only one felony time sentence—the only fel-
ony time sentence in the entire assault sample. Just over haif (15) of the 28
remaining pleas were to the A misdemeanor (assault in the third degree),

* Two pled guilty to assault in the second degree, a D felony. and five pled guilty to
attempted assault in the second degree, an E felony.
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while the others included 4 to B misdemeanors and 9 to mere violations. Only
a third (9) of the 28 who pled to a misdemeanor or less got any time at all,
and 7 of the 9 jail sentences were to 6 months or less, The 19 others-who
pled guilty to misdemeanors walked, as did 4 of the 7 who pled guilty to
felonies.

Factors Explaining Dispositions of Assault Arrests

Assault, more than other sericus felonies, is likely to be a spontaneous re-
sponse to conflict arising in common life situations rather than an attack by
a predatory criminal. The incidence of prior relationships between victim
and assailant was therefore expected to be high among the assaults, and this
was borne out by analysis of the deep sample cases. Prior relationships of
some sort existed in 46 (699 ) of the 67 cases. This supports the specula-
tion in the preceding chapter that the comparatively high arrest and “clear-
ance” rates for reported felony assaults might be explained by the relative
ease of arrest in cases where the victim knows the assailant. The relation-
ships found in the deep sample assault cases are summarized in Table G.
Deterioration of the felony arrests was substantially greater in the prior
relationship cases than in the cases where victim and defendant were stran-

Tabie G: Prior Relationships in Assault Cases and Case Outcomes
No. of No. Dis- No. Con-

Nature of Relationship Cases niissed victed
Spouses or common-law spouses . . . . . 6 3 3
Laovers . e 2 4
Forzer spouses or lovers, 2 1 i
Family and in-laws . 3 4 |
Friends . 8 3t 3
Weighbors. 5 4 1
Acquaintances . 3 2 3
Business?t | e 7 2 5
Unspecified relationship . . 2 2

Total with Prior Relationships. . . . . . . 46 23 2l

(Total without Prior Relationships) . . . . (21} { 6) (15)

Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study.

a. Includes one acquitted at trial.

b. These relationships were: building superintendent/tenant {two cases); car repairman/
customer (two cases); cab driver/customer; store owner/customer; ard prostitute/customer,
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gers. Figure 10 presents a graphic comparison of the dispositional patterns.

Dismissal of assault charges in prior relationship cases was often explained,
in the deep sample interviews, by the victim’s refusal to press forward with
the complaint. A second common explanation lay in the feeling of the judge
and prosecutor that the underlying personal conflict was trivial or that an
adjournment in contemplation of dismissal (Acp), with dismissal condi-
tioned on a period of good behavior, would afford the victim sufficient pro-
tection against repetition of the attack. Conversely, the higher rate of con-
viction among the stranger cases can be attributed to the greater coopera-
tion the victims offered to the prosecution. Most important in this regard is
that 9 of the 21 complaining witnesses in stranger assaults were police offi-
cers. Only one of these officers failed to secure some sort of conviction

Figure 10. Deterioration of Prior Relationship Assault Arrests
and Stranger Assanlt Arrests

Prior Relationship Assauit Arrests Stranger Assaunlt Arrests
Percent
100 100% (46 cases) 100% (21 cases}
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30
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(On Any Jail or Felony (On Any Jailor Felony
Charges} Prison Time {Qver Charges) Prison Time (Over
One Year) One Year)

Souree; Deep Sample Data {§973); Vera Institute Felony Disposition Study.
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Table H: Sentences in Assanlt Cases, by Relationship of Victim to Defendant

Sentence
gg‘;]_ Walk Time
victed Na, %% No. %
Prior Relationship (N=46) . . , . . . . 21 12 57 9 43
Stranger (N=21y . . . . . . . . . . .15 it 73 4 27

Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study.

Table I: Injuries in Assault Cases, By Relationship of Victim to Defendant

Serious

(Reguiring

Medical Minor

Attention)  (Superficial}  None Unknown

No. % No. % No. % No. %
Prior Relationship (N=46} . 2] 46 18 39 3 11 2 4
Stranger (N=21} . . . .. 7 33 7 33 7 33 - -

Source: Deep Sample Data (1973); Vera lnstitute Felony Disposition Study,

against his alieged assailant, but 5 of the 8 convictions were for violations
(one for drunken driving and 4 for harassment),

Although dismissal was the most frequent disposition in prior relationship
assault cases, the prior relationship cases that survived dismissal resulted in
more serious dispositions than stranger cases that survived dismissal. Table
H reveals that a convicted defendant in a prior relationship case was more
likely to get time than a convicted defendant in a stranger case.

As Table I shows, serious injury—that is, injury requiring some medical
attention, stitches or hospitalization® —was more frequent in the prior rela-
tionship cases (46% ) than in stranger cases (33% ). This may explain the

* Any injury for which the victim sought medical attention was classified as “serious” in
Table I, but only four such injuries were permanent or disabling. One case (a stranger
assault with a pencil that permanently damaged the victim's eye) was dismissed when
the defendant was found unfit {o stand trial; the other stranger defendant who inflicted
permanent injury was {it to stand irial but was unbalanced and sentenced to felony
time in a psychiatric hospital, Although conviction resulted in both of the prior rela-
tionship cases involving permanent injury, one defendant was allowed to plead to a
violation and walked when the victim {his common-law wife) refused to appear to
testify against him. The other defendant had aitacked a neighbor with a bucket of lye,
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more lenient sentences for stranger assaults, half of which involved police
officers as victims.

The extent of injury was widely cited in the deep sample interviews by
judges, prosecutors, police officers and defense attorneys as measures of the
seriousness of an assaule, It is not surprising, therefore, that the prior rela-
tionship cases which were more likely to involve serious injury than stranger
cases were also more likely to end in a sentence to time. And this standard is,
after all, embodied in the statute that raises simple assanit to a felony if in-
jury is serious or if a dangerous weapon is used.

The higher incidence of serious injuries in prior relationship cases was
matched by the more frequent use of weapons, as seen in TableJ.

Virtually all (93% ) defendants who attacked people they knew used a
weapon of some kind; over half used a knife. But less than half (43% ) of
those who allegedly attacked strangers used any weapon at all. There were
no felony convictions and only one jail sentence among the 15 dispositions
of cases in which no weapon was used.

The deep sample interviews suggest two reasons why injuries and weapons
are found more frequently in the prior relationship cases and why, if con-
victed, a defendant has a greater chance of drawing time if the victim was
someone he knew. First, the police are likely to be called to intervene in
family fights or conflicts between friends and acquaintances-—and are likely
to arrest one of the parties—only when the conflict gets out of hand, result-
ing or threatening to result in injuries or involving a weapon. Thus, when a
prior relationship assault case is serious enough to trigger a felony arrest and
to motivate the complaining witness to cooperate with the prosecution to se-
cure a conviction, it is also likely to be serious enough to draw time.

Second, the Penal Law makes what otherwise would be simple assault a
felony if the victim is a police officer. Nine (43%) of the defendants in
stranger assault cases were accused of attacking police officers. These cases
were, as a group, the least serious in the assault sample. None involved the
use of a weapon and there was only one serious injury to a police officer,”
although a few defendants accused of assaulting officers received serious in-
juries themselves. The typical disposition in cases alleging assauit against
police officers was a plea of guilty to a violation followed by a conditional

* The injury in that case did not increase the sentence because the charges were dis-
missed. Eight people, including four police officers, were shoving each other about in
a dark driveway. The prosecutor doubted he could show that the defendant was respon-
sible for any particular assault or that the police officer’s injury was a resuit. (See case
description, page 37.)
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Table J: Use of Weapons in Assault Cases, by Relationship
of Victim {e Defendant

Broken
Bottie Lyeor
or Blackjack Chentical
Gun Knife Glass or Club Spray Other
Prior Relationship (N=46)}. 3 240 6 4 3b
Stranger (N=21) . . . . . - 4 2 1 - 2e

Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study,

a. Two razors (used by friends who attacked each other and both of whom entered our
sample) and one pair of scissors (used by a woman who attacked her cab driver) are counted
as “knives,”

b. One “hammer,” one “sharp object” and one “assorted household throwables” are counted
as “Other.”

¢. One pencil and one brick.

discharge. Had police officers not been involved, none of these cases would
have drawn the felony label at arrest.* Thus, the pattern of deterioration of
deep sample felony assault arrests seems to be a product of the high inci-
dence of prior relationship between victim and defendant, the resulting fack
of cooperation from the victims in those cases and, in the cases of assanlts
against strangers, the relative lack of seriousness of the attack. The detail
provided by the deep sample interviews reveals more about the way these
factors operate and interact,

Prior Relationship Assaults. More than half of the prior relationship cases
(24 of 46) were dismissed; in 22 (92%) of these dismissals, the primary
reason given in interviews was the victim’s refusal to cooperate with the
prosecution. An Assistant District Attorney (Apa) described one of them.

“This woman was charged on the complaint of her common-law husband.
She then filed a complaint against him for assault. 1 don't know which of
them called the police first. The charge against her was reduced in the Com-
plaint Room to assault in the third degree [a misdemeanor]. Because they
were both complainants in cowrt, I was able to speak to them both. . . . They
told me they did not wish to continue prosecution, They told me that they
were both drinking and apparently they both started to insult each other, It
wasn’t clear who struck first, but the common-law husband struck his wife

* If the cases with police officer complainants are excluded, the rate of prior relation-
ships in the remaining deep sample assaults rises 10 79% and the rate of dismissal to
52%.
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with a shovel, hitting her in the eye, and she struck him in the arm with an
exacto knife, causing injury, Neither said they were injured seriously, though
the arresting police officer had written up her assault against her husband as
assault in the second degree, while his assault against her was a third degree
assault. She was also charged with possession of a weapon as an A misde-
meanor, which was alse dropped because the husband refused to testify as
to how the knife was used. The knife was not classified as a dangerous instru-
mment per se.

“When I had satisfied myself that neither had been injured seriously, 1
looked at their past records. He had one previous arrest ten years ago, I don’t
recall for what, and she had no prior arrests. I felt that since there had not
been problems with the law, and neither one had any sort of record, there
was no reason to keep this case in court.”

This case is typical of the prior relationship assaults in a number of ways:
first, the victim was not interested in pressing for a conviction and was recon-
cited with the assailant after the arrest had been made; second, the victim
was not entirely innocent; and third, the passion of the relationship led to in-
fliction of injuries in the attack, but the injuries were not so obviously serious
that the attack fit the definition of assault in the sccond degree, thus justifying
a felony charge.

Dismissal because of complainant non-cooperation appears less likely to
occur when the prior refationship is a business, rather than a personal, one.
Only two of the seven cases involving a business relationship resulted in dis-
missal, and in one the dismissal followed from the filing of cross-complaints
which were mutually withdrawn.

The chances of serving time were about even for the 21 defendants in
prior relationship assault cases who were convicted: 9 got time and 12
walked. The 9 assailants who got time had inflicted injury and had used a
weapon; 7 of them had prior records, and the 2 with no prior record had in-
flicted very serious injuries. All but one of the 9 were sentenced to less than
ayear.

The importance of the injury to the sentence, in cases not dismissed, is
illustrated by the following case.

“At first, this case seemed very simple,” according to the Legal Aid attorney.
“The defendant had lived for ten vears in the same building as the victim.
Conflict between them had brought them to Housing Court several times be-
fore on cross-complaints. This time the assault arose when the defendant’s
daughter told her that the other woman had struck her. The defendant went



Assault, Rape, Murder and A ttempted Murder 33

to the laundromat where she worked, retirned with a bucket of lye nsed
there to clean the machines, and threw it in the other woman’s face. She told
the police she had done it and they arrested her the next dayv, after the victim
went lo the precinet station, for first degree assauit. She pled guilty to third
degree assault, the misdemeanor—but that was before anvone had seen the
victin in court.”

The prosecutor in this case refused to be interviewed but the judge said,
“The abpa wanted to know the victind's condition before reducing the charge
to the misdemeanor level. Bur when he called the hospital they just said
the victim was no longer there. So the Aba decided to accept the plea be-
cause there appeared to be nothing serious there, because the defendant
had turned herself in and because of her home situation and lack of prior
record.”

The Legal Aid attorney continued, “There was no promise about the sen-
rence, but I thought at the time that she would walk —probation at the worst.
She was fortv-three, living with her husband, and both of them were work-
ing. Six of their seven children lived with them and three of them were very
sick with sickle-cell anemia. None of them had a prior record—not her, her
husband or the kids. It is rare to find that in her neighborhood. The proba-
tion report recommended a conditional discharge. Burt at the next hearing,
for sentence, the victim showed up; she is maimed for life and it is possible
she'll lose sight in both eves. The defendant might as well have shot her. No
one couldd look at her, and she was screaming for the defendant to be sent to
fail. The press had picked up on the case, and the judge indicated he would
give the maxinuun possible on her plea—a year. She would have gotten zero
to five vears if she'd refused to plead and gone to trigl where the jury could
see those infuries, But I persuaded the judge fo have a presentence confer-
ence with reports and witnesses. Her children testified about being hit by the
other woman, and it was clear that the defendant had suffered vears of perse-
cution at her hands. In the end, the judge sentenced the woman to six months
in jail.”

The interviews reveal the shock of the judge and Legal Aid attorney ar the
nature and extent of the victint's injuries. Burt the arresting police officer was
suprised that the defendant got any time at all: “This was a ‘Iye case.” In the
South, where she comes from, this is very common. I saw her [the victim]
and it's awful, but these two had been feuding for a long time, the defendani
turned herself in even before we had the complaint, and she had no prior
record. I didi’t think they would give her jail
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When the injury is serious, the prosecutor will generally try to keep the case
alive, but often his efforts cannot overcome the problems posed by a witness
whose reluctance to testify is rooted in a previously amicable relationship
with the defendant. Thus, in one stabbing case where the victim spent a
month in the hospital with serious injuries, the Apa refused to let her with-
draw the complaint for felony assault. However, the judge dismissed the case
for lack of evidence at the preliminary hearing when she changed her story.
There were no other witnesses.

The victim’s refusal to cooperate appears to have been based in most cases
on a reconciliation with the defendant, but in several cases in which the de-
fendant filed a cross-complaint against the victim, the prosecutor’s difficul-
ties may have been caused more by the victim’s fear of seif-incrimination.
Cross-complaints were filed in eight of the prior relationship assault cases; in
seven of these, the case was dismissed becaue of victim non-cooperation. One
cross-complaint case went to trial, despite the victim’s reluctance to testify,
because it was the District Attorney’s policy in that borough not to dismiss
when the assault causes serious injury. In that case, the victim refused to
testify when put on the stand at trial, invoking his privilege against self-
incrimination, and the defendant was acquitted.

Even if an ApA can compel a reluctant victim’s presence and testimony,
thereby avoiding dismissal of the case, the prior relationship may force him to
settle for a lighter disposition at sentence than, in his judgment, the injuries
warrant. One such case arose when a woman complained to the police that
a man she used to live with had gone mad with jealousy as she was trying to
break up with him. had come to her apartment, beaten her, forced her at gun-
point to return to his apartment and held her there against her will for 12
hours. The defendant was arrested on 15 charges including kidnapping, as-
sault, burglary and illegal possession of & gun.* He had been to court before
for assaulting her. When she failed to show up at court, the arresting officer
went looking for her. “I couldn’t find her,” he said. “They had a strange re-
lationship. T wish I'd never got involved in it.”

12

“Both the defendant and his givifriend were a litile crazy,” according to the
defense attorney. “She called this assault a ‘mistake’ and when the judge re-

*+ There were too few kidnapping cases in the sample to warrant a separate treatment
for them, and in this case the judge, apa and defense attorney all agreed that, in the
circumstances, the charge represented an “over-indictment.” The gun possession charge
was dropped when a plea was taken. The apa wasn’t interesied in pressing it “because
of a search problem.”
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fused to drop the charges she got herself a lawyer. She refused to testify at
any of the hearings. I didi't think he'd be convicted by a jury, but there was
certainly a risk. In spite of the relationship, the charges were very serions.
Had he been convicted, he could have gotten up to 25 vears in prison.”

The defense artorney wanted the charges reduced to an A misdemeanor.
The ADA refused. ““The girl was so reluctant to testify I had to have her ar-
rested and put in Civil Jail for five days as a material withess before I could
get her to appear. She claimed she had been threatened. But I refused io
go to an A misdemeanor because of the injuries, She had a fractured nose,
broken teeth. He would have been convicted of assault at trial, But, given
the way she had behaved, there was a chance the jurv would react: ‘she pot
what she deserved.! Without the relationship befween them, the case would
have been very strong. The other charges would have stuck, too, and alto-
gether thev could carrv up to 25 years. But I settled for an E felony [at-
tempted second degree assardt ] and a conditional discharge. Five years pro-
bation would have been better, but he was on federal probation for a credit
card case and, this way, if he bothers her again within the vear, he can get
up to four vears prison anvway.”

The defense artorney found it acceptable 100: “The condition was that he
stay away from the girl. When he left the court the judge called for her to be
brought in and explained to her to stay away from him. Still, they won’t stay
away from each other, It's a love-hate relationship.”

The Supreme Court judge thought that “because of the relationship and all
the circumstances, this case should have been taken care of downstairs [that
is, a misdemeanor plea should have been offered and accepted in the lower
court ]. She said on the record that she was against hin going to jail —that she
just wanted to be left alone. In a case like this, it all depends on her testi-
mony. In a trial, he might have been acquitted because of the relationship
and she being such a reluctant witness. The conditional discharge seemed the
most sensible thing to me. Pve heard that he assaulted her again last week.
Now it’s up to her—but I doubt she'll bring hint in again. These prior rela-
tionship cases should really be going to Family Court.”

Most of the non-cooperating prior relationship assault victims seem simply
to have changed their minds after complaining to the police in the heat of the
moment. But in at ieast four cases, the victims refused to cooperate because
they feit that the criminal process was an inappropriate response. The follow-
ing are iilustrative.
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s A 24.year-old man with a history of mental illness went berserk and stab-
bed his brother with a pocket knife. An ambulance was summoned. The dri-
ver called the police. who arrested the defendant for assanlt and criminal pos-
session of a dangerous weapon, The assault charge was transferred to Family
Court and the weapons charge was dismissed in Criminal Court, when the
brother refused to testify. Neither the brother nor the mother had wanted
police involvement: they had called for the ambulance, not the police.

= A man tried to stab his former wife. The Legal Aid attorney explained the
dismissal this way: ‘“The evidence was probably excellent in this case. Most
important, however. is that the guy is crazy. He's receiving counselling at
Creedmore. She didn’t want him to go to jail; she said he was nice so long
as he didn’t drink.” The ApaA was in agreement: “T interviewed her and she
stated that he was sick, had no place to live and came back to live with her.
She didn’t want him to go to jail. He had been taking some pills on the night
of the incident. I believe I suggested to her that the case be adjourned in
contemplation of dismissal, and she was in favor of it. I felt this disposition
would protect her.”

It might be expected that defendants in prior relationship assault cases either
would have no prior eriminal record or, if they had, would have records of
repeated assaults. But in fact, over half did have prior records, usually only
for non-assaultive offenses: among the 54% with prior records, three-fifths
had no previous assauit arrests.* Only one defendant had a record of prior
assault against the same victim. Defendants in the stranger cases were not
very different in this respect: 48% had prior records, two-thirds of whom
had not previously been arrested for assauit.

Stranger Assaults. The 21 cases of assault against strangers were dismissed
far less frequently (299 ) than were the prior relationship cases (52%),
and none were dismissed because of the victim’s non-cooperation. One of
the 6 stranger assault dismissals occurred when the defendant, who was al-
ready in prison when accused of assault on another inmate. was found to be
mentally incompetent to stand trial. Another case was dismissed because the
judge found the complaining witness’s story incredible.

According to the Apa, “The complainant was an off-duty corrections officer.
He claimed that the defendant tried to interfere when he was arguing about
his bill at a coffee shop, that he pulled his badge to identify himself and the
defendant knocked it to the floor and punched him. The corrections officer’s

* Many of these were arrest records only; the dispositions were unknown.
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gun fired twice in the ensuing struggle. When the police arrived, the correc-
tions officer signed the affidavit as the arresting officer. The defendant said
the corrections officer had been drinking in the coffee shop, had used abusive
language to the waitress and had hit him over the head with the gun when he
told the officer to pay and go. The defendant had two witnesses to back up
his version.”

The judge dismissed the charges at the preliminary hearing: “There was
no case against him, I believed the defendant and his witnesses. I did not
believe a word the corrections officer said.”

The victim’s story in the third stranger assault dismissal did not satisfy an
Apa who moved to dismiss the assault charges against the co-defendants, both
of whom were in our sample, He had been handed the case after a first trial
ended in mistrial for reasons unconnected with the merits. The apa who
handled it initially was unavailable for an interview.

According to the aDA who moved to dismiss, "It invelved a fight at Kennedy
Airport. The complainant was a customs agent who drove up to a barrier
erected by the defendants, who were attendants at the parking lot, in the
course of their duties. The complainant wanted the barrier removed, they
refused. A brawl started, and both sides say the other started it. When the
customs agent got back to his car and tried to get away, the defendants
thought he was trving to run them down and surrounded the car with barri-
cades until the police came. The first ApA who handled this case was told by
the police thar the customs agent was afraid to press charges but did identify
the defendants at the scene of the crime. I found this a little unbelievable,
since the customs agent refused to sign the complaint originally—it was not
signed until just before the mistrial. The whole case Is strange. T don’t think
we had a case against them. When I talked to the complaining witness he
admitted e might have thrown the first punch.”

This case and the one below also illustrate the way felony charges can arise
from misunderstandings that flare into fights.

Four police officers, two in plain clothes, came to the defendant’s parents’
home at night to arrest his brother on a complaint of sexual abuse. The de-
fendant’s family was Puerto Rican, and his mother and father did not under-
stand English. The police gathered around the defendant’s brother in the
driveway, His parenis emerged from the house screaming. They said later
that they saw a number of strangers taking hold of their son and thought he
was being attacked. The defendant came out when he heard his parents
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scream and jumped into what had become a yelling and shouting throng of
eight people. One police officer had his jacket ripped. Another spent several
weeks in the hospital,

The defendant in pur sample was charged along with his parents for as-
sault in the second degree. The Grand Jury reduced the charges to third
degree assaults and the cases were then sent back to the arraignment part of
Criminal Court.

The ADA said, “It must have been overcharged to begin with; more of a
family scuffle than felony assawlt. The mother and father may have had a
problem in communications with the officers, most of whom were in plain
clothes, and became frustrated when they couldn’t understand what was hap-
pening.” The ADA acknowledged there was one problem in viewing the case
this way: the police said that the son—the defendant in our sample—was the
first to jump them. He was a pre-law student at Columbia and understood
English perfectly well, But the aApA was certain that “it was a bulishit case.
Your first thought when a Grand Tury reduces a felony charge supported by
the testimony of four police officers, and sends it back down here to Criminal
Court arraignment, is to dispose of it by plea. Most of the wind is blown out
of your sails.” The ADA was prepared to accept pleas from the three to dis-
orderly conduct {a violation) with the promise of conditional discharges.

The defense attorney was even more surprised by the Grand Jury's action:
“Since it was returned from the Grand Jury despite the cops testifying, there
must have been just a lead of lies in the complaint.” He wanted to go for
trial and was sure he could get acquittals for all three clients. He particularly
did not want the son to plead to anything, as it could prevent him from prac-
ticing law. The defense attorney therefore insisted on an adjournment in con-
templation of dismissal for lim.

The arresting officer said he was “very angry” when the ADA, over the offi-
cer's opposition, went to his superior for permission to consent to the ACD.
The officer felt it was hardly appropriate when one of the other officers had
been hospitalized. But the ADA took the view that, with eight people scuffling
in the dark, it would have been difficult to prove that the officer was injured
intentionally or that it was the defendant who hurt him. He, too, was sure
they wonld all have been acquitted at a trial.

The case against the son was adjourned in contemplation of dismissal. The
parents pled guilty to the violation and walled.

In some stranger assault cases, such as the following. the anger that erupts
into physical attack seems to have its origin in an existing conflict into which
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the stranger intrudes. Here, the victim finds himself on the receiving end of
anger directed at another person.

A woman called the police for assistance in removing her husband from her
apartmient; she had obtained from the Family Court an “Order of Protec-
tion” aggainst him and wanted it enforced. The officer who responded to the
call said, "When we grrived he erupted in obvious rage; he wasn't about to
cooperate. We tried to explain that we had to arrest him, by order of the
Family Court, since he had violated its order. When I moved in to secure the
arrest he threw a punch that sent me reeling to the floor.” The defendant was
charged with second degree assault. There was no injury but it was techni-
cally a felony because he hit a peace officer in the course of performing his
duties. He pled guilty to harassment, a violation, and walked with a 325 fine.

It was the prosecutor who suggested the charge reduction and sentence.
“This is very much the type of case we like to get rid of, because it's a family
affair. There is a tendency for the police to use the felony assault charge
because an officer was hit, but there wasn't any injury. I would rather have
these charged as misdemeanor assault, if in fact there is any assault—other-
wise harassmem.”

The judge thought it should have been charged as “resisting arrest,” but
“definitelv not felony assault.” He treated it as a “resisting” case at sentence
and thought the fine appropriate and necessary, because this defendant’s
conduct showed an overall “disrespect for authority.” The police officer, who
appeared at first as the victim of a felonious assault, agreed: “It's a suitable
plea and sentence.” Those interviewed thought the disposition would have
been the same if the defendant had gone 1o trial.

In another stranger assault case, it remains unclear whether the assault
charge was a deliberate overcharge to protect the arresting officer, who had
himself used more force than, according to his own account, should have
been necessary, or whether the assault was in fact committed as an almost
reflex response to a sudden intrusion.

Two Long Island Railroad policemen found the defendant sleeping on a park
bench near, but not on, railroad property. He was drunk and disoriented
when they woke him up and started firing questions at him; one of the offi-
cers was hit—not very hard—in the eve. The defendant, who appeared to
have received a number of blows, said they began beating him before he was
fully awake. He was charged with second degree assault, resisting arrest and
loitering.
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The Legal Aid atrorney said, “The assault charge was added just to protect
the police. Nornally a policeman will charge ‘resisting arrest.’ T guess they
wanted a felony to protect themselves after using all that force,” The apa
was more circionspect: “I dow’t think there was any attempt o commit an as-
sault as the defendant had 1o be shaken by the police to areuse him. He hit
the officer inadvertently. The officer told me he thought the defendant was
dead at first—he was shaking him pretty strongly. I suppose he felr attacked.
There was much police pressure in this case—they were all heated up for a
felony.”

The case was disposed of by plea to harassment, a violation, and a §250
fine. The arresting officer, whose version doesn’t fit well with the aADA’s, said,
“I was sort of glad the charges were reduced becaunse the defendant was out
of work and really needed a job more than anvthing else.”" The Apa said, *1
insisted on the violation to protect the officers if they did beat up the defend-
ant—we couldn’t support any other charge. And I think the defense theory
[that the officers had no jurisdiction off LIRR property ] may have had some
merit. But he would have got a canviction for harassment anyway [at trial].
The fine [the maximum for harassment ] will teach him to think twice about
getting drunk in public. He gets nastv.” The defense antorney accepted the
ADA’s offer because, “Turies don't call cops liars, and he would have been
found guilty of harassment anyway, to give the cops something.”

Only 2 of the 21 stranger assaults went clearly beyond what might be
counted as normal—albeit unacceptable—human reactions to moments of
stress, Neither defendant walked. One had allegedly tried to cut off the vic-
tim’s arm so he could no longer “use it,” claiming he heard voices teliing him
to do so. Twice he had tried to commit suicide. He was sentenced to Green-
haven Prison for up to 6 years on its psychiatric ward. The other defendant
might more accurately have been charged with robbery than with assault,
The arresting officer reported that the defendant held a knife to the victim’s
throat while a co-defendant injured him. They were presumed to be looking
for money. The defendant received a one-year sentence after picading guilty
to an A misdemeanor.* These two received the heaviest sentences handed
out to defendants convicted of assanlt on strangers.

In addition to these two cases, only two others in the stranger assault group
got any time at ali, One defendant was an addict accused of a weaponless as-
sault on a police officer that grew out of a routine traffic stop in 1968, This

* This sentence was to be served concurrently with another one-year sentence for con-
viction on an intervening burglary charge,
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defendant had jumped bail, and when he was finally brought to the court in
1973 he asked his defense attorney to get him sent to NACC,

“We wanted to dispose of this case as fast as possible,” said the Legal Aid
fawyer, “as my client was an addict and wanted help. He had a wife and
child; he was 40 vears old, and his habit was beginning to rot his life.” The
ADA affered a plea to an A misdemeanor assault. He had no problemn with the
reduction of charge: “I'm sure it was more of a harassment. Police officers
always write up assaults as felonies, but this one would never have gotten by
the Grand Jury.”

‘There is no very comfortable explanation for the last of the four stranger as-
sault cases that drew time. This defendant went to trial, and was acquitted of
the assault, but he was given a 15-day jail sentence on conviction of harass-
ment, a violation.

The defendant went to visit a prostitute. At some point the woman called for
the building’s security guards to remove him from her apartment. He claimed
he had already paid her and refused to leave. A struggle ensued when the two
security guards removed him forcibly to hold him for the regular police, who
were called to the scene. At one point he tried to flee and threw a brick in the
direction of the pursuing guards. He was arrested and charged with trespass,
harassment (for spitting at the guards and using abusive language) and as-
sault in the second degree (because the brick was deemed a dangerous in-
strument ).

The ADA said, “This was a very weak case. There was no injury; a brick
was thrown, but it landed on the ground first, and according to the guard's
testimony, only touched his toe. The other guard testified he was hit on the
head, but it was with his own nightstick when the defendant kicked it from
his hand in the struggle. The trespass charge was dismissed when the woman
failed to come to court, and the assault charge had already been reduced to
[third degree [ when I got the case in the jury part.”

The defendant insisted he had been siruggling in self-defense and refused
1o plead to anything more than harassment. The ApA said he would have liked
10 take the plea to harassment, but policy prevented such a reduction of
charge once the case was in jury part. The judge was more explicit: “We usu-
ally avoid pleas [to reduced charges] in the jury part because then defense
attorneys would go judge-shopping. If they could get [such deals] they would
schedule cases for trial that they plan to dispose of by plea. The defendant in
this case had a prior record of burglaries, and, although it was a weak case,
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there was evidence of the charge. The People were right to have brought it
to triol.” In offering this assessment of the evidence, the judge conceded “a
little prejudice because the defendant was very uncooperative.”

The jury acquitted him of the assault. According to the ADA, “the guards
told slightly conflicting storfes. That, plus there were no injuries, made the
jury apprehensive about a guilty verdict, which could have sent him to jail
for a vear.” Why, then, the sentence for the harassment conviction? The
judge said, “Because of his prior arrests. He had a previous conviction of
burglary and I thought 15 days in jail for a violation wasn’t too long because
he had already served 8 days before bail was lowered. I thought by placing
hinn in jail it might tame him down.” The defense attorney said, “The defend-
ant was very stubborn on trial. Apparently his conduct incensed the judge.”
The apa agreed with the defense attorney on the reason for this sentence:
“The judge didwn't like him.”

Rape

Sexual assauits—particularly forcible rape——stir deeper fears than the alter-
cations labeled at arrest as felony assault, and the penalty structure for sex
crimes reaches higher. First degree rape, a B felony punishable by up to 25
years in prison, is defined as sexual intercourse with a female who is either
taken by “forcible compulsion” or is presumed incapable of consent because
she is physically helpless (for example, unconscious) or because she is less
than 11 years old.*

Eleven of the twelve rape cases in the deep sample were commenced by
arrest for rape in the first degree. The twelfth involved third degree rape,
which is an E felony, punishable by up to four years in prison,

Prior relationships existed in 10 of the 12 rape cases and appear to have
been the most important factor in the dispositions. The duration of these
prior relationships ranged from a few hours to many years in a former mar-
riage. The disposition in the latter case. a dismissal, followed upon the
remarriage of defendant and complainant—perhaps the ultimate in recon-
ciliation and victim non-cooperation with prosecution. Of the 10 prior rela-

* “*Forcible compulsion™ is either physical force that overcomes “earnest resistance”
or a threat of immediate death, serious physical injury, or kidnapping. A male comemits
second degree rape when, being 18 years old, he engages in sexual intercourse with a
famale fess than 14 years old. A male commits third degree rape by sexual inlercourse
with o female who Is incapable of consent for some reason other than her youth or
physical helplessness, or if he is over 21 vears of age and the female is under 17,
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tionship rape cases, 6 were disposed of by dismissal and 2 by guilty pleas—
one resulting in a walk and the other in misdemeanor time (which was really
a sentence to time served ),

The other two prior relationship cases went to trial and ended with heavy
felony sentences: 25 years for a man with a récord of previous rapes who
raped an 8-year-old neighbor, and a term of 2-to-6 years for a woman who
befriended two girls whom she then lured to her boyfriend’s apartment for
an elaborately cruel program of sexual humiliation culminating in the rape
of both girls.

The two stranger cases also went to trial. One ended in acquittal and the
other, upon conviction of 12 counts of rape and other felonies, in a 30-year
sentence.

The three felony time dispositions are explained by the quite horrible and
unique facts of the cases, which will be described below, The remaining dis-
positions appear from the interviews to be explained by three factors: prior
relationships, prior records of sex offenses (or lack thereof) and evidentiary
problems.

Evidentiary obstacles to conviction in sex felonies need some explaining.
Suspicion that vindictive or unbalanced female complainants, or children,
might fabricate rape allegations against men has long been a powerful in-
fluence in this area of the law. In 1971, when the wide sample arrests were
made. the New York Penal Law provided that “A person shall not be con-
victed of any offense defined in this article (sex offenses), or of an attempt
to commit the same, solely on the uncorroborated testimony of the alleged
vietim™ (§ 130.15). Prosecutions in 1973, the year in which deep sample
cases reached disposition, were controlled by a mid-1972 amendment that
spelled out what sort of corroboration would be required for conviction. The
prosecution needed evidence, other than the alleged victim’s testimony,
“tending to:

(a) establish that an attempt was made to engage the alleged victim in sex-
ual intercourse, deviate sexual intercourse, or sexual contact, as the case may
be, at the time of the alleged occurrence; and

(h) establish lack of consent of the alleged victim, where such is an ele-
ment of the offense” (§ 130.15(1)).

Typically, therefore, a deep sample prosecution case for rape required some-
thing such as a hospital report of bruises (indicating force) and of the pres-
ence of sperm (indicating sexual intercourse). Lack of consent might be
supported by evidence of witnesses who heard screaming. When the charge
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was based on the victim’s legal incapacity to consent because of her youth,
the prosecution case had to meet the requirement of § 130.15(2), which
provided: “then, in addition to the requirements of [§ 130.15(1)], the cor-
roborative evidence shall not be sufficient to sustain a conviction unless it
tends to connect the defendant with the commission of the offense or at-
tempted offense.” In other words, when medical evidence clearly establishes
a six-year-old girl’s claim that she has been raped, some evidence other than
her own statement must be found to support her identification of the defend-
ant as her assailant.

It has been argued that evidentiary hurdles such as these made the law
virfually unenforceable against predatory rapists who take care to avoid wit-
nesses, and that this discouraged women from taking compiaints of rape to
the police or pursuing them in the courts. The law in this area has recently
undergone substantial revision in New York, as in other jurisdictions, Sec-
tion 130.15 was repealed in 1974, leaving a requirement of corroborative
evidence, for non-consensual sex crimes, only in cases where “lack of con-
sent results solely from incapacity to consent because of the alleged victim’s
age, mental defect or mental incapacity™ (§ 130.16).

It is not possible to project, from the deep sample data, what effect this
repeal of the corroboration requirement might have on the volume and types
of rape charges disposed of in the criminal process. It might be expected that
a post-1974 sampiing would reveal quite a different pattern of fact, process-
ing and disposition. However, the disposition-shaping factors identified in
the decp sample cases summarized below are likely to remain important to
the extent that simifar cases are still found in the process.

Two of the prior relationship rapes involved prostitutes as complainants.
Each was disposed of by dismissal when the complaining witness failed to
cooperate with the prosecution. The interviews in both cases suggest that
prostitutes’ claims of rape are not treated seriously, According to one police
officer, there is a high volume of such complaints resulting from the lack of
legality in the business of selling sex. “Often when they cry ‘rape,” ™ he said,
“they are making the police force a collection agency for contractual agree-
ments that are unenforceable in the courts.”

“Usually a prostitute cries rape when she hasn’t been paid,” echoed the ApA
who made the motion to dismiss in one of these cases, after the complainant
failed 1o come to court or to respond to subpoenas for hearings. “Even if she
did come to court, a jury would never believe her. This one didw’t come in
because she realized she would be destroyed on the stand.” The arresting
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officer, a Port Authority Police Officer, was not happy about it. “This woman
really had no chance once the case got to court,” he said. “It was obvious the
district attorney thought the case was worthless as soon as he discovered she
was a prostitute.”

The officer had found her cowering, naked, in a Kennedy Airport parking
lot. “She was very upset, claiming she had been raped by a guy still sitting in
a car nearby. She claimed he kept her in the car at gunpoint while driving 1o
the lot—deserted at that time-—and sexually assaulted her. He was groggy—
practically asleep——when [ went up to the car. He said she was a prostitute,
they had driven there together, and he had fallen asleep after having sex—
and before paying her. He figured she was angry that he refused to pay her
immediately and drive her back so she could pick up another man. I couldn’t
tell who was telling the truth—it was a strange incident, She claimed she had
been threatened with a gun, but we searched the car and didn't find it—a
point against her story. But we couldn’t figure out why she would be running
around the parking lot with no clothes on, and why she was so very upset
and nervous when we found her, if this was simply a case of a prostitute not
getting payment.”

The second rape charge based on a prostitute’s complaint fared no better,
despite the defendant in this case having a serious prior record of rapes and
assaults, Again, only the arresting officer treated the matter seriously. The
woman’s story was that, although she had initially been approached for pros-
titation, the defendant forced her to accompany him to his apartment where
he demanded a series of sexual services. In addition to threatening her with
a knife, she said, he would command his dog to attack her whenever she re-
fused, and she would then comply to avoid injury. The skepticism of the po-
lice officer to whom she told this story—a member of the Sex Crime Unit—
was tempered by the evidence of bruises and by subsequent events. The
officer went looking for the defendant when the woman reported a second
incident in which the same man, encountering her in a restaurant, threatened
her life because she had gone to the police about the incident in his apart-
ment. “She was no angel,” said the officer, “but he was violent and dangerous
—near hysteria at times. She had a right to be protected and to see the case
properly disposed of.” He made the arrest for rape, although he recognized
that the casc was weak: there was no solid corroborating evidence, and the
victim’s own testimony could easily be discounted by cross-examination
about her profession. He then discovered that the defendant had prior con-
victions for rapes and assaults. He was upset that the defendant had been re-
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leased on his own recognizance at arraignment rather than held in custody
where he could not threaten the woman, When she subsequently failed to ap-
pear at court, the Apa, defense lawyer and judge were untroubled by the dis-
missal for lack of prosecution. The police officer was angry, however.

“The guy had a ‘mad rapist’ psvchology,” he said, “He wanted resistance,
was sadistic, enjoyed using force. Sure, the case was weak—no jury would
believe her rape claims because of her commercialization of sex as a prod-
uct; juries sympathize with the man, especially in these circumstances. But
the evidence for some form of assault, if not rape, was substantial—the
briises, etcetera. If she'd cooperated, there could have been a conviction on
this. And a guy like this should be isolated, in psychiatric care. He'll prob-
ably kill a girl some day.”

At the other end of the spectrum of dismissed prior relationship cases is a
woman’s complaint of rape against her former husband. They had four chil-
dren and, although divorced, he had visitation rights and a key to her apart-
ment, where he slept with her from time to time.

“They must have had an argument in bed,” according to the Aba, "and she
called the police to have him arrested.” After he had been indicted for rape,
“they came to the arraignment part and told the judge they were going to re-
marry; she wanted to drop it. This case belonged in Family Court—not Su-
preme Court.” “I didn't believe it” said the judge, "and I adjourned the case,
keeping it in arraignment part until I received the marriage certificate.” The
document arrived, and the case was dismissed.

In four cases, the prior relationship was casual, having neither the general
complexity of marriage nor the specificity of prostitution, Three were dis-
missed when the complaining witnesses failed to show at court, In one of
these, the arrest was for third degree rape. A police officer saw some people
looking up an alley and found a couple engaged in sexual intercourse when
he went to investigate. The woman, in his judgment, was incompetent to con-
sent to intercourse. She could not spell her name or remember her address
and seemed wholly disoriented. There is a suggestion in the interviews that
she had, in fact, escaped from a mental institution. There is also a suggestion
that the police officer did not like the defendant.

“The defendant had an affirmative defense,” said the Legal 4id lawyer, “be-
cause he had met her earlier that day, she led him on, and he didn’t think she
was incompetent—he didi't ask her to spell her name or give him her ad-
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dress.” The defendant was unable to make bail while the woman was under
observation in a mental facility. The report said she was competent and she
had been released. She did not appear at court for the next hearing, and the
rape charge was dismissed. The judge refused the ADA’s motion to reduce the
charge to public lewdness: “He'd already been two weeks in jail. He should
have been discharged sooner.”

The second of these dismissals was caused by victim non-cooperation that
was attributed in interviews to a prior relationship of an unspecified nature.
In the third, the complainant had gone voluntarily to a motel with the de-
fendant and had consensual sexual intercourse. According to the arresting
officer, she claimed the defendant “went psycho” when she said she wanted
to leave. slapped her around, locked her up and raped her repeatedly.

“She came to the station missing her shoes, pocketbook and sweater, and
she had swollen arms and a swollen face,” said the officer. “And we caught
him leaving the motel with her stuff.” He was arrested for rape, assault and
grand larceny (the pocketbook)}. The apa later moved to dismiss at her re-
quest: “She changed her mind when the defendant convinced her he hadn’t
robbed her—she thought he'd 1aken her pocketbook when she went off tfo
sleep. A claim of rape after consensual intercourse would not be very good
anyway,”

In the fourth casual prior relationship case, the defendant, who had no rec-
ord, pled guilty to an E felony. The interviews suggest that this case, like the
others involving casual relationships, should have been dismissed or the de-
fendant acquitted. Court congestion seems to have played a major part in
shaping the disposition.

“This was a terribly weak case,” said the apa. “We had a 17-year-old boy
who allegedly raped two girls, 16 and 17 years old. They had gone to his
apartment voluntarily and neither showed any signs of injury that would
indicate force. There was no complaint until the father of one girl broke into
the apartment and found them. One of the girls had already left. I believe the
second girl made up the story of rape because of fear of her father, and that
the first girl went along with it to cover her friend. I really don’t know how
this case got beyond the Grand Jury—they all knew one another and it began
voluntarily.” There was no strong corroboration, The girls claimed to have
been raped in different rooms.

The ADA admitted that the 20 minutes he spent on the case was a “dis-
gracefully short period of time” and said he offered the E felony plea and a
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10-month sentence "hecause of the suspicious nature of the charge. The de-
fendant had been in for a while and now he would ger our quickly; and we
got a felony plea.” The Legal Aid lawyver said, “This is one of those cases
which is not given enough attention. The defendant was in jail for 5 months.
He would have had to wait 6 more months if he wanted trial.”

One other prior refationship rape was disposed of by a guilty plea to a re-
duced charge. The defendant, who had a prior record but not for sex of-
fenses, was accused of rape by the 14-year-old daughter of his common-law
wife. The girl’s father, separated from her mother, pressed the case: “I be-
lieve my daughter’s story. I know it really happened.” The mother disagreed.

“This was really a Family Court squabble,” according to the Supreme Court
jndge. “There was a divorce action going on ar the time and the girl didn’t
know how to react, so she made up the story about the rape.” The judge did
not dismiss the case, however, and the defendant walked on o one-year con-
ditional discharge after pleading guilty to an A misdemeanor, endangering
the welfare of a child. “There was always the possibility that he did these
acts,” said the judge, "and the best thing to do was to condition the discharge
on his keeping his hands off the girl.” The ADA was not ready to dismiss
either, although he 100 said, "There was nothing that pointed to rape. There
was ne medical corroboration. But our secret weapon was the defendam, If
he went on the stand I would just cremate him. He had a history of this kind
of thing.” The defense lawyer agreed: “There was nothing to this case-—it
was a real stinkeroo. You need corroboration, and the medical report we re-
ceived showed nothing, He had a bad record though, and I was fearful of
going fo trial. It was the mother telling the judge that the girl fabricated the
story that knocked the charge down and got him the conditional discharge.”

Four of the twelve rape cases went to trial, including the only two that were
clearly stranger rapes, In one of these stranger cases the defendant was ac-
quitted against all odds. The disposition offers some support for fears of ADAs
about taking even a strong prosecution case to trial rather than negotiating a
plea to lesser charge. The first degree rape charge had been dropped at the
Grand Jury stage in this case, for lack of corroboration, and the vietim’s tes-
timony at trial was not that the defendant had raped her but that he had
grabbed her and tried. The aDA still had a good case on first degree sexual
abuse and assauit, however. He offered a plea to an A misdemeanor, only
because the fifteen-year-old complainant had returned home to Georgia, and
he envisioned difficulties in getting her back to New York for trial. The de-
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fendant refused the bargain, and the complainant did come back to be, by all
accounts, an unusually credible and cooperative witness. The defendant, in-
sisting on his complete innocence in the face of a powerful prosecution case,
defied the advice of the judge and his own lawyer, first by going to trial and
then by taking the stand himself, despite a prior prison record for rape.

“I didn’t know what to do,” said the defense attorney. “My client had a long
record, his story was unconvincing, he was crazy. He would jump up and
down in the court yelling that everyone was lying [he had to be handcuffed to
the rail in the courtroom]. But he was my client and insisted on his inno-
cence, so we went to trial— handcuffs and all.” The judge said, “The key fo
this trial was when the defendant was on the stand in his own defense, He
was asked about his prior record. He stands up and says, ‘I pleaded guilty in
the past—five times— because 1 committed those crimes. This time I didn’t
do anything and I didn’t plead because I'm not guilty. The courtroom was
stunned. The jury was impressed.” The Legal Aid lawyer said, “He was just
liecky. I would still argue with him to accept the A misdemeanor plea.”

A second rape case that went to trial involved a prior relationship, albeit a
brief one. The defendant, who got felony time, was a woman (eighteen years
old) charged with two first degree rapes.

“The two girls came to New York to sightsee—not for sex and games,” said
the ADA. “One was a farm girl and the other was due to marry a marine ina
month’s time. This defendant struck up a friendship with them by the foun-
tain in Washington Square Park. They all spent the afternoon together and
she invited them back to her apartment. She said it was because the girls
asked her to get them some drugs. At her apartment, she introduced them
to her boyfriend—the co-defendant in this case. He was definitely an evil
man. 1 am amazed at the horror and humiliation of it. They gave the girls
some grass, then demanded money. He broke one girl's nose when she re-
fused. He forced them to strip. He forced them to do a series of intercourse,
then he made them take 1sp. The woman [defendant] was just standing
around at this point, but she was the one who forced them to take the 15D,
and then she played cruel jokes on them. One of the girls faked it, didn't
swallow it, and when they went 1o sleep she got away and brought the cops.
The woman had been the passive one of the co-defendants, and ar first it
seemed she had just gone along for the ride. She was personable, well-spoken
and had no record. We didn’t want to take a chance on her at trial; we
wanted to make sure we got the guy. Her boyfriend had a record, engaged in
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the rape and did all the ordering around. Initially I offered her a plea as a
matter of mercy and expected she'd get probation or ‘time served.” She sur-
prised me. She turned it down and at no point, even at the trial, did she try
to separate from him. She decided ro link herself with him and she went
down with him.”

The ADA said it was not until the trial that he fully realized the “womar’s
cruelty and her key role in provoking the whole episode.” The judge said,
after the trial, “At first 1 had no intention of putting her in jail. She was
eighteen, from a southern town, and I thought she may have done it to please
the co-defendant—1to keep him. He was a very vicious guy and I felt she was
a victim, too. But she had a central role in the crime. She was the imagina-
tive architect. Still, it was a complete mystery why she didn’t throw it all off
on him.”

According to the ADA, her defense attorney (who was not available for
interview) seemed to think the story of the two girls was incredible and would
not be believed by the jury. He was wrong. His client was convicted on both
counts of first degree rape. The ADA asked for a fifteen-year sentence with a
five-year minimum. "I thought that was ridiculous,” said the judge. The apa
explained: "1 felt she deserved time, and for practical matters I had an idea
that the judge would set the maximum somewhere between five and nine
years, and I knew he would set a bottom. But 1 felt they were going to appeal
and I know it works better if the ADA recommends time. So I went high in
my recommendation.” She got a sentence to prison time with a two-year
minimum and a six-year maximum, “I felt she ought to do two vears,” said
the judge, “but the sentencing structure is so stupidly inflexible that I had
to give the six-year maximum as well. She should now be eligible for parole
after two.'*

'The third case to go to trial involved a defendant with a prior conviction for
a sex felony and a complainant who was his 8-year-old neighbor. Neither the
victim’s mother nor the apa were inclined to treat it lightly, and the defend-
ant received the full 25-vear sentence,

According to the ADA, the case was aided by the fact that the little girl was
“extremely capable on the stand.” Initially worried about her testimony and
wnaware of the defendant’'s 1944 prison sentence for a sex felony, the ADA

* The male co-defendant was also convicted on both counts and, although we do not
know from our data what sentence he received, the judge did say he wished he could
have imposed a tep-year minimum. (The Penal Law puts a limit of eight-and-a-half
years on B felony minimurms,}
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had offered a plea to an E felony with a 4-year sentence. The defendant re-
fused the offer, against his lawyer's advice. “When he was finally ready to
plead,” said the apa, “I had already prepared the case. I knew he had the
record, 1 had the medical corroboration, and it wasn’t worth my while, He
said he'd take 15 years, but it was just too late in my book. So he got the
conviction and 25 years.” The defense attorney said, "There was no defense.
The evidence was strong, the complaining witness was cooperative and the
defendant was a liability on the stand. It was a heinous crime.”

Finally, the fourth jury trial (and second stranger case} ended in a convic-
tion on 12 counts of rape, sodomy and burglary for four separate incidents in
1971. The defendant was a rapist for whom the law was clearly written, His
conviction and 30-year prison sentence offer some indication of how the sys-
tem can respond to a solid arrest of an unambiguously predatory felon of this
type. Most of the story belongs to the police officer.

“We had a homicide in the Bronx. A nude young woman with semen stains
on her body was strangled in her apartment. Two days earlier a woman down
the street had been raped and robbed. I decided to analyze the sexual attacks
in the area over the past year. There was an assailant committing gunpoint
rapes with a silver pistol. He robbed and sodomized them. Some of what he
did is too disgusting to talk about. I talked to all the victims and put out a
description of the man. I requested other officers to bring fo my attention
anyone arrested in the area whose yellow sheet indicated a history of sex
offenses. This defendant had been arrested for a break-in and his record
brought him to my attention, I included a picture of him in a series of pic-
tures, showed them to a number of the victims, and six or seven identified
him as the attacker. We arrested him and had a formal line-up. Six women
made one hundred percent positive identifications. He was indicted for sex
attacks on these women.”

The ADA had some problems getting the victims to appear at hearings.
“They kept saying, ‘Why me, why not sameone else,’ ” according to the po-
lice officer. But the ADA would take nothing lower than the top count and 25
years. “This was a situation of multiple rapes and I was very confident fora
trial.”” There was no problem about corroboration. He had raped, sodomized
and robbed two women in the same apartment who could, and did, fully cor-
roborate each other's accounts.

The defense attorney, who had explored the possibility of “taint” in the
identifications and decided they were solid, said “I might have accepted the
offer, but the defendant adamantly refused. I did not push him to plead be-
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cause he had little to lose. An extra 5 years in jail.” He was convicted. The
judge said, "I had some leeway here with the maximum sentence at 30 years.
I felt that the full term was justified.” He imposed six 25-year sentences,
running concurrenily with four lesser sentences, and a 5-year sentence to
run consecutively, He also imposed a 10-year minimum period of imprison-
ment, The arresting officer said, “He should get 90 years. This guy was a
sickie, a murderer. Fn still trying to link him with the murder.”*

Murder and Attempted Murder

Homicide—taking a human life—is murder when the killing is intentional,
when it is the result of reckless conduct which created a grave risk of death
or when it occurs in the course of committing certain other felonies, Murder
is an A felony and conviction may be followed by sentence to life imprison-
ment. If a homicide is committed under the influence of extreme emotional
disturbance or when the assailant only intends injury, the crime is man-
slaughter (a B felony punishable by up to 25 years in prison).T If a murder
victim does not die, despite his assailant’s intent to kill, the crime is at-
tempted murder (also a B felony).

Only seven deep sample cases were commenced by arrest on homicide
charges (six murders and a manslaughter),f and there were only nine at-
tempted homicides. The numbers are small, but the cases do indicate that
convictions and felony time are the norms when the charge is murder, and
that homicide charges are not dismissed except when the prosecutor makes
a considered determination that dismissal is in the interests of justice. On the
other hand, the attempted murder cases seem hardly distinguishable, on their
facts or their dispositions, from the assault cases discussed in the first section
of this chapter.

* The maximum sentence on each first degree rape was 25 vears; but such sentences
cannot be strung together to make a sentence of 50 years {as the police officer wanted)
or 150 years (6x25). Section 7.30{1}(c) of the Peral Law provides that the apggregate
maximum term, when consecutive sentences are imposed, may not exceed 30 years,
where the top charge is a B felony {as it was in this case)}.

t The B felony is manstaughter in the first degree. When the homicide is the result of
recklessness (short of the kind of recklesspess that will draw a murder charge), it is
manslaughter in the second degree, a C felony punishable by up to 15 years in prison.

t One of the seven technically might have been classified with the assaults: the injtial
arrest charge was assault, since the victim had not yet died. This is one of the rare cases
in which the arrest charge was raised as a case moved through the system,
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Murder and Manslaughter

Two of the murder charges were dismissed and one was abated by the death
of the defendant from an overdose of heroin. One of the dismissals resulted
from receipt of a coroner’s report stating that the victim (a derelict drunk)
had died of tuberculosis and not from injury sustained in his fight with the
defendant (another derelict drunk). The reason given for the other dismis-
sal, which might be challenged by some, was related to the prosecution’s
need for help in securing other, higher priority convictions.

The body of a man was found in a tenement. He had been shot, and blood
led to the defendant’s apartment. The defendant, a mother of two with no
prior record, admitted to the police that she and several other people had
conspired to rob the victim, who was known by one of the others to carry
large sums of monev. He had been invited into her apartment and robbed.
The conspirators had been unable to subdue him, however, and ane of them
finally shor him. Although charged with murder, she furnished the police
with the names and addresses of the others, including the (riggerman, and
testified before the Grand Jury. In exchange for her testimony, she was
granted immunity from prosecution, and the murder charge against her was
dismissed. Two of these others were quickly found, arrested and prosecuted
for the murder.

The detective in charge of the investigation felt she had been let off too
lightly. “It was a cold-blooded murder,” he said, “and there was absolutely
no defense. Mavbe she should have been allowed to take a lesser plea, but
she definitely should not have been given total imumunity. The DA's office
works against us—she said she would testify at the trial so she walked free.
Now we can’t find her or the other man—he still has the gun and the money.
She’ll help him pet away.”

The four remaining homicide arrests were disposed of by pleas to man-
slaughter and felony time sentences, although the most notorious case in the
sample had been to trial several times before the plea was entered. This was
one of the few cases in which the interviews were contradictory throughout.

The defendant was one of a group of young men charged with the murder of
a woman storeowner and the attempted wmurder of her male pariner. The de-
fendants were black, the victims were white. The prosecution viewed it as a
raciallv-motivated crime, conmmnitted in the course of a robbery, in which
both the robbery and the murder had been planned in advance. The defense
viewed it as a racially-motivated prosecution,
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The defendant in our sample was convicled, with others, at a jury trial in
1965 and sentenced to life imprisonment. The conviction was reversed on
appeal and the case was tried twice more. Both retrials ended with hung
juries. The cases were bitterly fought and heavily publicized,

According to one of the defense attorneys, “The DA’s office announced
plans for a fourth trial. The DA’s a vicious beast. These guys had been in the
Tombs for eight yvears. Prosecuting them had become an institution for the
office and a vendetia for the ADA. The defendants didn’t want to go through
another trial and were willing to take a plea if they could get time served.
Another trigl would have meant another hung jury; one of the state’s key
witnesses has recanted his testimony over and over since the last trial. We
asked for an ‘Alford Plea'* and they refused. But, in a way, that is what it
was. They pled guilty and then we announced to the press that they weren't
really guilty. They had to say what the svstem required so they could get out.
1t’s as simple as that.”

According to the aDA, who had prepared carefully for the interview, "My
reasons for taking the plea at this time were as follows: First, two previous
trials had ended in hung juries. Second, the defendants had afready been
incarcerated for eight vears. Third, none of the defendants we were deal-
ing with at this time was the actual killer. Fourth, we learned that the de-
fendants had been rehabilitated; three had jobs and one was continuing his
schooling—so, if jail was going to rehabilitate them, that job had already
been done. And they had been out on bail in the time since their last hung
jury and had not committed any other crimes. Fifth, the recantation by our
star witness, though he had repudiated the recantation, would have caused
us some problems with the jury. And every time you try a case it gets harder;
each time a witness is cross-examined we run into more difficulty. Sixth, we
would have had problems getting a unanimous verdict. I felt that the defense
had successfully brainwashed jurors by violating the canons of ethics. The
public had also got a distorted view of the case through the press—you cair’t
cress-examine publicity. Seventh, we would have had to bring the witnesses
back to conrt to relive the experience again—that would have been particu-

* Under the docirine of North Carolina v. Alford, 400 U.S, 25 (1970), a court may
permit the entry of a guiity plea by a defendant who maintains his innocence, if the
defendant believes that the government's evidence is 50 strong it would be in his inter-
ests to limit his liability by pleading to the reduced charge rather than risk going to
trial on the higher charge. It is in the Apa’s discretion whether to offer an 4lford plea,
and in the judge's discretion whether to accept it, Many apas and judges are reluctant
10 accept Alford pleas.
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larly hard on the male victim. Finally, months of court time would have been
lost in what was sure to be a very long trial. Our office required a guilty plea
because we knew that they were in fact guilty and we had to be sure they were
willing 10 admit their guilt, It was important for us that their guilt be known,
Unfortunately, we did not know that they would recant immediately after-
wards on television.”

The second manslaughter plea was more straightforward. The defendant
had been arrested in 1958 for second degree assault. The victim died and the
charge was raised to first degree manstaughter, but the defendant was found
unfit to stand {rial at that time. When he was returned to court as fit to stand
trial, in 1973, he was permitted to plead to second degree manslaughter —the
C felony carrying a fifteen-year maximum sentence. As he had been locked
away for fifteen years already, his sentence was to time served.

The third manslaughter plea disposed of a first degree murder case against
a defendant who had previously been arrested for homicide and convicted
on other serfous charges. The ApA explained the charge reduction and the
seven-year prison sentence this way:

“The defendant was drinking in the bar and q heated argument erupted, He
claimed the bartender hadw’t paid up on a debt. The defendant started to
storm out, and the victim made some gratuitous remark. The defendant
pulled out a gun and shot him. There was a lot of confusion after thar. We
had only one witness who could make the identification. It was enough, but
it weakened the case. The bar was dark, and the witness made the 10 when
he was shown just one picture—of the defendant. To do it right there should
have been a line-up, or he should have brought 15 pictures for the witness
to choose from, There was the shaky 10 and a plausible self-defense argu-
ment-—a jury might have believed the victim had pulled a weapon. I had no
question about this defendant’s guilt, but there were these evidentiary weak-
nesses. I figured there was a 60—40 chance of winning a conviction at trial.
And also, juries will not convict on first degree murder unless it's a gang-
land premeditated murder—they hand down first degree manslaughter con-
victions instead, particularly where the crime is committed in the heat of
passion. So, already, you're down to manslaughter one. The guestion of time
[sentence] is important here. Because this guy had a bad record—a homi-
cide arrest, and prison on aggravated assault and weapons charges—I was
set on a 10- to 15-year sentence. That would be covered by a second degree
manslaughter plea. And he was 47; the older a man gets, the less necessary
it becomes to sentence him to a long prison term. In the end, the judge
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pushed me down from 10 to 7 years. I wouldn't have compromised those 3
vears except I was about to leave the job. The case would have been even
weaker if it got transferred to a new Apa.”

The judge, who seemed unaware of the ApA’s evidentiary difficulties and
his feeling of being “pushed down” 1o 7 vears, explained his view on the
sentencing as follows: "“There were factors going both ways. He was arrested
in the hospital under treatment for a diabetic stroke. I was sentencing a sick
man to prison. Again, as mitigating points, the homicide was spontaneous,
and he was supporting a wife and young daughter. On the other hand, 1
thought he should get at least 7 years because of his prior convictions. Be-
sides, as a practical matter, if I'd insisted on 15 yvears the man wouldn’t have
pled. That would have contributed to the backlog.”

The last case, also commenced by arrest for first degree murder and dis-
posed of by manslaughter plea, was not plagued by evidentiary problems.
The defendant was a 16-year-old drug addict who was sentenced to seven
years in prison for shooting an acquaintance during an argument over some
maoney.

The police officer said, “1 know everybody says ‘I carry a gun for protec-
tion,” but I think any kid who carries a gun is out for trouble, He got 7 years?
I think he got off lucky. The vietim was with a large group—maybe this kid
felt threatened, but everybody else was just using fists. He shouldn’t have
had the gun.” The judge said, * I gave a sentence promise of @ maximum of
10 years. This was not a murder for profit, it was not planned, and this de-
fenduant is not going to get anything from prison. But he had a potential for
repeating the crime, and I must act for the community. Letting him walk
away from a murder would not help.”

At sentencing, the judge said, "Frankly, it's one of these cases where 1
don't feel thar I have the sufficient wisdom to impose sentence. Truly, who
does?” A probation report recommended a 7-year prison term and that is
what the judge gave him. The transcript shows that the judge then said: “T
have children your age which I suppose makes it more difficult to impose a
lengthy prison term, . . . The main problem you will have is not being in,
but being out, once you're out. I've sentenced young men to prison who
come out and make almost incredible efforts at rehabilitation—others just
hit the place and fall apart, in again and out again until they finally have
enough felonies to make it a life sentence. Under the law you only need three
for a life sentence. So I'm asking you to try to do something for yourself. You
can come to me for help when you get out, but you have to try.”
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To our interviewer the judge said, “I love my work but at the same time
it makes me sick. I'm going to get our.”

Attempted Murder

Two of the nine cases commenced by arrest for attempted murder were dis-
missed. Three went to trial, where one ended in an acquittal. Four were dis-
posed of by plea—three misdemeanor pleas and a D felony plea. Five of
the six sentences were walks, only one was felony time. Six of the nine had
no prior record of arrest or conviction.

Although the dismissal rate for this small number of attempted murder
cases was not as high as the dismissal rate for the assault cases, the sentences
were no heavier. All who pled guilty walked.

The only defendant who got time got felony time (5 to 16 years) was con-
victed by a jury of first degree robbery and first degree assault. A police
officer had been shot and injured in a shoot-out following the robbery, but
the attempted murder charge against this defendant was dismissed by the
judge before the trial,

“This defendant,” said the ApA, “was a member of a group supporting them-
selves by robbing people who were already breaking the law. They thought
this store was a fromt for a narcotics dealer. When the police responded to
an anonymous call, there was a shoot-out. One of the defendants was killed.
We had a strong case but not exactly open and shut, as several of the victims
could not identify him. But the attempted murder count was dismissed, be-
cause all the evidence pointed to the fact that the co-defendant who was
killed did the shooting, The issue became whether we could prove the hwo
had agreed to the shoot-out. The judge ruled that, as this defendant was up-
stairs [with the robbery victims], he could not have acted in concert. I really
don't think it mattered too much because convicting him on the first de-
gree robbery count drew the same sentence as a finding of guilty on all the
counts.”’*

An attempted murder charge was also dismissed in the other case ending
in conviction at jury trial. But in that case the dismissal occurred much
carlier in the process—in the Complaint Room, before the case ever got
before a judge,

The complaining witness was a former lover of the defendant. She claimed
that she had gone 1o visit him, that he had become angry when she refused

* First degree robbery, like attempted homicide, is a B felony.
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to have sex and that he slashed her clothes off with a knife, robbed her and
—when she finally screamed-—fired several shots at her. The defendant said
he had told her he wanted to break it off and she had artacked him. The aDA
did not believe his story but said of the victim: “She admitted to me that the
gun was never peinted at her. She never thought her life was in danger.
Attempted murder was an overcharge. So were the robbery and sodomy
charges. But the charges on assault, unlawful imprisonment and possession
of the knife were pood. The defendant had to go to trial; he had a job he
would lose if he got even a misdemeanor on his record, I thought the incident
too serious for misdemeanor plea—it transcended the prior relationship. The
complaining witness swaved the jury. She was an intelligent woman, and her
demeanor was very important. When she testified that she ran four blocks
naked in the middle of winter because she was so afraid—that convinced
them.”

The final disposition in that case was a sentencs to five years’ probation on
the conviction of second degree assault.

Another defendant, in the only case carrying the attempted murder label
that resulted in serious injury, also received a probation sentence after a
guilty plea. That case, too, arose out of what we might now recognize as a
typical domestic assauit. The defendant, 70 years old, had been drinking
heavily and arguing with his wife and her cousin about it. In a rage, he
grabbed an old rifle from the closet and fired eight shots. One of his victims
was hospitalized for six weeks. Although he was remorseful and although
the complainants wanted to withdraw, the apA insisted on a felony con-
viction.

“"Family cases are always treated differently,” said the ADA, “but the fact that
a gun was used in this assault, and the severe injuries, means there was no
question of dismissal even if the complainants wanted to withdraw.” But the
ADA was willing to reduce the charge to a D felony assault, and the defend-
ant was sentenced to probation on his guilty plea. The judge and the ADA
agreed that the result would have been the same if he had gone to trial and
been convicted on all charges, “It would have been ridiculous to send a 70-
vear-old man to jail,” the Apa explained. “And he had no prior record-——it’s
an isolated incident in his life—and he needed supervision because of his
drinking. Any judge would have given probation.” The judge said, *'He will
not do this again. He's no danger to society, And at his age, five years of pro-
bation is a very long time and enough of a punishment.”
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The most important distinguishing factor between deep sample attempted
murder and assault cases appears to be the discharge of a firearm: guns were
fired (or allegedly fired) in seven of the nine cases.™ (Guns were present in
only 5 of the 67 assault cases.) Two of the gun-firing cases, initially charged
as attempted murder, apparently did not even arise from underlying assaults.
Evidence of an intent to cause injury —much less an intent to cause death—
is wholly absent from one of these.

A black defendant made a remark to a white woman that provoked a racial
dispute, When he and his black companion were surrounded by whites, the
defendant pulled a pen gun and fired it into the air. The ADA considered the
case to have been obviously overcharged because of the context and because,
though technically a firearm, a pen pun’s “accuracy is so bad you can’t intend
to kill with ir.” The defendant, a college student with no prior record, pled
to an A misdemeanor for possession of the weapon and was given a condi-
tional discharge.

The case against two co-defendants, who both entered the sample for arrests
on attempted murder charges, was dismissed when it became apparent that
the gun had been fired by someone else, and there was little to suggest that
the gun had been fired at anyone.

A noisy party attracted the attention of three police officers patrolling in an
unmarked car in the early hours of the morning. The only officer in uniform
was in the back seat, out of view from the house. There was heavy drinking
going on, and people were going in and out of the party, stopping in groups
on the steps outside. As they drove off down the street, the officers heard a
shot and, when lpoking back, saw a man holding a gun that seemed pointed
in their direction. They returned the fire. {The arresting officer explained
that two police officers had been shot and killed recently.) The three people
on the steps ran inside, locking themselves in an upstairs room with others
from the party. Police reinforcements were called, and the house was
stormed, but the door was finally opened from the inside. Nine persons were
charged with resisting arrest, and the three who had been seen on the steps
when the shot was fired (including our two co-defendants) were charged with
attempted murder. Neither of the two had been seen holding the gun, and
neither knew why or in which direction the gun had been fired.

* Tt shouid be noted, however, that discharge of a firearm in altercations wiil not auto-
matically lead to an attempted murder charge at arrest, Three assault cases (and the
one reckiess endangerment case in the assanlt sample) involved discharge of firearms,
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The police officer thought it might have been an overcharge. He said:
“Most times if there is a problem [on charging] we will get an ADA to come
ro the station. An ADA came down in this case and advised charging all three
with attempted murder, as the gun may have changed hands after the shot
was fired.” The apa who handled the cases in court was critical of the charg-
ing decision. " At least,” he said, “these two cases shouldn’t have got past the
Complaint Roomn because the police officers were in there and said only the
other man had the gun.” When that testimony was repeated at the prelimin-
ary hearing the cases were dismissed. (The man who had actually fired the
gun pled guilty to reckless endangerment.)

In the last two attempted homicide cages that did not involve the discharging
of guns, the defendants were alleged to have attacked with knives, Neither
case involved injury to the victim or an evident intent to kill. One was a
domestic squabble which was disposed of, when the common-law wife
withdrew her complaint, by plea to a charge of “attempted” resisting arrest
(a B misdemeanor) and a conditional discharge. The defendant’s lawyer
thought the plea was extracted to protect the police against suit by the de-
fendant, who in the course of arrest had received injuries warranting 30
stitches. It was agreed by both the prosecution and the defense that attempted
murder was an overcharge. The other knife case was charged as attempted
murder because the complaining witness was a police officer and, perhaps,
because /e had discharged his firearm.

The police officer, off-duty and out of uniform, saw two youths fighting in
the street—one with a knife in his hand. The officer drew his revolver and
approached the pair to break it up. He said he showed his badge and identi-
fied himself as a police officer before demanding that the defendant drop the
knife. The defendant later claimed that he and his companion had just heen
fooling around—not fighting—and that he did not know the man approach-
ing, with gun drawn, was a police officer. The officer said that when the
youth came at him with the knife, he gave another warning and then fired.
The defendant was charged with arrempted murder of a police officer and
ilegal possession of a weapon. The officer was not injured, but the defend-
ant's bullet wounds required three operations on his stomach and four-and-
a-half monihs in a hospital.

Both the officer and the defendant waived immunity and testified before
the Grand Jury, which reduced the top charge from attempted nrder to
attempted assaudt in the second degree, an E felony, But both the ADA and
the defense viewed the prospect of trial with dismay. After determining that
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the defendant had a job and was about to marry at the time of the arrest, and
that a social worker had taken an interest in the defendant since the incident
and secured a place for him in a program, the apa offered {and the defendant
accepted) a plea to llegal possession of a weapon, an 4 misdemeanor. Sen-
tencing was left to the judge’s discretion. A favorable probation report and
the fact that, in the ADA’s view, “‘the defendant had suffered encugh” from
the wound 1o learn his lesson, led the judge to place him on probation,

Summary

The felonies of “pure” personal violence in the deep sample followed a
pattern of deterioration similar to that found in the wide sample. Rape
charges deteriorated most, homicide charges least. Intermediate levels of
deterioration occurred in assault and attempted homicide cases.

A common feature of these crimes was the existence of a prior relation-
ship between victim and defendant: 64% of rape, homicide and attempted
homicide defendants and 69% of assault defendants knew the complaining
witnesses. Most prior relationships were close—family, lovers, neighbors,
and so on—and were a leading factor in dismissals.

When strangers were the victims, dismissal was much less likely, Assault
was the only deep sample offense with sufficient stranger cases to warrant
generalization, Only 6 of the 21 steanger assaults (29%) ended in dismissal,
and none was dismissed because of victim non-cooperation. Nevertheless,
conviction in stranger assauli cases generally followed a reduction in the
charge and sentences imposed were usually light. Only 2 of the 15 defendants
found guilty of stranger assaults were convicted of felonies (both lesser
felonies than originally charged), and only 4 (27%) did any time {one did
felony time). Eleven out of 15 (73%) walked.

In felonies of “pure” violence, the criminal process appears to be generally
responsive to the will of the complainant while also considering the con-
sequences of the crime. If a complaining witness becomes reluctant to
pursue a case—for whatever reason—it will usually be dropped. On the
other hand, if the complaining witness insists on prosecution, the case will
usually proceed to a disposition, aithough the final outcome, including the
level of the charge and the sentence, will not be severe unless the injuries are
perceived to warrant a severe response.

Within this pattern, the most striking finding of all is the high incidence of
prior relationships and the frequency with which those relationships result
in dismissal of charges. Another notable finding is the high proportion (43%)
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of stranger assatlt cases that involved assaults against police officers. The
interviews suggest that the felony assault charges in a number of cases may
be added as protection against a claim of unwarranted use of force by the
arresting officers themselves, a practice that some ADAs appear to accept.

Congestion appears to have played only a limited role in deterioration
of these cases. It may be that congestion causes prosecutors to take certain
cases—such as the two rape charges brought by prostitutes—less seriously
than they should. Court congestion might also have had something to do with
a prosecutor's readiness to accept a misdemeanor plea before knowing the
extent of injuries to the victim in the lye-throwing case. And oae plea bargain
injurious to the defendant—in a rape case considered to be “terribly weak”
by the aDA, who had only spent 20 minutes looking into the case after the
17-year-old defendant had spent 5 months in jail—was clearly the result of
congestion. By and large, however, the deterioration of these cases is ex-
plained more by the characteristics of the cases themselves, and the partici-
pants, than by the characteristics of the criminal process.
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For most citizens, “robbery” conjures up a frightening set of images: street
muggings, retail stick-ups and other incidents in which a threatening stranger
confronts and demands money from a terrified victim. It is a crime of
violence—stealing by force or threat of injury—and because the robber is
thought to be a predatory rather than a spontaneous eriminal, he may be the
archetypal “real” violent felon in the public imagination.

An ordinary robbery in the third degree— forcible stealing—is a D felony
punishable by up to 7 years in prison. If the crime is committed in
concert with another person, if it involves display of what appears to be a
firearm, or if it causes physical injury to victim or bystander, it is robbery
in the second degree (a C felony punishable by up to 15 years in prison).
First degree robbery, a B felony punishable by up to 25 years in prison, is
armed robbery (display or use of a deadly weapon) or robbery resulting in
serious injury. The charge at arrest in more than half (28) of the 53 deep
sample robbery cases was robbery in the first degree. Twenty-two cases
(42% ) were charged as second degree robbery, and only 3 (6% ) as third
degree robbery.

Fact Patterns in Robberies

More than half (60%) of the 53 robbery suspects were alleged to have acted
in concert with others. In contrast to defendants in assault cases, only 53%
of whom had prior records, almost three-quarters of the robbery suspects
(74 %) had prior records, Half (51%) of the robbery suspects displayed a
deadly weapon or dangerous instrument, compared to 78% of the assault
suspects. Sixteen of the 27 robbery weapons were knives, 6 were guns; the
rest included a bottle, a vacuum cleaner handle, a screwdriver and a stick.
Although injuries resulted in 15 of the cases (28%), the injury was serious
enough to require medical attention in only 7 (13%). None of the 6 guns
was fired, and no injury resulted in those cases. The amounts stolen from
victims ranged from $2 to $300; most were under $50. Surprisingly, given
the robber’s image as a predatory criminal, prior relationships existed
between defendants and victims in 36% of the cases.

A composite picture of the typical robbery suspect shows a youth accused,
together with a friend, of threatening a stranger with a knife and demanding
cash, He has a record of arrests (though not for robbery), but has never been
sent to prison. On this charge, however, he got time after pleading guilty
to attempted robbery.

63
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Deterioration of Robbery Arrests

It was shown in the chapter on “Deterioration of Felony Arrests” that a
reported robbery is less likely to be cleared by arrest than any other reported
violent felony. The low arrest rate (19%) might be expected because robbery
seems more likely than other violent felonies to be committed by strangers,
and strangers are less likely to be arrested. Stranger robbers-—the archetypal
“real” felons—may therefore be under-represented in the group of robbers
brought to court, Nevertheless, a robbery suspect was more likely than the
average defendant in wide sample felony cases to be convicted of a crime
(Figure 4), more likely to be convicted of a felony {Figure 5), and more likely
to get felony time (Figure 6). Figure 11 shows that the same pattern applies
to deep sample robbery arrests.

A slightly higher proportion of deep sample robbery cases ended in con-
viction than all felony cases together, but felony convictions were three

Figure 11. Dispositional Pattern for Robbery Arrests
Compared to All Felony Arrests

(Robbery arrests are 14% of all felony arrests studied.)
Percent

100 All felony arrests studied (369 cases)

%0 Robbery arrests (53 cases)
80 Convictions
on felony charges
70 —all felony arrests
70?:’ s um e e CORViCtiOns
&0 64% on felony charges
—robbery arrests
50 51%
490
30
20 21%
10
7%
o i - £ s
Arrests Convictions Sentences .
on Felony {On Any Charges) to Jail or Prison  to Felony Time

Charges {Over One Year)
Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study.
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times more frequent in cases commenced by arrests for robbery than in other
cases. Moreover, those convicted were twice as likely to receive prison or
jail sentences—and three times as likely to receive felony time sentences
—as convicted defendants generally.

The 353 deep sample robberies reached their dispositions by a number of
different routes, as displayed in Figure 12, next page.

Only one deep sample robbery case went to trial. The defendant, who had a
prison record, was charged with a pocketbook snatch that involved no injury,
no weapon and no concerted activity. He turned down the apa’s best offer
and waited for trial on the original D felony charge, third degree robbery. He
was hoping to avoid another prison sentence by waiting for the ADA’s case to
cotlapse. But there were no problems of proof for the prosecution: a police
officer was an eyewitness to the crime, there was no prior relationship be-
tween defendant and victim, the complainant was cooperative, and the
defendant was burdened by a serious prior record. He was convicted as
charged and got the maximum, seven years.

The balance of this chapter will explore factors underlying the remaining
52 dispositions: why 30% were dismissed, why all but 2 of the remaining
defendants were allowed to plead guilty to reduced charges and why, despite
the charge reductions, 28% of these guiity pleas were followed by felony
time,

Factors Explaining Dispositions of Rohbery Arrests

Two explanatory factors emerged from analysis of the deep sampie robbery
arrests. A prior relationship between defendant and complainant was found
in 36% of the cases. The dispositions in these cases——usually dismissal—
appear to have been substantially affected by the prior relationships. In the
64% involving no prior relationship, dispositions are largely comprehen-
sible in terms of the defendant’s prior record. Although the statutory grada-
tions of sentences applicable to robbery are tied to the presence of weapons,
concerted action or injury, these factors were not strongly associated with
the severity of dispositions actuvally received by the deep sample cases—
perhaps because the subsamples in each category were too small,

Prior Relationship Robberies, A significant prior relationship existed in
19 (36% ) of the 53 deep sample robbery cases, as shown in Table K, page
67. When the deterioration of felony charges in prior relationships is com-
pared with deterioration in the “stranger” robberies (Figure 13, page 68), it
becomes clear that the latter cases get more serious treatment.
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Table K: Prior Relationships in Robbery Cases

Family, lovers and former spouses . 3
Friends/neighbors . . . . . . . il
Prostitute/client or Prostitute/pimp 2
Other» e e e e e e i
{None}t . . . . . . Lo s 3

Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study,

a. The prior relationship was actually between the defendant's girifriend and the victim. The
defendant, not realizing his girlfriend had given the complainant a key to her apartment,
jumped the complainant when he entered the epartment. The complainant broke free, called
the police and had the defendant arrested. The mistake was ultimately realized and the case
dismissed.

b. In four of these cases, there were prior relationships of a different sorl. Defendants were
identified by victims in three of these because they lived in or frequented the same area; in the
fourth case, the defendant was identified because he had previously been a customer in the
store which was robbed, In none of these cases, however, did the defendant expect to be
recognized. We have therefore categorized them as “stranger” robberies,

Only about a third of the prior relationship robberies resulted in a conviction
of any kind, in contrast to an 88% conviction rate for the stranger cases.
All but one of the 24 felony convictions were in stranger cases, and felony
time—the result in about a third of the stranger cases—was not imposed in
any prior relationship case.* Thus, although the numbers are small, the
nexus between prior relationship and disposition is a powerful one.

Many of the prior relationship robbery cases turned out to be personal
conflicts—often arising from disputes over money—which found expres-
sion in acts conforming in only a technical way to the statutory definition
of tobbery. In many of these cases, the conflicts were resolved after the
arrest, independently of the criminal process. Typically, the result of such
a reconciliation was a non-cooperative complaining witness and dismissal
of the robbery charge—sometimes to the obvious relief of the apa,

One such case arose from an argument over money between an intoxicated
59-year-old man and the woman who had been his common-law wife for 15

* The sentence imposed for the one felony conviction in a prior relationship case did,
however, approach felony time. The defendant, who had a history of mental instability,
was arrested for second degree robbery when he attacked his lover with a knife during
a fight over money in her apartment. He pled guilty to attempted second degree rob-
bery, an E felony, He had served 318 days in pretrial custody, the victim had not been
injured, and he was young and had no prior record, so he was sentenced 1o “lime
served.”
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Figure 13. Deteriorafion of Prior Relationship Robbery Arrests
and Stranger Robbery Arrests

Prior Relationship Robbery Arrests Stranger Robbery Arrests
Percent
100 100% (19 cases) JJOB% (34 cases)
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Charges}  Prison Time (Over Charges)  Prison Time {Over
One Year) One Year)

Seurce: Peep Sample Data {1973}; Vera Instiiuie Felony Disposition Study.

vears. He struck her and seized 35 and some food stamps. She had him ar-
rested for robbery, went to the hospital where she required 12 stitches, and
withdrew the charges a few days later when they reconciled. The police offi-
cer had been surprised at her initial insisience on arrest. “Usually with these
squabbles we just go in there and try to quiet them down—we separate them
and let them cool off. They dow't want anyone arrested—just want us to
scream af one party.”

Dismissal of the robbery charge did not end this case, hiowever. The de-
fendant had offered 820 to the arresting officer on the way to the station, and
he pled guilty to an A misdemeanor for that indiscretion. “He thought he
could buy a cop—he wasi’t the big criminal type, just not very intelligent,”
said the apa. His sentence was a conditional discharge, for which the judge
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offered the following explanation: “The probation report called for a condi-
tional discharge with a provision that he stay away from the woman. Well,
that was ridiculous, they were arm in arm before me at sentencing and she
told me he was a damn good provider. Could 1 as a judge prevent this? 1
granted the conditional discharge without the provision.”

The ApA in the case above observed that the defendant “wasn’t the typical
robber,” but 9 of the 12 dismissals of robbery charges in prior relationship
cases followed in a similar way when the complainant lost interest in pursuing
the prosecution.

One dismissal resnlted when the “victim” realized his complaint was
based on fantasy. The defendant had been arrested for first degree robbery,
accused of stealing $45 at kaifepoint. This was not an ordinary street mug-
ging. The case interviews revealed that the complainant and the defendant,
who had no prior record, were actually “drinking buddies,” and that the
complainant had misplaced his wallet during an all-night drinking bout.

Generally, although dismissals of robbery cases involving prior relation-
ships were explained in terms of “complainant non-cooperation,” the ADAs
thought dismissal was in the interests of justice. But there were cases in
which dismissal ran against the prosecutor’s will, despite his acknowledge-
ment of a prior relationship. One prosecutor observed in general terms that
“sometimes there's intimidation, a bribe or a scare to put off the complain-
ing witness. I just don’t have time to find out—the drive is just to clear the
calendar.” The Aba’s power to avoid dismissal may in any event be severely
circumscribed, despite his power to compel testimony by arrest or detention,
because reluctant witnesses make bad witnesses, The following prior rela-
tionship robbery. dismissed following a “reconciliation,” is illustrative of the
problem.

A woman reported to the police that her sister and her sister’s boyfriend
had taken her purse and $40 after assaulting her (she had a bruised lip} and
threatening her baby’s life. The sister and her boyfriend were charged with
robbery in the first degree.

The victim kept to her story when first interviewed by the aDA, and re-
peated it in a sworn affidavit. The female defendant (selected in our sample)
and her co-defendant reinained in custody after arraignment; bail had been
set ar a very high figure because of the alleged threat to the baby, and
because immigration authorities becarne interested in the boyfriend, who
proved to be an illegal immigrant from Uruguay and was eveniually de-
ported.



70 Felony Arrests

On the hearing date, the complainant told the ava she did not want to
prosecute her own sister, The ADA, to whom “it looked like a good robbery
case,” and who wanted 1o press for conviction, tried 1o put pressure on her
to testify: “I told her thar if she pulled ont her sister could go free, but that
she would go to trial (for perjury) because she had sworn to a statement.”
The threat of prosecution led the complainant to change her story when she
testified; the case was dismissed when she swore, in a new statement, that
her sister's boyfriend had purchased a baby carriage for her, that she had
believed it was a gift and that she had therefore resisted when her sister and
the boyfriend demanded reimbursement. She swore it had been a mis-
understanding, not a robberv,

The pro.cecutjng ADA's immediate superior interviewed the complainant
together with the co-defendants before permitting the ADA fo move for dis-
missal of the case; he said he had believed her new story. The prosecuting
ADA, however, thought the new story was “baloney” and that the complain-
ant feared reprisal. The police officer, who had become quite involved dur-
ing the investigation, was also upset: “I was angry because of the time spent
in court and in investigation, This story about the baby carriage was new to
me.” He too doubted the new story and thought “she could be petrified of
her sister vet.”

The possibility of complainant non-cooperation resulting from intimidation
is a real one. The high incidence of dismissals in prior relationship felony
cases may therefore not be due wholly to extra-judicial resolution of the con-
flicts, but it is usually impossible to know. For example, intimidation was
mentioned as a possible canse of the complainant’s refusal to cooperate in a
dismissed robbery case in which a prostitute was the victim and her pimp
was the defendant. When the prostitute failed to appear for the hearing, the
arresting officer suspected intimidation because the pimp had a reputation
for terrorizing people. The ADA, on the other hand, thought the original
charge in this case had beea “trumped-up”—another by-product of the
inability of prostitutes to protect their business affairs through ordinary legal
process.

“Trumped-up” charges may, of course, grow out of other types of rela-
tionships that lack the special circumstances of prostitution. The following
robbery case is illustrative,

In the course of an argumemt with his girlfriend’s brother, the defendant
smashed a bottle in his face; the injury required seventeen stitches. They
had known each other for ten years, “He just picked up whatever was closest
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o him in the heat of the moment,” according to the judge. "“Unformunately
it was a bottle. I think he was sorry, and I dor’t think he expected the bottle
to break.”

The complainant’s admission to the ADA that his story of a robbery was
a fabrication left the defendant still charged with assault. Because he had
no prior record and was emploved, he was allowed to plead guilty to harass-
ment {a violation) and was fined $25. This is what the data in the preceding
chapter on assaults would lead us to expect. The ADA said: “This is exactly
what would have happened if this case had gone to trial, but this couri
[Criminal Court | works like a strainer—the stuff that passes through should
go to trial, but what sticks here is garbage.”

As this case also illustrates, not all the prior relationship cases commenced
by arrest for robbery were disposed of by dismissal. Those that survived dis-
missal did generally end with “light” dispositions like the fine in the case
above, even when there was no reconciliation and the victim cooperated
with the prosecution. Another such case arose when a 34-year-old addict
was charged with striking his girlfriend and taking her purse in a fight over
money. The apa offered a misdemeanor plea and a conditional discharge
even though he believed the girl's story and she wanted to pursue the case.
He did not think the case was “triable” as a felony.

“When defendant and complainant know each other the robbery becomes
diminished in the jury’s eves,” said the ADA. “I's a dispute and the motive
looks like debt collection.” The fact that the fight in this case took place in
the presence of several witnesses actually weakened the case, from the ADA’s
point of view. He thought a jury would feel that “nobody conumnits a robbery
with others around to witness.”

Thus, leniency was the norm for the 19 prior relationship robbery cases.
Seventy-nine percent concluded with outright dismissals or “walks” follow-
ing pleas of guilty to reduced charges. There were 4 jail sentences—all under
a year—and 2 were for “time scrved.”* The third jail sentence was not ex-
pressly to “time served,” but it was directly attributable to the defendant’s
pretrial custody.

* One of these “time served” sentences, however, was almost felony time—318 days.
(Sec note %, page 2, above.) The second was 3 months. The prosecutor in this second
case would have dismissed the charges at an early stage as “untriable,” had it not been
for the defendant's heavy criminal record. The complainant, in the Apa’s judgment,
would have made a poor witness because, in addition to being the defendant’s friend,
“his record was as bad as the defendant's.”
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The defendamt, charged with robbing a former girifriend, was unable to
make bail, After the complainant failed twice to appear in court, the de-
fendant agreed to plead to a B misdemeanor {attempted petit larceny) and
got a 30-day sentence. The defense counsel said, “If the defendant had been
out [of jail] I never would have taken a plea without the complainant pres-
ent. But if I had requested another adjournment, the defendant would have
had to stay in fail for another weelk or two—past 30 days anvway. So there
was no reason for waiting to try to get a disinissal.” The prosecutor agreed
that the case would eventually have been dismissed if the defendant had not
accepted the B misdemeanor,

The last of the four “time” cases among the prior relationship robberies
involved a variant of the “time served” pattern and a victim who, although
interested in prosecuting the case, kept altering his story in order to avoid
public acknowledgement of the nature of his relationship with the defendant.

The robbery arrest was based on the complainant’s initial testimony that the
defendant and two other men had taken him from a bar, forced him into a
nearby emprty apartment ar knifepoint, beaten him, tied him up and taken
his money, The defendant, charged with first degree robbery, did not make
bail.

The victim revealed to the apa, just before the preliminary hearing, that
the story had been a fabrication designed to avoid revealing his homosexual-
itv to the police. The ADA asked him for the real story so he could amend the
complaint before the preliminary hearing, but the complainant told several
different versions, The abDa believed that some crime had been committed,
but thar the only way to find out whether the charges should be amended or
dismissed was to put the victim under ocath at the hearing.

At the hearing, the complainant testified that he had et the defendant
frequently for drinks on previous occasions and that, on the night of the rob-
bery, the defendant and one other man had invited him to accompany them
into a nearby apartient where they continued drinking for a while. The com-
plainant now said that, when the defendant asked for his money, he had
voluntarily handed over the $14. Only then, according to this new story, was
he tied up and left behind.

Although he did not testify that he was a homosexual or that he expected
to have sex with the men to whom he had given the money, this seems to
have been sufficiently apparent from his testimony for the Aba to conclude
that his story would continue to change as he tried to cover up his own mo-
tives. From the prosecution point of view the case was now, at best, a felony
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assault that stood little chance of conviction at trial. Thus, when the defense
attorney offered a plea of guilty to attempted assault in the third degree—a
B misdemeanor—the apa “felt very lucky to get it, . . . I felt that there had
been a crime conmitted, but having just watched the complainant on the
stand, 1 thought there would be no way to ever prove it to a jury.” The de-
fense attorney also indicated his client’s willingness to accept the maxinmum
sentence—90 days. The judge agreed to this disposition because he too
thought an assault had been committed, because he knew from the defense
attorney that the defendant was already facing 30 days on an unrelated con-
viction, and because he was told by the apa that the defendant had a hefty
prior record. The 90-day sentence was to be served concurrently, so this de-
fendant really got 60 days.

The judge, the ADA and the defense attorney all agreed that if the defen-
dant had not pled guilty to the B misdemeanor, he would have had a good
chance of acquittal on the only proper charge—third degree assault, an A4
misdemeanor. According to the defense attorney, he tried to convince his
client to demand a trial where the complainant’s testimony could be pulled
apart, but the defendant refused when he realized he could finish the matter
with no more than 60 days. He admitted to his lawyer that he had struck the
complainant and tied him up, and he feared a certain 12-month sentence
(because of his prior record) if he were to go to trial on the A misdemeanor
and the victin’'s story were to hold together.

Stranger Robberies. Convictions were obtained in most (88%) of the 34
decp sample robbery cases that involved no prior relationship between de-
fendant and victim. None of the stranger robbers was acquitted and only 4
(12% ) won dismissals. Two of the 4 dismissals were attributable to non-
appearing complainants who couid not be traced by the police.” The third
dismissal occurred when the co-defendant of the defendant in our sample
went to trial and was acquitted. The last of the 4 stranger robbery dismissals
was an “adjournment in contemplation of dismissal.” Leniency in this case
was attributed to the defendant’s lack of any prior record and to his success-
ful involvement in a rehabilitative program at the time of sentencing. Con-
tinuation in the program was the condition required for ultimate dismissal
of the charge.

In the 30 stranger cases resulting in convictions, the influence of prior

#In one case, ironically, police inability to locate the complainant was a by-product
of the robbery: the complainant’s welfare check had been taken, he was evicted when
he did not pay the rent, and he left no forwarding address.
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Table L: Sentences Following Arrests for Stranger Robberies,
by Defendants® Arrest Records

Misdemeanor  Felony

Walk Time Time
Prior Arrests (N = 24) . . . . . . .2 (8%) 12(50%) 10 (42%)
No Prior Arrests (N =6} . . . . . ., §(83%) - 1(17%)

Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study.

criminal record was apparent. Table L. shows sentences according to de-
fendants’ arrest records.

Again, though the numbers are small, the message is too clear to be dis-
counted. A convicted stranger robber with no record had only one in 6
chances of being sentenced to time, while the chances rose to 9 in 10 {22
out of 24) for those with prior arrests. Convicted stranger robbers with prior
arrests also had a good chance (42% ) of getting felony time.

Deviations from these apparent norms occurred in only three cases: two
robbers with prior arrest records walked and one robber without a record
got time, No rational explanation emerged for the three-year sentence im-
posed upon the defendant who had no criminal record: he got, according to
his lawyer, “a raw deal”:

“Ninety-nine percent of all other judges would have given him probation.”
There had been no sentence promise, and the defense lawyer thought the
judge would think the “taste of jail” that the defendant had received during
his pretrial custody was enough. But according to his lawyer, the judge de-
cided to give the defendant time as an example to other muggers.*

Both defendants who walked despite previous records had been incarcerated
prior to disposition. One had spent about 6 months in pretrial detention
before being sentenced to 3 years probation. The other, who was 19 years
old, had just spent 22 months in prison on another offense, Since the robbery
had actually preceded the other offense, the judge saw no point in imprison-
ing him further, despite the fact that the robbery had been a brutal one.

* It was rare, in interviews following deep sample cases, for anyone to suggest that the
judge’s sentence was influenced by the timing of the defendant’s decision to plead. The
defense lawyer in this case did suggest that the defendant’s withholding of his plea at
arraignment may have influenced the judge, But other defendants, who delayed plead-
ing as long or longer, did not suffer the same fate,



Robbery 75

Evidentiary Problems. We have noted the prosecutor’s difficulty in prov-
ing charges, and his readiness to dismiss charges, when there is a non-coop-
erating complaining witness in a prior relationship case. Lack of complain-
ant cooperation can also plague stranger cases and lead a prosecutor to settle
for lenient dispositions. For example. one would have expected more than
a 15-day sentence for the stranger-robber who was grabbed on the spot by
a store detective after snatching a purse from an out-of-towner shopping at
Macy's. When the woman, who returned to her home city, did not show up
to testify, the defendant was allowed to plead guilty to public intoxication;
for that he got a 15-day sentence.

Tn other cases, a prosecutor may believe that chances for conviction at
trial will be seriously undermined by the victim’s character, no matter how
great the cooperation. The ApaA had solid evidence against two sampled de-
fendants charged jointly with threatening a victim with a screwdriver and
stealing ninc dollars and his watch, One might expect heavy sentences for
this, apparently a stereotypical “street” mugging. The case was marred,
however, by the victim’s long history of drug addiction and criminality. The
apA felt he could not afford to risk his chances for a conviction on a jury’s
reaction to his only witness, so he allowed the defendants to plead to two
lesser felonies. One received a six-month sentence and the other a term of
up to four years.

This kind of evidentiary difficulty is illustrated even more dramatically
in the following case.

A drug addict, attempting to snatch a woman’s handbag, went berserk when
she resisted and stabbed her half a dozen times. A passing police officer,
who saw her staggering and bleeding, caught the defendant, still nearby,
holding the knife. It was a “high quality” arrest for a robbery in the second
degree or higher, punishable by up to at least 15 years. The defendant had
a prison record for robberies, but he was allowed to plead guilty to third de-
gree robbery and was sentenced to 4 years, although the maximum sentence,
even on this C felonv conviction, could have been as high as 7 years.

When interviewed, the ADA at first said that such an "air-tight” case
against such “a bad type of guy” was “worth 15 years.” The defense attorney
estimated that, if it had gone to trial, it would have been worth 10 years. The
ADA pointed to court congestion as an explanation for the surprising leni-
ency: “Right now we are giving away the court house, when you give 4 vears
on a robbery like that.”
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But when the ADA led the interviewer through the file on this case, a dif-
ferent reason for deterioration of the charge was revealed. The file contained
a letter, from the ADA who had presented the case to the Grand Tury for in-
dictment, saving that the victim was a *“terrible witness” who made speeches
in a thick foreign accent about how the defendant and others of his race
{black) should get the electric chair. “*She cannot be interrupted or be made
10 answer questions,” the first Aba had written. The Apa who had accepted
the plea acknowledged that the weakness of this complainant’s testimony
as evidence at trial was at least as important as court congestion in his deci-
sion to negotiate the plea.*®

Archetypal Robberies

The deep sample did include robberies matching the archetype. In addition
to the case immediately above, in which a stranger robber with a prison
record for previous robberies stabbed a woman during a purse snatch, draw-
ing a four-year sentence, two other cases are relevant:

* A woman reported to the police that she had been robbed by two men
armed with both a gun and machete. She had a gash on the hand, but did not
need medical attention. Her assailants were quickly spotted and arrested;
the machete, the gun (a stolen police officer’s weapon) and the victim’s
check were found in the car. The arresting officer said, “It was a clear case.
No problems —both the defendants had long records.” The ADA said, “There
was no serious injury, so I was ready to go down one degree. The highest
charge [at arrest] was the B felony [first degree robbery], so I offered a
C felony plea which would, in fact, ‘cover’ [‘fit,” by definition, a robbery
with] the assault and the gun. But I was not going to go any lower.” The

* The evidentiary problem arising from the complainant’s testimony explains the offer
of n plea to the lesser felony, but it dees not explain the sentence. We were unable
to interview the judge in this case, but the defense attorney pointed out that the judge
had deferred sentencing three times, finally handing down the four-year term six
months after the plea and a year after the incident. During those months the defen-
dant had finally secured his release on bail and entered a drug rehabilitation program.
The defendant, according to his lawyer, had been badly shaken by the violence he had
displayed in the robbery. (“I went crazy. I really think [ could have killed that woman,"”
he had told the lawyer.) The defendant had in fact done well in the program and had
stayed out of trouble. The judge apparently indicated at the deferment of seatencing
that he wanted to see how well the defendant progressed. In the defense altorney’s
view, the crime would have ended with a ten-year sentence if it had gone to trial,
but even less than the four-year sentence if the defendant’s rehabilitation had been
taken into account by a different, more generous, judge.
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judge agreed: “I made a promise of seven years maximum at the plea. And
T ended up giving him six years, based on his record.” The Apa said, “The
plea was best; it avoided a long trial and he got a proper sentence. There is
always a risk of acquittal in a trial.”

s Two young men with long prison records hid in the lobby of an apart-
ment building. When a 68-year-old female tenant walked in, they grabbed
her handbag and pushed her around, hurting her. The Apa said, “1 think it's
worse to attack women. Women get special protection on these sorts of
crimes.” The two were caught almost at the scene of the crime. “The evi-
dence was overwhelming,” according to the apa. “We had her testimony,
the hospital reports to corroborate the injury, and it would have been hope-
less for them to testify at a trial —their records were too long. T offered them
both pleas to the charge on the indictment.” The indictment charge was
second degree robbery, a C felony with a fifteen-year maximum term. There
was no weapon, nor injury serious enough to make out a first degree robbery
charge at arrest or in the Grand Jury. “One took the plea first time around
and drew seven years,” the ADA continued, “and the other {the defendant in
our sample} faced the possibility of a life sentence as a repeated felon.” The
judge, however, felt that the special sentence provision was not necessary:
“It’s hard to conceive of a case where the punishment available for a crime
would not be enough. I didn’t really think of using [the persistent fefony
offender sentence] in this case.” “We put a top of ten years on his sentence,”
said the apa, “and he pled on the day the case was on for trial. He was
offered virtually nothing for his plea because of his record.” The defendant,
according to his lawyer, had been out of prison for only three days when
he committed this robbery. The judge sentenced him to eight years in prison.

All three of these defendants received felony convictions and felony time
on felony charges. They robbed strangers, they hurt their victims, and they
had records. In the two latter cases, the sentences were more than the mini-
mum but substantially less than the fifteen-year maximum allowed by statute
for their crimes, second degree robbery. And in both cases, the sentence was
negotiated as part of the plea bargain.

Summary

Explanations for the buik of the dispositions in this robbery sample are rea-
sonably straightforward:

n Thirty percent were dismissed. But three-quarters of the dismissals oc-
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curred in prior relationship cases, Some of these robbery charges were
“trumped-up”; in some that were technically robberies, the prosecutor was
left without a case by the withdrawal of the complainant; and in others, the
complainant was so unsavoery that the case was not really “triable,”

= Although the incidence of prior relationships in robberies was higher than
might be expected for the archetypal predatory crime, the majority of de-
fendants (64% ) were accused of robbing strangers, And only 4 of these
stranger cases (12% ) were dismissed. Two dismissals were attributable to
complainant non-appearance, and one followed from a co-defendant’s ac-
quittal at trial. Only the fourth, an adjournment in contemplation of dismis-
sal for a defendant who was progressing well in a diversion program, might
seem an inappropriate exercise of prosecutional and judicial discretion; but
this defendant was young and had never been arrested before.

= Thus, 88% of the stranger robbers were convicted and 77% of these
were felony convictions. Three-fourths (77% ) of the convicted stranger rob-
bers went to jail or prison. Their sentences were largely explained by prior
criminal record, or the lack of it: 92% of sentences for those with a prior
record were “time” (and 42% were felony time). The two with prior records
who walked had actualiy served time prior to sentence. On the other hand,
83% of convicted stranger robbers with clean prior records walked. The only
defendant who got time despite a clean record was sentenced to a 3-year term
as a warning to others, rather than because he was thought to be a truly dan-
gerous felon.

= Heavier terms of imprisonment might have been imposed on some stran-
ger robbers, who managed to avoid felony time by pleading to lesser of-
fenses, if the “triability™ of the prosecutors’ cases had not been weakened by
the complainants’ lack of interest or unsavory character.

= Although deep sample robbery cases got more serious treatment by the
criminal process than charges of assault (and as we shall see, other crimes
less serious than robbery}, few (13% ) of these defendants were responsible
for inflicting serious injuries and few (11% ) had threatened their victims
with guns. These data, together with the suprisingly high incidence of prior
relationships, suggest that people arrested on robbery charges are not repre-
sentative of the felons committing robbery in the streets. The few clear cases
of predatory robbery against strangers were, however, punished severely.

Although this overall picture of sampled robbery arrests appears to be one
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of proportionality, there were several defendants whose convictions and sen-
tences seemed products of court congestion, with its attendant delays and
extended pretrial custody. Pretrial custody figured prominently in each of
the 4 prior relationship robbery cases that ended with jail sentences. The de-
fendants in these cases may not have been wholly innocent of crime in the
incidents leading to these arrests, but justice may not have been fully served
cither, One defendant, arrested for robbery despite the police officer’s un-
certainty about what, if anything, he had done, pled guilty to attempted
petit larceny (a B misdemeanor) and got a 30-day jail sentence because it
was not worth waiting even longer in jail for the dismissal that was sure to
follow from the complainant’s non-ccoperation. The defendant charged with
robbing his girlfriend in her apartment, who waited 318 days in jail before
pleading guilty to a E felony and being sentenced to “time served,” may in
fact have committed a crime. But the prior relationship would have reduced
the likelihood of his conviction at trial and, in any case, extended pretrial
jailing was not the most responsible way to dispose of a charge of violent
crime against a defendant with a history of mental instability.

One stranger robbery case stands out as a poignant, particularly worri-
some example of the potentially damaging effects of pretrial delay.

Twenty-four years old, practically blind, and lacking any prior record, this
defendant was apprehended by a civilian police photographer who claimed
he saw the defendant trving to snatch a woman’s pocketbook on the street.
According to the defendant, he had approached and lightly touched the
woman because he thought he recognized her. When he got close enough to
her for his poor evesight to reveal her as a siranger, she screamed. He saw
no reason to flee {although another man who was with him did flee), because
he had done nothing wrong.

When the police arrived, the civilian who had held the defendant (he had
made over 100 citizen's arrests, according to the defense lawyer—more like
50, according to the ADA), told the arresting officer that he had seen the de-
fendant pulling on the woman’s pocketbook. According to the defense coun-
sel, this man also told the police he had heard {from 90 feet away} the de-
fendant’s companion say, “Give us your pocketbook or we'll kill the baby.”
The woman, however, was not at all sure she heard this statement. The ar-
resting officer was not sure who was telling the truth and arrested the defen-
dant for robberv in the second degree (because of the “concerted action™}.
The aba believed that the woman had been genuinely terrified, and that there
probably was an attempied purse-snatching, although he thought the defen-
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dant’s companion ai the tinie—who was not found and arrested —was prob-
ably the primary actor.

The defendant initially refused a B misdemeanor plea. A trial resulted in
a hung jury. During the trial, the defendant had been put in jail for a few
days becanuse he came in late Jor court once, The DA rejected defense at-
tempis to get an ACD, saying he “couldn’t do it because as a matter of fact
we had o case.” Eventually the defendant entered a plea to a B misdemeanor
because, his lawyer explained, “he didn’t want to go back to jail and could
no longer afford the cost of subway tokens to get to court.”
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Burglaries accounted for over one-third of all felonies reported to the police in
New York City in 1971. There were 178,175 reported in the four major bor-
oughs, Surveys show that victims report about 65% of burglaries to the police,
so as many as 274,000 burglaries may actually have been committed during the
year. While not a violent “street crime,” burglary nevertheless creates much of
the same kind of fear, outrage, and anger in the average citizen. For many indi-
viduals, the home (or business) is an extension of the person, and the thought
of its invasion by a prowling stranger arouses basic self-protective instincts. In
addition, when an intruder breaks into a home or business, there is danger that
he will encounter the rightful occupant and that violence will erupt from the
confrontation.

Under New York Penal Law, entering or remaining in a building or in en-
closed real property with intent to comrmnit a crime constitutes burglary. The in-
trusion is technicaily burglary if there is intent to commit any crime—it does
not have to be theft.* Simple (third degree) burglary is a D felony carrying a
maximum of 7 years in prison. It rises to the second degree, a C felony punish-
able by imprisonment for up to 15 years, if the burglar (or a co-burgiar} is
armed with a deadly weapon, displays what appears to be a firearm, causes
physical injury to an innocent party or uses or threatens to use a dangerous in-
strument, First degree burglary, a B felony carrying a 25-year maximum sen-
tence, arises when the premises are a dwelling, the burglary occurs at night,
and the firearm is loaded.

Burglary is more commonty committed and more often reported than feloni-
ous asssault or robbery, but the clearance rate of burglaries reported to the
police is Tower.t Even though, on average, two reported burglaries were
cleared for every burglary arrest, it seems unlikely that the 15,559 suspects
arrested in the four major boroughs for this crime in 1971 were representa-
tive of those responsibie for the 178,175 burglaries reported in the same
boroughs,

The lower clearance and arrest rates might be explained by a lack of face-to-
face contact in most burglaries, In assault, attempted murder, rape and rob-

* If the intrusion is not with an ulterior criminal purpose, only criminal trespass is
committed. Criminal trespass can be a D felony if the trespasser possesses a deadly
weapon. Otherwise, criminal trespass is an A misdemeanor if the trespass is in a dwell-
ing, or B misdemeanor if it is in a building or enclosed (fenced) real properiy. As
we shall see, guilty pleas to criminal trespass, either the A or B misdemeanor, fre-
quently dispose of burglary arrests.

4 The 1971 clearance rate for reported burglaries was 1655; for assaults, 39%; for
robberies, 25%.
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bery, the victim has at least seen the perpetrator once. But the “real,” profes-
sional burglar will make his getaway before the crime is discovered, and the
police acknowledge that the chances of finding and linking him with that crime
are slim. Thus, the courts are likely to be processing a minority of burglars un-
lucky or incompetent enough to be caught, or who are already known to their
victims.

¥act Patterns in Burglaries

‘The first degree burglar, the dreaded armed night prowler, does not appear
very often in court—at least not as often as he appears in the popular imagina-
tion, rummaging around strangers’ apartments. None of the deep sample was
charged with first degree burglary, and only 5% of burglary suspects in the
wide sample were so charged. Most of the deep sample burglary cases were ini-
tially charged in the second degree (60% }; the rest (40% ) entered the crim-
inal process as third degree burglaries.*

Burglaries that make their way into the criminal process are probably not
representative of all burgiaries. The strongest evidence of this is the presence of
a prior relationship between defendant and victim in 17 (399 ) of the 44 deep
sample cases. Although this figure is lower than the incidence of prior relation-
ships in the violent felonics discussed in previous chapters, it is surprising
(given the stereotype) to find any prior relationships in burglary cases.

To the extent that there was a “typical” burglary in the deep sample, it was
burglary of an unoccupied commercial establishment at night by a suspect with
a prior criminal record. Twenty of the 44 deep sample burglary cases involved
unoccupied commercial establishments (14 stores, 4 factories, a grocery mar-
keting center and a hospital}. Only one of these 20 defendants was appre-
hended as a result of a fingerprint match, and this did not occur until one and a
half years after the burglary, when he was processed on an arrest for a different
crime. The others arrested for commercial burglaries were apprehended at or
close to the scene of the crime (entering, inside, leaving, or in the immediate
vicinity with the “loot™), often after setting off a burglar alarm. All but 2 of the
comimercial burglars had prior criminal records, and in most cases an intent to
steal appeared clear from the facts.

The 24 deep sample residential burglaries do not yield a type so easily. The
most surprising aspect of these cases is the prior relationship between burglar
and victim in 63% (15 of 24). Of the 9 residential burglaries committed by

* In contrast to these deep sample figures, 5% of the wide sample burglaries were
initially charged in the first degree, 17% were initiaily charged in the second degree,
and the remainder (78%2 ) were all charged in the third degree.
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strangers, it appears in 4 that there was no éntent to commit a crime on the
premises —the element which distinguishes burglary from the criminal trespass
misdemeanor. Half (8) of the 15 defendants charged with residential burgiary
of people known to them had no prior arrest record. This contrasts markedly
with the commercial and the stranger/residential burglars, of whom only 10%
and 11%, respectively, had no prior arrest record.

The value of goods stolen was low, in both residential and commercial bur-
glaries. It clearly excceded $500 in only 2 cases. Only one case involved an in-
jury or the use of a weapon, but a prior relationship (marriage) was involved
in that case, and the knife wound was superficial.

Deterioration of Burglary Arrests

A graphic comparison of the dispositional pattern for deep sample burglary
cases with that for all felonies (Figure 14), indicates few differences. Appre-

Figure 14. Dispositional Pattern for Burglary Arrests
Compared to All Felony Arrests

{Burglary arrests are 12% of all felony arrests studied.}
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Source: Deep Sample Data (1973}; Vera Institute Felony Disposition Study.
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hended burglars were more likely to be convicted, but less likely to be con-
victed of a felony and given felony time, than other apprehended felons.

A comparison of the dispositional pattern of burglary cases with robbery
(page 64) suggests that the court perceived the deep sample burglary cases
to be less serious than the deep sample robbery cases. If arrested, a burglary
suspect was a little more likely to be convicted than a robbery suspect (75%
compared to 70% ) but much less likely to be convicted of a felony. The rate of
felony convictions was 10 times greater in the robbery cases (45% ) than the
burglary cases (5% ). Further, a burglary arrest was less likely than a robbery
arrest to be disposed of by sentence to jail or prison, and there were o felony
time sentences in the deep sample burglary dispositions, while a fifth of the rob-
bery cases ended with felony time.

The 44 deep sample burglary cases reached disposition by the routes indi-
cated in Figure 15.

Only one burglary arrest was disposed of by trial. In that case, a nighttime
residential burglary by a stranger, the defendant was apprehended a block from
the scene of his crime, but he claimed that he intended only to take a lawn chair
(worth $25) from the victim’s front porch. The jury believed his story, ac-
quitted him of burglary and convicted him of petit larceny (a B misdemeanor).
He was conditionally discharged.

Eleven cases (25% ) were dismissed. A high proportion of burglary charges
surviving dismissal were reduced: 94% of undismissed burglary charges were
reduced to misdemeanors or less, compared to 35% among undismissed deep
sample cases commenced by arrest for robbery. It should be noted, however,
that over half the deep sample robbery arrests were originally charged in the
first degree—a B felony—while the majority of deep sample burglary cases
were originally charged in the second degree—a C felony. Charge reductions
were therefore likely to hit the misdemeanor range more swiftly in the burglary
cases. Only 2 pleas of guilty were made to felony charges, and they were the
only felony convictions. No one got felony time. Five of the 14 sentenced to
misdemeanor time were addicts who were sentenced to Nacc.

Nevertheless, recurring factors found in the sampled burglary arrests, inde-
pendent of the crime class of the original charge, may explain why the typical
disposition was a guilty plea to a misdemeanor or violation followed by a sen-
tence that was slightly more likely to be a walk than misdemeanor time.

Factors Explaining Dispositions of Burglary Arrests

Prior relationships, when found in the deep sample burglary cases, had a pow-
erful influence over disposition —leading most often to dismissal, as they did in
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other felony categories already examined. Prior relationships figured in 15
{63% ) of the 24 residential burgiaries and accounted for the dismissal of § of
these cases. Nighttime commercial burglaries, comprising about two-thirds of
the stranger cases, were reduced to misdemeanors almost routinely. They were
considered by prosecutors, defense counsel, judges and even police officers to
be nuisance crimes not worthy of much attention as “real” felonies (at least in
a congested system}, because they rarely offer an opportunity for violence,
Whether the commercial burglar gets time, following what is typically a misde-
meanor conviction, seems to depend on whether he has a prior record.

Prior Relationship Burglaries. Figure 16 shows that almost half the prior re-
lationship cases were dismissed, compared with only 119 of the stranger
cases. And only one defendant in the prior relationship cases (6% ) got time,

Figure 16, Deterioration of Prior Relationship Burglary Arrests
and Stranger Burglary Arrests

Prior Relationship Burglary Arrests Stranger Burglary Arrests
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Source: Deep Sample Data (1973 ); Vera Institute Felony Disposition Study,
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Table M: Frior Relationships in Burglary Cases

Lovers, spouses, or former spouses or lovers . 5
In-laws and relatives . e e 2
Friends, neighbors and acquaintaneces . . . . . . . . . . . . . .. 7
Employment or landlord-tenant . -
(Nene) . . . . . . . . . ... 2

Source: Deep Sample Data (1973); Vera Institute Felony Dispositior Study.

compared with almost half the stranger defendants.

The variety of prior relationships is indicated in Table M. Four of the five
prior lover or husband/wife refationship cases resulted in dismissal. Both cases
involving more distant family relationships were dismissed, as were two that
involved friends. All but one of these eight dismissals resulted from complain-
ant non-cooperation.®

In most of the prior relationship burglary cases, whether resulting in dis-
missal or conviction, there was no dispute about what the defendant had dose,
but the prior relationships significantly colored the implications of those acts.
The following cases are illustrative,

» A man was arrested when the landlord saw him removing cabinets from
an apartment building. The defendant, who had a long history of burglaries,
was at first not believed when he told the police that his sister-in-law had rented
the apartment and had asked him to fix the cabinets. The case was dismissed
when the landlord checked his records and found that the apartment had in
fact been rented to the defendant’s sister-in-law six days befors the alleged
burglary.

= A man with no prior record had returned to retrieve some property from
premises where he used to live while his former landlord was away. The land-
lord said some of the property taken was his own, and he had the defendant ar-
rested for burglary. The apa explained the leniency of his plea offer (disor-
derly conduct and a conditional discharge) in this way: “If the case went to

* In the one case where the complainant persisted, both the pa and judge thought she
was lying, The defendant, a middle-class 30-year-old man with no criminal record, was
accused of breaking into his separated wife's apartment, He said he had been let in by
one of his children whom he had come to visit, She said he broke in and attacked
her with a bowie knife. She had superficial cuts, but her testimony at preliminary hear-
ing was contradictory. The case was adjourned in contemplation of dismissal and uki-
mately dismissed.
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the Grand Jury, and they heard that the defendant lived in the building for
three or so years, and that the defendant was returning to get his property
which had been locked away, then they'd say this case belongs in landlord-
tenant court and not in Criminal Court.”

s An undersized young man with a history of psychiatric troubles but no
criminal record went one night to visit old neighbors. He found they were not
at home and became upset. He climbed through their basement window and
took several worthless objects, including old record albums and a moth-eaten
fur coat. The victims cared only that he get psychiatric help, feeling that jail
was not the answer to his problems. The charge was reduced to attempted petit
larceny, the defendant pled guilty, and he was conditionalty discharged. The
pa, who refused to dismiss the case despite the complainants’ reluctance to tes-
tify, stated, “In Brooklyn, nighttime residential burglaries are treated severely.
This case would have been sent to the Supreme Court [for processing as a
felony] if there hadn't been the prior relationship.”

= An elderly white woman living in a black neighborhood remonstrated
several black children for throwing rocks at her window. She received a mid-
night visit from their two mothers who, intoxicated and belligerent, pushed her
front door open and entered to confront her. They were charged initially with
burgiary (because they entered the premises with the intent, it seems, to com-
mit assault) and assauit, but the Grand Jury sent the case back to Criminal
Court where the defendants pled to criminal trespass and were discharged on
condition that they not bother the complainant again. Neither the sampled de-
fendant nor the other mother involved in this case had prior criminal records.

= A group of day laborers was found at 11 p.M. standing on a loading plat-
form, inside the fenced-in area of the Hunts Point open market. They all
worked there during the market’s open hours, and they disclaimed criminal in-
tenit, No goods were taken. The owners didn’t want to prosecute, and the po-
liceman described it as a ““garbage case,” The apa said, I think you could as-
sume some criminal intent, and unless they had a credible story they probably
would have been convicted of criminal trespass, third degree, at a trial. But
there was definitely no burglary--1I guess police officers just like to make fel-
ony arrests. [ offered them a violation [criminal trespass, fourth degree}, and
they were given conditional discharges, They would have been sentenced to
‘time served’ except one of them {not in the sample] had been out on bail, and
it would have been too much paperwork to give them different sentences.” De-
fense counsel agreed there had been a technical trespass, but doubted criminal
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intent would be shown. He advised the sampled defendant to accept the plea
because of his prior record and because he had already been in jail overnight,
unable to put up $50 cash bail.®

In only 3 of the 17 prior relationship burglaries did the primary motive
appear to be economic gain. In one case—a burglary motivated by the co-
defendant’s need for cash to meet drug and gambling debts—the complain-
ant was grandfather of the defendant and father of the co-defendant (who
was not in our sample). The co-defendant had a long record, and the ADA
wanted a conviction, but he predictably dismissed the case against both de-
fendants when the complainant absolutely refused to cooperate. In the 2
other economically motivated prior relationship burglaries, misdemeanor
convictions were obtained. One of these was followed by the only “time”
disposition among the prior relationship cases.

The defendant and a companion were caught by the complainant—a man
with whom they had previously shot up drugs—in the act of burgling his
apartment. They were held at bay by his dog until the police arrived. As the
case wore on, the complainant began to show signs of reluctance, but the de-
fendant had a history of narcotics arrests, and the apA didr’t want the case
dismissed, The apa finally offered a plea to criminal trespass. It was accepted,
and the defendant was sentenced to NaCC. The ADA thought “the judge did
the right thing. It was a junkie case, in every sense of the word.”

Lack of conventional criminality in most of the prior relationship cases is un-
derscored when the prior criminal records of the defendants in these cases are
compared with the prior records of defendants in the stranger cases. Almost
half {8} of the 17 defendants in prior relationship burglary cases had no prior
arrests, in contrast to 3 of the 24 defendants in stranger burglary cases. And
while defendants in prior relationship cases generally received more favorable
dispositions than those in the stranger cases, they received even lighter treat-
ment if they had no prior record. Of the 8 defendants in prior relationship cases
who had no prior criminal record, 5 had their cases dismissed, and the 3 who
were convicted all walked. Of the 9 in prior relationship cases who had arrest
records, only 3 had their cases dismissed; 5 walked and one got time.

Stranger Burglaries of Conmnercial Premises. Nighttime commercial bur-

* One other case involved an employee who, like this one, was arrested for being in-
side his employer’s premises with no “loot” but with no permission to be there at the
time. He also pled to criminal trespass—but he pled to the misdemeanor, not the viola-
tion —and walked. These were the only two comunercial burglary cases involving prior
relationships.
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glaries were usually reduced to misdemeanors. This was reported to be official
policy in some boroughs and appeared to be the unofficial operating principle
throughout the system, even though other factors were often cited in interviews
as contributing to charge reductions. The policy may itself be a prosecutorial
reaction to court congestion and to the need to allocate scarce prosecutorial re-
sources to the more dangerous felonies. As one Aba said of a nighttime grocery
store burglary, “There are too many major crimes in this city to regard this as
a serious offense.”*

Jail sentences, following reduction of the burglary charge to a misdemeanor,
were given to 9 of the 17 defendants in stranger nighttime commercial burglary
cases. Three of the § were sentenced to NACC, and the other 6 got jail sentences
of between 60 days and 9 months. Eight of the 9 had prior records.

Only one commercial burglary, involving a defendant who had two similar
charges against him, ended in a plea to a felony (attempted burglary, an E fel-
ony}. The judge in this case, who had been an Apa, thought the case “simply
does not belong in Supreme Court. I don't think this case was worth the trouble
of the indictment.” He thought it should have ended with a plea to an A mis-
demeanor in the lower court, but he did not treat it as trivial either: he sen-
tenced the defendant, who had been in pretrial custody for almost a year, to five
vears’ probation. His theory was that this way he could exercise more control
over the defendant (via the threat of probation revocation) than he could by
handing down a three-year prison sentence. A three-year term, he felt, would
have been the longest conscionable on the facts of the case, but he feared that
the defendant’s long pretrial custody would have made him eligible for almost
immediate release on parole from such a sentence.

Two of the eight remaining stranger commercial cases were dismissed, and
the other six were disposed of by misdemeanor pleas and walks. These dismis-
sals and walks were explained by a variety of factors, primarily the evidentiary
weakness of the cases and certain mitigating characteristics of some of the de-
fendants. Both dismissais occurred in cases with non-cooperating stranger vie-
tims. One dismissal involved the only case in the sample arising from a match
of a defendant’s fingerprints with prints found at a burglary, although in this
case the burglary had occurred a year and a half earlier.t The only evidence

* His attitude might be different in an uncongested system. But the judge handling the
same case said, “T just don't think that breaking into a grocery store is worth a felony.
I would have given him no more than one year even if this case were tried in a trial
system.”

T The defendant was already in the court system, on a weapons charge, when his prints
were matched and this burglary charge was brought against him, Curiously, he had
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for the prosecution was the prints, as the complainant had not seen the person
who burgled his store and was not interested in a prosecution after so much
time had passed. The prosecutor did not believe he could prove this case, par-
ticularly after the lapse of time, on the prints alone. The Apa who handled the
other stranger commercial burglary ending in dismissal believed that the com-
plainant refused to proceed in that case because he had been intimidated by
the defendant or his brothers,

In one of the six stranger commercial cases where plea to a misdemeanor or
violation was followed by a walk, the defendant’s intent to commit a crime on
the premises was far from clear and would have been difficult to prove.

One night someone broke the gate 1o a factory, and sometime during the night
$2,000 was stolen from the premises. The defendant was arrested inside the
factory at about 1 a.M., but a few moments earlier there had been 40 other per-
sons wandering around. The Legal Aid attorney thought he was likely to be
convicted and get time—perhaps misdemeanor time—if he went to trial, but
the defendant refused the apA’s first offer of an E felony. At that point the Apa
first learned about the others not arrested, and abont the defendant's rather
minor role. He accepted a plea to an A misdemeanor, and the judge sentenced
the defendant to 3 years' probation. The aDA said, It was not a house, just a
factory. There were 40 kids in there, and he's the only one who got caught—
no stolen goods or money on him. It was not a real burglary. It was a joke.” No
promtise was made regarding sentence before the plea in this case, but the Aba
was not interested in the defendant’s getting time. He was 19 years old and
“he's got only one [previous| arrest, which is still pending. His co-defendant
on that one was acquitted.”

The judge did not really consider a heavier sentence on the plea: "He was
found just wandering around, looking far from sinister, and it wouldn't have
been fair to punish the one who wasn't guick enough to get out when 40 others
were equally guilty. Anyway, jail is appropriate only for violent cases or for
thieves. This was trespass, no more, and he had already been 10 weelks in cus-
tody; any more time would have been damaging —and wnjust.”

The five remaining walks in stranger commercial burglary cases appeared at-
tributable primarily to the defendants’ characteristics. One of these defendants
had no record at all and was found with a companion in the rear of a burned-
out store with some old carpeting that the owner had already taken up, appar-

been through the system on two previous occasions, after the burglary, without his
prints having been matched.
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ently with the intent of throwing it away. The lack of prior record in this case
was reinforced by the triviality of the crime. According to the police officer,
“It was a guestion of two neighbors getting an easy opportunity to get some
carpeting. They were simply oppertunists—not criminals,”

Two of the walks are harder to understand because the defendants had long
records. After their arrests, however, both had enrolled in drug treatment pro-
grams, in which they were doing well. Each was given a “last chance” to avoid
prison, perhaps in part because the ADas did not know if the prosecution cases
could be pulled together after the long delay following arrest in both cases.®
The fourth of the five walks occurred in the case of a defendant with a record
of mental and alcohol problems and of confinement in mental and penal insti-
tutions. He had been apprehended while trying to break into a store with an
axe. He was drunk and may have been hallucinating at the time of the at-
tempted burglary; he later claimed to have no recollection of the incident.
After several months in pretrial custody he pled guilty to a misdemeanor and
was placed in a special probation program on the condition that he participate
in therapy for his alcoholism.

The final walk in a stranger commercial burglary was similarly attributable
to the defendant’s special status. The crime was a perfectly straightforward
factory burglary, but the defendant was given a conditional discharge because
he was a narcotics informant.

The Legal Aid artorney noted that “most informants have carte blanche fo
commit small crimes as long as they keep turning in dealers.” According to the
ADA, the complainant agreed wholeheartedly with the charge reduction and
Sentence promise because the defendant was “'doing a job for us on the street.”

Stranger Burglaries of Residential Premises. Burglary of a residence by a
prowling stranger is the archetypal non-violent felony. Fear of it causes us 10
put double locks on doors and bars on windows, and makes our hair stand on
end when we wake to strange noises in the night. There is no prosecutorial pol-
icy to reduce burglary charges to misdemeanors in these cases, as there is when
the premises are commercial. Nevertheless, the nine defendants in deep sam-
ple stranger residential burglaries appear to have received lenient treatment.
Of the nine, one defendant’s case was dismissed, four pied guilty to misde-
meanors and walked, onc was convicted of 2 misdemeanor at trial and walked,

* One prosecution was delayed because 2 co-defendant had absconded and the apa was
hoping he would tum up so that, if a trial were necessary, it would be a joint one.
No explanation emerges frem the interviews for the long delay in the other case,
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and two others pled to misdemeanors and got misdemeanor time. Only one of
the nine pled to a felony charge, and he was sentenced to a year in prison.

None of these nine stranger residential burglars came close to the archetypal
night prowler. Not only was none armed, but there were also genuine ambigu-
ities in the factual situations behind several of the arrests. For instance:

= One defendant, who was very drunk, passed out in front of a house and fell
in through the window as it broke. He pled guilty to criminal mischief, a B
misdemeanor, and was discharged on coadition that he attend Alcoholics
Anonymous. “There was definitely no burglary involved,” according to the
apa who handled the case.

® A 42-year-old man with no criminal record was seen taking pipes out of an
abandoned building. He claimed to have bought the rights, from the prior
owner, to everything that remained. His story could not be checked because
the prior owner had abandoned the neighborhood as well as his fixtures. The
defendant pled to criminal trespass and was fined $100, although the Apa
{who thought “this was nowhere near a felony™) had been prepared to adjourn
the case in contemplation of dismissal if his offer of a walk for a misdemeanor
plea had not been accepted.

One of the other stranger residential burglars who walked was never con-
nected with a burglary at all: he was simply caught near the complainant’s res-
idence with burglary tools and was conditionally discharged after pleading
guilty to their possession.

In the one stranger resideniial burglary case that was dismissed, the dispo-
sition was attributed in part to the complainant’s refusal to cooperate. The de-
fendant in that case, and a co-defendant not in our sample, had been observed
by a tenant trying to open doors in a run-down apartment house. The arrest-
ing officer said:

"I dom’t believe they were really trying to burglarize any apartment, but 1
charged it because the facts were there. I think that they were trying to get into
a vacant apartment, of which there were many in that building, io [shoot]
some of their drugs.” {Drugs were in fact found on the co-defendant, who
pled guilty to their possession.)

The sample was not totally devoid of traditional residential burglars, albeit
unarmed and operating in the daytime. Three defendants fit this mold. One
was convicted of a lesser felony and was sentenced to a year in jail (a day short
of felony time). The second, an addict, was sentenced to NACC after he ob-
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tained a reduction of the charge to a misdemeanor because the complaining
witness was moving to Ohio (taking his testimony with him). The third pled
to a misdemeanor and received a conditional discharge —one of the more per-
plexing penalties in the sample when the facts and interviews are scrutinized.

The complainant, a 16-year-old boy, saw a burglar leaving his apartment
building with his T.V . The burglar threw down the set and ran. The boy jotted
down the license of the getaway car, which was traced to the defendant. The
boy picked the defendant’s photo out of a group of pictures shown to him by
the police officer. Later, after he identified the defendant again at a line-up,
he began to be less certain that this was the man he had seen.

The defendant offered several alibis. One after the other, they were investi-
gated and proved false. He insisted on his innocence, however, and his Legal
Aid lawyer readied the case for trial, despite his concern that the defendant
would be convicted when his prior record (14 arrests, with convictions and
time on burglary charges) came out on cross-examination. At the same time,
the ADA was “sure” that the boy's identification testimony—his only evidence
—would “fall apart under cross-examination, and he would say he didri’t know
whether this guy was in fact the burglar.”

A jury was selected but, when the defendant was three hours late for court
on the second day, the judge remanded him to jail for five days. The Legal Aid
lawver said that at the next court appearance the defendant wanted to plead
to an A misdemeanor. “He didn't think he'd get o fair trial. He'd rather spend
a year in jail than risk it.” The aDa did offer the A misdemeanor even at that
late stage, explaining, I thought he'd still get a year in jail on the plea.” The
defendant took the plea.

But the judge conditionally discharged the man, explaining, "I put him in-
side when he came late. I'm tough and I dor’t like any defendant running my
court. But I think I may have jeopardized his chance of getting a fair trial. He
was an innocent victim of mistaken identity. His son looked exactly like him,
and T think the police got the wrong nan. He would have been acquitted if
he'd gone to trial, but he was afraid-yes, because of his prior record but I
think also because, after the five days in jail, he thought he wouldi’'t get a fair
trial or that 1 would be harsh at sentencing if he were convicted. I accepted the
Alford plea,™ but I feel very bad for how I conducted this case.”

* See note * on page 54.
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Summary

The deterioration of burglary arrests was striking, given the stereotype of an
armed night prowler breaking into apartments. But no case in the sample fits
the stereotype—none was even charged as first degree burglary. This, in part,
accounts for the greater deterioration of burglary arrests than of robbery ar-
rests, most of which were initially charged in the first degree; 94% of the con-
victions in burglary cases were for misdemeanors, compared to only 35% of
the convictions in robbery cases. But other factoss were also at work.

A surprising 39% of the cases commenced by burglary arrest involved
prior relationships, and almost half these were dismissed. Half of the defend-
ants in prior relationship cases had no prior criminal record. Most (63% ) of
the residential burglaries—the ones most likely to be treated as dangerous fel-
onies—involved prior relationships and lacked aspects of serious criminality.

On the other hand, 61% of the burglaries did not involve prior relation-
ships: 89% of these defendants had prior records, and only 11% of these
cases were dismissed. The great bulk of the stranger burglaries were nighttime
break-ins of unoccupied commercial premises. Judges and prosecutors con-
sider these crimes “nuisances” rather than felonies, and it was the policy in
several prosecutors’ offices routinely to reduce them to misdemeanors. Al-
though commercial burglaries generally share two characteristics which are
usually associated with severe sentences~-they are committed against stran-
gers, and the defendants have prior arrest records—commercial burglaries
rarely result in prison sentences, because they are acknowledged to present
little risk of violence.

Congestion is almost certainly an important reason why commercial bur-
glaries-~the most common for which felony arrests are made —are not treated
as felonies by the aDas or judges. The policy is not condoned by statute but is
the product of priorities which place greater weight on crimes of violence or
potential violence. While there might be general agreement with a policy to
concentrate on the violent felonies, perhaps not everyone would agree that
sentences for nighttime burglaries of unoccupied commercial premises - par-
ticularly by repeat offenders—should be limited to no more than a year in
jail. The judge who remarked that he “would have given no more than one
year even if [such a] case were tried in a trial system” might in fact change his
mind if the system was less congested.



§ Grand Larceny

Grand larceny is the “pure” property felony.® Larceny is the taking or with-
holding of property from its rightful owner, with an intent to deprive him of it
or to deprive him of its use. Unlike burglary, which involves intrusion upon
premises and the risk of confrontation, and unlike robbery, which, by defini-
tion, requires the use or threat of force, larceny entails little risk of personal
violence,

Grand larceny arises when the property taken is worth more than $250,
when the property is taken by extortion, or when the theft is of public records,
credit cards or secret or dangerous material, If extortion is involved, grand
larceny is a C felony punishable by up to 15 years in prison. {None of the 63
deep sample cases discussed in this chapter were commenced by arrest for
the C felony.) Otherwise, grand farceny is a D felony (punishable by up to 7
years in prison)} when the property is worth more than $1,500, or an E felony
(punishable by up to 4 years in prison) when the property is worth between
$250 and $1,500. If the property taken is not worth $250, the crime is petit
larceny, an A misdemeanor punishable by up to a year in jail.

If an automobiie is taken, the charge is usually grand larceny (auto). If
the value of the car is less than $250, conviction cannot be for a greater offense
than petit larceny, the A misdemeanor, or “unauthorized use of a motor vehi-
cle,” also an A misdemeanor. “Unauthorized use,” which is usually added to
the grand larceny charge in auto theft cases, presents fewer evidentiary prob-
lems to the prosecutor; unlike larceny, it does not require proof of the de-

* Forgery and criminal possession of stolen property, which might also be considered
“pure” property crimes, are not discussed separately in this monograph,

Forgeries are omitied altogether, Sixty-nine percent of the deep sample felony ar-
rests for forgery were for offenses that would be better described as “victimless” than
as “property” crimes: they involved alleration of documents such as drivers' licenses,
As one judge said of such a felony charge:

“It's like ‘driving without a license.' The defendant just penciled in his name. This

should not be piven felony treatment, and we uswally reduce these sorts of things to
viclations and give a fine.”
Criminal possession of stolen property was rarely encountered, excepl as an alterna-
tive charge to second degree grand larceny, In many of these cases, the larceny was
inferred from the suspect's possession of recently stolen goods and could not be proved
independently. The few arrests in the sample for which crininal possession of stolen
properiy was the top charge are treated, in this chapter, as if the arrest charge had been
grand larceny. As there were no C felony grand larceny charges in the sample, the
criminal possession charge (a D felony, in the first degree) carricd the same range of
penaliies and scope for reduction as the top grand larceny charges (D felonies as well}.
Both felonies have their misdemeanor counterparis when the property is worth less
than $250.

96
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fendant’s intent to steal the car but simply knowledge that the owner has not
consented to his use of it.

Fact Patterns in Grand Larcenies

Twenty of the 63 deep sample grand larceny cases (32% ) involved a prior
relationship between the defendant and the owner of the property that was
stolen. However, 43 of the grand larceny cases were auto thefts, of which only
9 (21%) involved prior relationships. Among the 20 non-auto cases, 11
(55% ) involved prior relationships.

Just over half (52% ) of the defendants had prior criminal records; 45%
of the defendants in prior relationship cases and 56% of those in stranger
cases had been arrested at least once before. The value of the goods taken
ranged from $3.50 (in a case that had clearly been overcharged as a felony)
to 550,000 in the case of a defendant (never convicted before) who got felony
time. Oniy 17 cases (27% ) appeared free of evidentiary problems; the rest
were plagued by non-cooperative complainants, doubts about whether the
property was worth more than $250, doubts about the legality of the search,
or doubts about whether the defendaat actualily stole, intended to keep or even
had the property in his possession.

To the extent that a typical grand larceny case can be constructed from the
deep sample data, it started with a grand larceny (auto) charge against a
young man with prior arrests for the same crime and prior misdemeanor con-
victions for petit larceny or unauthorized use of a motor vehicle. Typically,
there were doubts about whether the car he was arrested in was worth more
than $250, whether he had been the one who first teok it from the owner,
whether he knew it was a stolen car, and whether he intended to keep it for
more than a joyride. Typically, he pled guilty to unauthorized use once again,
was fined and walked.

Deterioration of Grand Larceny Arrests

Like burglary, grand larceny accounted for almost a third of all reported fel-
onies in 1971. The larceny and burglary arrest rates (11% and 9% ) and
clearance rates {13% and 16% )} arc also similar. In the deep sample, deteri-
oration of the grand larceny cases was marginally greater than deterioration
of burglary cases.

Figure 17 {next page) compares the conviction and sentencing rates for
grand larceny arrests to those for ali felony arrests.

Although conviction was as likely in grand larceny cases as in all other
cases commenced by felony arrests, conviction of a felony and a sentence to
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Figure 17, Dispositional Pattern for Grand Larceny Arrests
Compared to All Felony Arrests

{Grand larceny arrests are 17% of all felony arrests studied.)

Percent
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Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study.

prison or jail were less likely. The proportion of defendants arrested for grand
larceny who were sentenced to felony time was similar to the proportion for
all felony arrests.

The deep sample grand larceny arrests proceeded to their dispositions along
the routes shown in Figure 18.

As in assault, robbery and burglary cases, trial was the abnormal path to
disposition for deep sample cases commenced by grand larceny arrest, al-
though 8% (5 cases) were disposed at trial, a higher incidence than for the
other felonies. The most commeon path to disposition was by guilty plea to a
misdemeanor charge (80% of the convictions were by such pleas) followed
by a walk {73% of those who pled guilty to misdemeanor charges walked).
Some explanations for the dispositional pattern emerge from analysis of the
facts and interviews in the deep sample cases.
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Factors Explaining Dispositions of Grand Larceny Arrests

Auto Thefr. Two-thirds (43) of the 63 grand larceny cases began as arrests
for auto theft. Prior relationships between victim and defendant were present
in 9. The incidence of prior relationships in auto theft cases (21% ) was lower
than in the felonies considered in previous chapters, but the impact on disposi-
tion continued to be strong: three-quarters (25 of 34) of the stranger car
cases ended in conviction, whereas convictions disposed of only one-quarter
(2 of 9) of the prior relationship car cases.”®

Thus, seven prior relationship car cases and nine stranger car cases were
dismissed. Two of the prior relationship car cases were dismissed when the
owners said the arrest had been a “mistake™ and that the defendants—one a
neighbor, the other a friend—had permission to use their cars. A third prior
relationship case ended with an acquittal at trial when the defendant testified
he had jumped into the car to get away from the complaining witness who was
trying to kill him; he had a stab wound to support his story. In the four remain-
ing cases, in which the prinr relationships were commercial, dismissal seems
to have been the product of different forces. One ended in dismissal despite
the complainant’s insistence that the case be prosecuted. The defendant, a cab-
bie, had lost the keys to his cab and called the company to report it. He gave
the wrong address and, when the tow truck couldn’t find the cab, he was
arrested for grand larceny. The judge who dismissed the charges said: “He
did nothing except maybe drink on the job; that shouldn’t be punished by the
coust.”

Another of the dismissed commercial cases involved a car rental agency
employee whose job was to drive cars from one airport to another. He had a
friend with him one night when he was transporting his last car. They took
a detour into the Bronx, where he let his friend borrow the car for an errand.
The friend was arrested for grand larceny (tne arrest in our sample), but the
agency agreed with the judge’s assessment of the case:

* One of the two prior relationship car cases ending in conviction involved a car rental
agency employee. He borrowed a car for the night from one of his employer’s locations,
He had no inteat to steal it and was convicted of resisting arrest, not car theft. He was
fined $150 on the misdemeanor plea. In the other prior relationship case, the defendant
worked in a garage and was a passenger when another garage employee took a car on
a joyride that ended in an accident, The case against the sampled defendart was not
considered serious by anyone interviewed, and he pled guilty to petit larceny, Because
he had z prior record, he was placed on probation for three years,
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“It was my view that the employee was the prime mover and [the rental
agency] should be satisfied with a trial against that one. . . . But the ACD
was the best course here— this fellow has no prior record and he is a student.”

The last two comimercial case dismissals began with straightforward rentals
from the same agency. In one, the customer kept the car beyond the agreed
time, claimed he had notified the agency of his change inn plans, and readily
* paid the extra amount due. In the other, the customer lent the car to his
nephew, who was arrested when the car did not get back to the agency on
time. When the uncle corroborated the boy’s story in court and it became
evident that a misunderstanding was at the root of the incident, the agency
withdrew its complaint.

These prior relationship dismissals cccurred in weak cases, against defend-
ants with no prior criminal record or with only minor records.* The pattern
was similar in stranger car cases disposed of by dismissal,

Four of the nine stranper defendants whose cases were dismissed had
merely been riding as passengers in the cars. One was a hitchhiker, picked up
only minutes before the police stopped the car and found, through a routine
check to the computer, that it had been stolen. In the other three cases, the
passengers may have known the cars were stolen but claimed otherwise, and
their claims were corroborated when the drivers “took the rap.”

A fifth stranger case ended in dismissal when the defendant, a cab driver,
produced reeeipts to show he had rented the vehicle. The ADA also accepted
the story of a sixth defendant, who claimed he was just trying to move a ten-
year-old car off the road after finding it abandoned; he had no record, was a
solid citizen, and the circumstances supported his story. Dismissal disposed
of a seventh stranger car case because the defendant, who claimed he had not
known the car was stolen when he bought it, helped the police trace the man
who had sold it to him. The judge dismissed the charges against the eighth
stranger car thief despite the fact that he had been caught stealing the car and
had a prior prison record; the defendant had enrolled in a drug treatment pro-
gram, and the judge had received positive reports for nine months.

The last dismissal of a defendant arrested for theft of a stranger’s car high-
lights a recurrent evidentiary problem: when a suspect is not actually ob-
served stealing the car, the prosecution usually lacks evidence to prove either
that he actually stole it or knew it had been stolen.

* Sixty percent of the defendants whose cases were dismissed (including both prior re-
lationship and stranger cases) had no prior criminal record,
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“I stopped the car for a routine check and found from the computer that it
had been reported stolen for three months,” said the police officer. " The driv-
er's uncle came in, voluntarily, and said he'd bought the car. He had paid al-
most the going price for it, and he had even paid the sales tax. I had to arrest
him, but he gave me one-hundred-percent cooperation on the investigation.”
The car, a two-year-old Buick, was worth $3,500. The defendant had paid
$3,300 for it to a man he met in a bar, The apa thought the defendant, 64
years old with no record, should have known better than to try to get a bar-
gain on the street, but said, “There was no question of geiting a plea here;
I moved for an Acn. The man lost enough—the car, the lmwyer's fee and
the $3,300.”

If the defendant in this last of the dismissed stranger car cases had paid less
for the car, he might have been convicted. The following case, in which the
defendant also claimed innocent purchase of a stolen car, is illustrative,

“This car [a two-year-old BMw | goes for 34,000, said the police afficer. “He
had a bill of sale for $800. He knew it was stolen; had he paid $3,500 or
53,800, it might have been honest.” The grand larceny, initially charged as a
D felony because the car was valued at more than $1,500, was reduced to un-
authorized use of a motor vehicle, an A misdemeanor, and the defendant was
conditionally discharged and fined 32350 on his guilty plea. The ADA felt a re-
duction was necessary because the defendant’s lack of any prior record and
his bill of sale made for “‘real shortcomings at trial —I could lose it all if the
jury believed him.” The police officer thought the jury might believe him, be-
cause the car was of foreign make and its value would not be widely known,
and because the defendant had only been in the country for two years and
might not be expected to know the value.® The aba thought the conditional
discharge was an appropriate disposition, but he felt the fine was unnecessary:
“He had already lost 3800 and the car.”

The value of the car can affect dispositions in another way, simply because
the felony charge depends on value exceeding $250. The resnlt in the follow-
ing case—a misdemeanor plea and a 5-month jail sentence—apparently turned
on the difficulty of proving that the stolen car was worth $250.

A police officer observed the defendant for half an hour as he checked each
car on the street. He uniocked one car, got in and left it. He then opened an-
other, got in and started it. When the officer made the arrest, he found a Gen-

* The car and the defendant did not have the same country of origin.
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eral Motors master key in the defendant’s possession. The car's owner, a fire-
man, had witnessed the incident too and was prepared o testify.

The aba and Legal Aid lawyer agreed that it was an “‘open and shut case,”
and they agreed with the arresting officer that the defendant, whoe had a prior
record of arrests for car theft, was “a professional car thief” or "' part of a ring.”
According to the apa, this was just the sort of case in which the felony charge
is justified and in which presecution policy is to refuse reduction of charges for
a plea. "Joyriding is rowtinely reduced 1o the A misdemeanor,” he said, “and
the felony charge is reserved for the real auto thief. So this was not considered
a minor case, given that he had the master key—and his record.”

But this ad hoc prosecutorial policy conflicted with another rule of thumb
described by the apa: “In New York City, it is considered only a misdemeanor,
for all practical purposes, to steal a car if the value is under $500. The real
problem here was the value of the car—it was a '64 Chevy, and it wasn’t worth
more than $250. We couldn’t have gone to the Grand Tury on that.” He offered
a plea to unauthorized use —the A misdemeanor—and a five-month sentence.

The interviews suggest that the five-month sentence was the result of the
ADA’s insistence on the defendant doing some time because he was not really
just a joyrider, and the fact that the defendant had already been in jail, unable
to make bail, for three months when he entered his plea for the promised sen-
tence. Both the apa and Legal Aid attorney thought the defendant would have
been convicted of the A misdemeanor and sentenced to nine months in jail if
the case had been tried. There is, however, a hint that the prosecutor's deci-
sion was influenced by more than the presumed difficulty of proving that the
car was of felony value. He also said, “I wanted a plea, to get rid of the case.
The A misdemeanor was my goal. Auto cases like this are not heinous. Un-
less there’s some violence with it, it is routinely reduced.”

Certainly, the reduction of grand larceny charges appears routine in the bulk
of these deep sample stranger car theft cases. Twenty-one of the 25 convic-
tions were by plea to misdemeanors or violations.” Eight of these pleas were

* The other four convictions in stranger car cases were teached as follows: One misde-
meanor conviction, foliowed by 2 ten-month jail sentence, was by trizl in a case where
the charge had been reduced to a misdemeanor in the Complaint Room, The defend-
ant, who had a prison record for car thefts and stood to have parole revoked if con-
victed on this new charge, thought there was nothing to be gained by a guilty plea, The
three remaining convictions were for felonies, Two were pleas to E felonies after ar-
rests for D felonies, one by a drug addict sentenced to Nace for theft of a new and
valuable car, and the other by a bank robber who stole an almost new car while on
(continued on page 104)
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followed by iail sentences, 4 by probation, 4 by fines and 5 by conditional dis-
charges. Seven of the 8§ defendants who were sentenced to time on their mis-
demeanor pleas had prior records; the eighth, although lacking a prior record,
attempted to take an almost new Cadiliac, was arrested when chased from the
scene by a police officer, had a co-defendant who was caught with goods stolen
from the car and, perhaps most important, had spent 25 days in jail before
pleading to the misdemeanor charge for a 30-day sentence.

The sampled arrests for grand larceny (auto) do not bear out conventional
wisdom, which holds that this crime is largely the province of the compulsive
joyrider. Many were joyriders, but almost half (47% ) of the defendants had
never before been arrested and only 32% had been previously arrested for a
similar or related offense. A record of multiple car thefts was infrequent; only
5 of the 43 car case defendants had been arrested for more than two. One case
highlights the difficulty the criminal process faces in disposing propetly of the
defendant who just cannot keep his hands off others’ cars.

“It was a policeman’s intuition,” said the arresting officer. I don't think the
car had any tail lights. . . . Semething drew my attention to it, and we pulled
it over, The driver couldn’t produce the registration. I asked for a check on it
and the car was wanted, I didw't have anything fo link him to the theft, but
he was pretty cooperative—he gave us all the information we wonld need to
process the arrest. He had a long sheet— 17 arrests.” In fact, the 27-year-old
defendant had been arrested for car theft as recently as 3 months earlier—his
seventeenth auto theft arrest in 6 years. He was convicted of unauthorized use
of that motor vehicle and sentenced to 9 months in jail, Before he went to jail
on that charge, however, he had taken another car, pled guilty and served the
jail sentences concurrently. Two weeks after his release from those sentences,
he was arrested for the car theft that brought him into the deep sample.,
“All the arrests were for grand larceny (auto),” said the judge. “This guy
must have an obsession with it. He's either very sick, or he doesn’t give a damn,
I don't believe people don’t give a dann. Yet, if you put him away, when he
gets oul there's going to be more ways and means to commit more and greater
crimes.” The defendant pled guiity to unauthorized use of a motor vehicle. No
sentence was promised, and the defendant must have expected to do another

bail for federal bank robbery charges and received a three-year prison sentence concur-
rent with the sentence on the federal charges. The third felony conviction followed a
trial on a D felony charge of criminal possession of stolen property. The defendant, a
sixty-year-old man with no prior record, insisted on his innocence, claiming the car was
a gift from his son, But the son had a record of arrests for auto theft, and the jury be-
lieved the father knew his car had been stolen. He was put on probation,
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turn in jail. But the judge received a report that he had been accepted into a
residential drug treatment program and, convinced that fail would make no
dent in this man’s behavior, the judge discharged hint with the condition that
he reside with the program. “Not that I'm an optinist, but I've seen too often
a person, not expected to succeed, succeed and do what's right. You've got to
have faith.” Unfortunately, the defendant absconded ten hours after arriving
at the program.

1t might have been possible to obtain a felony conviction in this case, but the
difficulties are typical. The car was a 9-year-old Chevrolet, and the apa could
expect difficulty proving, even with expert testimony, that its value was over
the felony line. He would also have difficulty proving larceny because this de-
fendant—like all but 3 in the 43 car cases—was not observed actually steal-
ing the car and could raise at trial one of the common themes of people caught
in stolen cars: “I borrowed it from an acquaintance; I was just taking it for
a spin; T bought it from a man I've never seen before”; and so on. In this case,
however, the defendant’s credibility would have been seriousty damaged by
his prior record.

It is difficult to tell whether congestion and scarcity of prosecutorial re-
sources discourages prosecutors from attempting to prove felony cases against
such defendants, or whether there is a wholly independent ground (perhaps
the one reflected in the Penal Law provision for a separate crime of “unau-
thorized use™) to support the almost automatic reduction to misdemeanor
charges. The view that pervades the interviews was best summed up by a
Bronx judge in another auto case:

“This is only worth a misdemeanor plea. It's not a felony situation. In the

whole scheme of justice, I think we should be concerned about the crimes of
violence.”

Other Larcenies. Dispositions in the 20 grand larceny cases involving other
kinds of property were not very different from dispositions in the car theft
cases, as Table N, page 106, shows. The only difference appearing on the
surface is that the convicted defendant in a car case is somewhat more likely
to get a taste of jail and a little less likely to walk than the convicted defend-
ant in a case involving another kind of property.

Prior relationships figured in 11 (55% ) of the non-car grand larcenies.
Five of these were dismissed, 5 ended in guilty pleas to misdemeanors and
walks, and one—an insurance fraud—ended at trial with conviction for the E
felony initially charged and a 3-year prison sentence. This was the only prior
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Table N: Dispositions in Grand Larceny Cases,

by Nature of Preperty Taken Sentences
Mis-
Ac- Dis- Convic- denieanor  Felony
Pruperty Taken quittals missals  tions Walks  Time Thme
Cars (N=43) . . 1! 15 27 17 9 1
Other (N=20) . . 1 7 12 9 I 2

Source: Deep Sample Data (1973); Vera Institute Felony Disposition Study.

relationship non-car case to end in time. The 9 strangers fared almost as well,
however. One was acquitted, the-cases against 2 were dismissed, 4 pled guilty
to misdemeanors or less and walked, one pled guilty to a misdemeanor and
was sentenced to 30 days, and one--a con man—entered a plea to the E fel-
ony initially charged and was sentenced to prison for 3 years.

The range of prior relationships in non-car larcenies is displayed in Table O.
Each of the 5 dismissals in prior relationship cases resulted from failure of
the complaining witness to press charges. The failure of the prostitute’s client
to show at court is no surprise, but it is surprising that she was charged with
grand larceny when his complaint alleged that she took only $3.50 from his
trousers. Another dismissed grand larceny compiaint arose when an 83-year-
old woman accused her 43-year-old neighbor of keeping the proceeds of a
check made out to her. The defendant, who had been handling the woman’s
financial affairs, had been given the check to deposit in the bank and had
thought he was to keep a commission. The charge was withdrawn when they
straightened out the terms of their agreement.

'The third dismissal involved a defendant who broke windows in his brother-
in-law’s home. They had been feuding for vears and the brother-in-law had

Table O: Nature of Prior Relationships in Non-Car Grand Larceny Cases

Theft by Employee from Employer (or Employer's Cu.;.tomer) .
Theft from Neighbor or In-law

Theft by Prostitute from Client

Theft by Welfare Recipient from Weifare Agency

Theft by Customer from his Bank .

{No Prior Relationship)

o~~~
o R o B =28
St

Source: Deep Sample Data (1973), Vera Institute Felony Disposition Study,
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accused the defendant of extortion when he broke the windows in anger. The
judge adjourned the case in contemplation of dismissal when restitution was
made. In the fourth dismissal, a bank accused one of its customers of grand
larceny when he overdrew his firm’s account by $6,000. The case was dis-
missed when he deposited the missing funds and the bank withdrew jts com-
plaint. The final dismissal involved an alleged theft of merchandise by em-
ployees at a lingerie shop. The sampled defendant and a co-defendant took
home 600 items when, according to the shopkeeper, they had been told they
could take a few items for their wives. The case was dismissed because the
complainant refused to come to court—in fact, he had re-employed the
defendant.

Employecs caught stealing from their employers cannot, however, count
on avoiding conviction. Five of the six charged with such larcenies were con-
victed, including the two co-defendants who entered our sample in the follow-
ing case.

“The practice of employees stealing material from the Long Island Railroad
Yard was evidently very common,” said the judge, “and the LIRR apparently
thought these stunts had gotten out of hand. They put the yard under surveil-
lance and these two men, along with four or five others, were seen pulting
crates in their cars. They were arrested, There was some problem with the
search, but I indicated I thought it was 0.8.” All the men had worked for
fifteen or more vears with the railroad, and all were close to retirement age
and pensions.

The search turned up cans of tuna and a lawnmower. The ApA said, “Tuna
is not a catastrophic crime. I really doubt any jury would convict them for
that. And the defendants had witnesses to the effect that for years employees
had picked up things left on the track.” The Legal Aid attorney was flabber-
gasted at the felony charge—*for fish! It should have been a misdemeanor
and ac’d. I have to assume the railroad leaned on the ADA to make an ex-
ample of these men.”

The men were fired and lost their pension rights after a railroad hearing;
they then pled guilty to criminal possession of stolen property, at the A mis-
demeanor level, and the judge gave each o conditional discharge and a 3500
fine. The judge explained his sentence this way: “These were older men with
farnilies and therefore not suitable for probation—they had been around long
enough not to need any guidance. Neither of them had a record, so I saw no
reason to punish them further—they had already lost their jobs—but I fined
them to show that the law meant business.”
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In 2 third case arising from theft by an employee, the ADA obtained a misde-
meanor plea, despite the employer’s loss of interest in the case when the em-
ployee, who had embezzled a series of small sums totaling $250, made resti-
tution. After the defendant had admitted his guilt, entered a guilty plea to petit
larceny and been put on probation, the complainant offered to re-employ him.

In another case, involving a delivery boy accused of taking an envelope con-
taining $2,000 from a drawer in a shop where he had made a Christmas de-
livery, the Supreme Court apa explained his acceptance of a misdemeanor
plea and promise of conditional discharge this way:

“I felt this was a weak case. Only the complainant as a witness, and she didn’t
see himn take the envelope. There was no direct evidence—just that the money
was there before the defendant arrived and no longer there after he left. Often,
when we know a defendant is guilty but are not sure of winning the case, we
take what we can rather than lose all the marbles at trial. Anyway, I figured
that this defendant would be placed on probation if he were convicted after
trial, because of his age (23) and that, at most, he had only one prior—an old
one. I discussed the case with the complaining witness to get her feeling. She
only wanted her money back and was not interested in seeing him go to jail.
I considered either grand larceny, third degree, with probation or, if restitution
would be made, an A misdemeanor and conditional discharge. That's what he
ultimately took. She wanted the restitution, and I couldn’t give him the con-
ditional discharge without reducing it to a misdemeanor. But it could have
been handled in Criminal Court—not up here. I feel there is an inherent prob-
lem in the way our courts work because the people in Criminal Court are new
and don’t have enough experience to evaluate what a case is worth at trial—
they should have been able to reduce this for the disposition it got.”

At this point in the interview, the ADA was informed that the arresting officer
had told us of a second witness —a customer in the store —who claimed to have
seen the defendant actually remove the envelope from the drawer. The Apa
examined the Grand Jury minutes, found the testimony and was embarrassed.

“Oh, my God! I didn’t see that when [ took the plea. You're right; what a jerk
I am. Scratch everything I've said in the last 25 minutes. With this, the case
is even triable. He would have been convicted of a D felony., But still, it
wouldn’t have changed the disposition much. The restitution was what was
wanted, and he had already got a job in Florida [where the family had moved
after the arrest] and made a new start, Even if I'd offered him only the one
step down [the D felony ], I would have let him go at that.”



Grand Larceny 109

The last of the six thefts from employers went to trial. An insurance agent,
who had just been acquitted on similar charges in another county, overconfi-
dently chose trial and was convicted of defrauding his employer of $20,000-
$50,000. He had no prior convictions on his record, but it seems that at sen-
tencing the judge took into account the charges of which he had just been ac-
guitted. He was given a three-year prison term.

A welfare fraud case, the last of the prior relationship non-car larcenies,
involved a lesser sum--$635—and was not regarded as “serious” by any of
those interviewed about it. A welfare client drew public assistance in that
amount while illegally working on the side. She admitted her guilt, made resti-
tution and was given a conditional discharge on a plea to attempted petit lar-
ceny, a B misdemeanor.

The charges against another welfare recipient were cleatly of the “stranger”
variety, but her equally lenient disposition was expressly shaped by the view
that the attempted theft was “an act of desperation, not a felony.” She had
been caught trying to cash a stolen welfare check for $361, made out to some-
one else. The judge believed that she needed the money for her children and
put her on probation after she pled guilty to attempted grand larceny, an A
misdemeanor.

Two other stranger cases reached similar dispositions—pleas to misde-
meanors and probation. One began with a felony arrest for criminal possession
of stolen property, a set of hi-f speakers. A burglary charge was added to the
case after arrest but later dropped when the defendant pled guilty to a misde-
meanor-level criminal possession charge. The speakers were worth less than
$250, and the prosecutor would have had difficulty connecting the defendant
with the burglary. The other case was a8 purse-snatch which lacked the element
of violence or threat necessary for a robbery charge. The complaining witness
disappeared, the police officer’s identification testimony was shaky, and the
aba settled for a plea to attempted grand larceny and probation. The defend-
ant, who was an addict with no prior arrests, voluntarily committed himself
to Nacc for treatment.

One stranger grand larceny arrest was disposed of with a plea to disorderly
conduct (a violation) and a conditional discharge. The defendant had been
seen throwing an empty billfold into a refuse bin, but he had not been seen
taking it. In fact, the complaining witness did not know if it had been stolen
or just mislaid. The evidentiary problems made felony conviction impossible,
and the case would probably have been dismissed had it not been for the de-
fendant’s prior record of convictions.

Dismissal was the result in another stranger case in which evidentiary prob-



110 Felony Arrests

lems were equally daunting, A construction worker was arrested for grand
larceny for taking a jackhammer off a worksite. The equipment turned out to
be worth less than $250, no one had actually seen him remove it, and an in-
vestigation failed to turn up anyone claiming to own it. The final dismissal of
a stranger grand larceny case involved a purse-snatch from a plainclothes po-
licewoman. There were no evidentiary problems, but the defendant was found
to be mentally unfit to stand trial.

Not all the arrests for stranger grand larcenies were “junk” cases, however,
One defendant was caught with seven stolen credit cards in his possession. He
had a prior record, including prison sentences, and although he could have
been tried for felonious possession of stolen property, he was allowed to plead
guilty to “attempted possession of stolen property,” an A misdemeanor, and
was sentenced to only thirty days in jail. There were evidentiary problems (he
had not used the credit cards, and there was no proof that he had actually
stolen them), but there was little danger that the defendant would get away
with the sorts of excuses that plague prosecutors in the car theft cases. He could
not very well maintain, for example, that he had “borrowed” the credit cards
from a friend. The AbA’s explanation for reducing the charge from an E felony
and for promising a thirty-day sentence seems weak:

"“The possession of stolen credit cards is really petit larceny.* Credit cards are
used to buy small things. I would have offered him the same plea later, when
he would have gotten ninety days—1I gave him the lower time to expedite the
case. He pled at arraignment —that way we don’t have to bring in the cop and
the witnesses later on. This case has to be looked at in reverse, from the Su-
preme Court angle first, and worked back. Should we try this in Supreme
Court? Even with the defendant’s record, the answer is no. I wouldin't consider
sending il to the Grand Jury; even though it would indict, we would not want
to proceed on it. It is just not a serious crime.”

The defense attorney called it “a great disposition. Originally the ADA asked
for more than thirty days; we hammered this down because the plea was at
an early stage. The defendant was unemploved and had no resources; the
chances of release on recognizance or making bail were minimal, so if the
case were delayed he would spend the time in jail. We are dealing here with a
defendant with a long record. He had lots of experience with the courts and
knew what he wanted.”

* This must mean that the apa does not believe it should be treated as a felony. Tt is
an E felony under the statute, {New York Penal Law, § 165.45.)
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Again, it cannot be clear from the deep sampie data whether a defendant like
this one should have been prosecuted more vigorously. It seems likely, how-
ever, that in cases such as this, where evidentiary problems do not appear to
rule out a felony conviction, congestion explains the pressured plea bargaining
and the casual handling and rapid deterioration of the charge.

The interviews in the last of the stranger non-car larceny cases provide con-
firmation that some participants in the system do not regard these as serious
cases. The defendant, a 35-year-old con man with 21 previous arrests for simi-
lar offenses, pled guilty to the E felony as charged and was sentenced to 3
years in prison. The ApA who had handled the case at the Grand Jury stage,
when our interviewer told him of the disposition, remarked: “The judge gave
him 3 years for a con game? Incredible!” The case serves as an illustration of
the complexity of the dispositional process and the possibility of conflict be-
tween competing system goals,

The defendant was arrested after the complaining witness identified him from
a collection of 5,000 mugshots. She claimed he had shown her a lot of money,
told her he was a preacher from Africa and did not trust banks, promised her
a hefty commission if she would act as his banker, held her hand on the way to
her bank where she was to prove her liquidity, and finally swiiched an empty
packet for the packet she had produced containing $600 from her account. He
was arrested two years later and charged with E felony grand larceny. There
were two other cases, arising from similar incidents at about the sanie time,
pending against him. His total take had been $2,750.

The defendant agreed to a deal worked out by the ADA and defense attorney
to cover all three cases—a plea of guilty to the felony charge, one year in jail,
and complete restitution. The spa favored the deal because complaining wit-
nesses in such cases are “generally idiots,” the identifications were shaky, the
complaining witness in the sampled case was reluctant to come to court and re-
tell her embarrassing story in public, and the defendant had stayed out of
trauble (“retired,” as the defense attorney put it) in the two years since these
incidents. The judge, however, refused to sanction the arrangement unless the
ADA’s superior would recommend it; the request to that quarter was refused.
“The ADA was now talking three years on a plea,” said the defense attorney. “'1
said ‘forget it’ because I knew the defendant would get only three years if con-
victed at trial—even though the maximum is four—and that the sentences
wotudd be made concurrent. We had nothing 1o lose, And we alimost won the one
they took to trial first —the complaining witness was so bad on the stand.” But
that case ended in conviction and a three-year sentence, and the judge in the
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sampled case accepted the E felony plea and imposed a concurrent three-year
sentence.

This appears to be a favorable disposition for the People—felony time on fel-
ony conviction of a confirmed predatory felon—but the defense attorney’s
view is at least thought-provoking.

“The pa's office was thoroughly sillv about this.* They wasted four days for the
trial and all the time and money involved, My client got three years—but no
restitution has been made. This really turns out to be a bad deal for the People,
and it's really hard on the victims.”

Summary

Grand larceny, like burglary of unoccupied commercial premises, is a “pure”
property crime, lacking the potential for violence that might incline prosecu-
tors toward pressing for felony convictions and judges toward imposing felony
time. The deterioration of arrests for grand larceny therefore is due in large
measure to the view that this crime is something less than a felonyin most cases.
That attitude can be overcome if the larceny is believed to be part of a profes-
sional criminal operation (for example, a car theft ring) or if it occurs on a
grand scale (for example, the con artist or the insurance defrauder).

The deterioration of felony arrests for grand larceny was accelerated by the
existence of prior relationships in 32% of the cases, by evidentiary problems
in most of the rest, and by the relatively low incidence of prior criminal records
among defendants. Seventy-three percent of the cases presented evidentiary
problems (non-cooperating complainants, doubts about the property being
worth more than $250, doubts about the legality of the search that turned up
the stolen property, doubts about whether the defendant ever stole, intended to
keep or ever even possessed the property in guestion). Thirty-five percent of
the cases were dismissed; 80% of the convictions were by piea to misdemean-
ors; and 73% of those who pled to misdemeanors walked.

Grand larceny (auto) was the charge in the majority (68% ) of the cases.
Prior relationships de not account for the deterioration in this category; only
21% involved prior relationships, the lowest incidence among the victim fel-

* In fairness to the pa's office, it should be pointed out that the rejected deal worked
cut for this case would have disposed of a robbery charge as well; this had been added
to the grand jarceny charge when the compiaining witness said the defendant pulled 2
gun on her after she realized he had switched the packets. No one believed her, and it
was ignored when the case was finally disposed of, but it might have infiuenced the
ADA's superior when he was asked to approve the deal for restitution.
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onies. There were many evidentiary problems in auto cases, however, Only 3
of the defendants in those cases were actually seen taking the autes. In addi-
tion, there would have been difficulties in almost all cases in proving the de-
fendant intended to do more than use the auto without authority (an A misde-
meanor), and many of the cars were old enough for doubts to be raised about
valuing them at more than $250.

‘The factors shaping the dispositional pattern of arrests for grand larceny
(auto) emerged from the sample with considerable clarity, and have the Havor
of policy:

= Virtually no one will be prosecuted for the felony if the car is not worth
more than $300;

s Unless the defendant is believed to be a professional car thief or part of a
ring, he will be allowed to plead guilty to a misdemeanor no matter what the
value of the car;

= The compulsive joyrider is usually given a taste of jail in the hope that he
will soon grow up.

Although prior relationships were relatively rare in grand larceny (auto) cases,
they had the expected effect—7 of the 9 cases were dismissed. The relation-
ships tended to be commercial in nature, and the complaint was likely to be
withdrawn after restitution was made. Generally, dismissal of grand larceny
(auto) charges occurred —in stranger as well as prior relationship cases—when
the evidence was weak and the defendants had no prior criminal record or only
a minor record.

More than half (55% ) of the non-car grand larceny cases did arise from
prior relationships, and half of these prior relationship cases were dismissed be-
cause of complainant non-cooperation. The generally lenient pattern of sen-
tences for those who were convicted—usually by plea to a misdemeanor—
was a product of mitigating circumstances or evidentiary problems unique to
each case. Two felony time sentences were imposed, both upon professional
criminals whose thefts were substantial. {The only cther felony time seatence
was imposed in a car theft case in which the defendant, who took a new and
valuable car while on bail for federal bank robbery charges, was to serve the
grand larceny seatence concurrently with the federal sentence.)

Like the policy of routine reduction of burglary charges to misdemeanors
when the target is an unoccupied commercial establishment, the ad hoc policies
governing grand larceny prosecutions seem the product of priority-setting in a
congested system. While not obviously irrational, the policy has the effect of



1i4 Felony Arrests

virtually ensuring that auto theft will not be treated as a felony. It could be
argued that this would not be the case if the system was less congested, so that
prosecutors could give proper attention to the violent felonies and still devote
time to litigation of less serious issues, such as the value of a 1964 Chevrolet or
the credibility of a defendant’s story about having innccently borrowed or
bought a stolen car.

The ad hoc policy disfavoring felony prosecution of grand larceny (auto)
charges, unlike the policy regarding burglary of unoccupied commercial prem-
ises, does have some support in statute, The Penal Law provision of a separate
misdemeanor—unanthorized use —does lend some legitimacy to the prevailing
view that these cases are “‘only worth a misdemeanor plea.” There is, however,
no statutory sanction for the prosecutors’ view that $500 is a more sensible
level to separate felonies from misdemeanors.

On the other hand, exacting misdemeanor pieas from the railroad workers
who had already lost their jobs and pensicns “to show that the law meant busi-
ness,” and from the petty embezzler who was ofiered his job back, might stili
be considered excessive when compared to the general pattern of dispositions
for larceny cases. Prosecutorial interest in securing some kind of conviction
may have overridden justice in these cases.



Criminal Possession of
Dangerous Weapons: Guns

Iilegal possession of a gun is a “victimless” crime, in the sense that there is
rarely a complaining witness to report it to the police or to testify in court.
(When a gun is used against a victim, the top charge will be assault or higher.)
As with other felonies in this category, the “arrest rate” and “clearance rate”
for criminal possession of weapons are high—but most reports are simultane-
ous with a police officer’s discovery of the weapon and arrest of a suspect for
the crime. We have chosen gun possession arrests as illustrative of “victimless”
felonies, because a speech by the New York City Police Commissioner regard-
ing deterioration in the processing of gun possession arrests prompted this
study (see page xi, above). Furthermeore, gun possession may be a prelude
to more serious felonies; guns were responsible for 50% of the murders and
were used (though not necessarily fired) in 32% of the armed robberies re-
ported to the police in 1974.*

New York City imposes the tightest restrictions in the country on the owner-
ship and carrying of firearms.} Yet it was estimated in 1973 that one million
New Yorkers owned them—the great majority illegally, Only about 100,000
handguns (not counting those belonging to police) were registered in 1974, in-
cluding those belonging to 28,000 civilians who were licensed to carry them
outside homes and business premises. In addition, some 130,000 New Yorkers
were licensed to own long guns.i In 1974, the Police Department confiscated
some 15,000 guns that were possessed illegally.

In New York, the possession of unlicensed handguns and certain other con-
cealable weapons is a crime with a complicated sentencing structure. Itisa D
felony to possess an unlicensed handgun (for example, a pisto] or a sawed-off
shotgun) if ammunition to fit the gun is also possessed, whether or not the gun
is loaded when it is found. If the gun is in the defendant’s home or place of busi-
ness, or if he does not possess ammunition for the gun, the offense is only an A
misdemeanor. These A misdemeanors will rise back to the D felony level, how-

* New York City Police Department Statistical Report, Complaints and Arrests, 1974,
+ A license to own a long gun can be obtained after a background check on the appli-
cant, but the applicant need make no showing of “need” for the gun. Registration of
handguns and licenses to carry them are much more tightly controlied, To register a
handgun, the owner must first produce an ownership license issued by the police only
after a screening which disqualifies applicants with eriminal records or histories of al-
coholism, drug abuse or mental disorder, If the owner of a registered handgun wishes
10 carry it legally outside his own premises, he needs still another license that is issued
only on his showing of a “need” to do so.

t License Division of New York Police Department and New York City Firearms
Control Board, 1974,
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ever, if the defendant has previously been convicted of any felony or misde-~
meanor. Possession of an imitation pistol and most knives® is no crime at all
unless an intent to use the weapeon unlawfully can be proved; if criminal intent
is proved, possession of the weapon is an A misdemeanor. That misdemeanor
will also rise to the D felony level if the defendant has previously been con-
victed of any felony or misdemeanor. Only D felony arrests for possession of
guns will be discussed in detail in this chapter.

Fact Patterns in Gun Possession Cases

Thirty-four cases in the deep sample were commenced by arrest for felonious
possession of a weapon. In 6 of the 34 deep sample cases, the weapon was not
a gun, leaving 28 gun cases for analysis in this chapter.t

* Possession of a gravity kaife, switchblade, cane sword, billy club, sand club, black-
jack, metal knuckles, sling shot or any other dangerous or deadly instrument is an A
misdemeanor which rises to a D felony if the possessor has previously been convicted
of a crime.

t In four cases, the weapon was a knife, in one it was a broken bottle and in one it was
a moiotov cocktail.

Four of the six were disposed of by guilty pleas to misdemeanors or lesser offenses.
In one of the four, the weapon was a conventional knife but there was no evidence sug-
gesting criminal intent. The defendant, who had been drunk and waving the knife
about in the street, pled guilty to public intoxication and was conditionally discharged.
Another, who pled guilty to disorderly conduct, had been arrested for urinating in the
street, The knife found when she was searched was not a gravity knife or switchblade,
and there was no evidence suggesting she intended to use it criminally, The third mis-
demeanor plea arose from the arrest of a boy thought ¢ have thrown a moloiov cock-
tail at a police officer, an E felony. His clean prior record and the difficuity of showing
intent {o attack the police, led the apa to settle for a plea to reckless endangerment
and a probation sentence. This defendant had been arrested for attacking his former
lover with a broken soda bottle. The bottle was never recovered 1o be used in evidence
and the weapon charge was dismissed. Despite the prior relationship, his numerous
prior convictions ensured that this defendant would do some time on his plea of guilty
to third degree assault.

One of the knife cases ended in dismissal when the knife proved not to be a gravity
knife and there was no evidence of an intent to use it criminally,

The last of the knife cases ended in an E felony plea and probation, although the
weapoen charge was dismissed, The defendant, arrested on the police officer’s belief
that the knife on the front seat of his car was a gravity knife, offered the officer a
bribe to fet him go, {(He was driving his girlfriend to the hospital.) He pled guilty to
attempted bribery. Ironically, the knife was not a gravity knife and there was no evi-
dence of criminal intent, Even if there had been, he could not have beer convicted of
a felony because he had no previous record.
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All but two of the guns were real, and all but one of the real guns were
loaded when seized. The unloaded gun was found by a search of a suitcase in
which fitting ammunition was also found. Only one gun was found in a de-
fendant’s home. Prior relationships figured clearly in only two cases; a prior re-
lationship may have been present and may have influenced the disposition ina
third, but the data are not clear in that case. Nevertheless, only eight felony
convictions were obtained, and only two were to the D felony originally
charged. The remaining felony convictions were by plea to the purely hypo-
thetical E felony of “attempted” criminal possession of a gun. But the sample
was riddled with evidentiary problems peculiar to the “victimless” crimes of
possession. The most important factor in shaping disposition of these cases was
the defendant’s prior record or lack of it.

Deterioration of Gun Possession Arrests

The pattern of deterioration of arrests for possession of handguns is similar to
that of felony arrests generally, as shown in Figure 19 on the next page. The
principal difference between gun cases and other felonies is that conviction
(and felony conviction) is more likely in the gun cases, which means that
sentences given to those who are convicted are comparatively lenient. Figure
20, page 119, shows how these cases reached their dispositions.

Once again, trial is the rare path to disposition. Only one of the 28 cases
followed this route. The defendant in that case was convicted of the I felony
with which he had been charged and sentenced to 3 years in prison.

Only seven months earlier he had been arrested on a weapon charge, and he
had previous convictions in juvenile court for assault, maiming and disorderly
conduct. The arresting officers said they became suspicious when a car in
which the defendant and others were riding cruised slowly up and down the
street. When they approached, according to their story, a gun was in “plain
view” on the front seat. They arrested the group, searched the car, and con-
fiscated several other weapons and ammumition. The ApA's doubts about the
officers’ story—that the gun was in plain view, justifying the arrest and sub-
sequent search—were resolved when the judge denied a motion to suppress
the evidence on constitutional grounds,

Fromt then on, according to the apa, “'it was a good and easy case to prepare,
We just had the officers as witnesses. The case was ready to go at any time.
Nothing funny; the jury would either believe or it wouldn’t, 1 knew the de-
fendant wouldn’t take the stand [to rebut the presumption that he possessed
any gun found in a car he was occupying | because of his prior record—he had
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Figure 19, Dispositional Pattern for Handgun Possession Arrests
Compared to All Felony Arrests

(Handgun possession arrests are 89 of all felony arrests studied.)
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a prison sentence for a vicious assault in which he severed the victin's hand.
And he had let it slip to the officer that they were a stick-up team that held up
junkies because junkies couldn’t turn them in.’ The judge gave the sentence
recommended by the probation report—three years.

Comparatively few—5 of the 28 cases—were dismissed, and the typical course
to disposition was a misdemeanor plea and a walk. Walks also disposed of 5 of
the 7 pleas of guilty to felony charges.

Thus, the deterioration of felony arrests for handgun possession is broadly
consistent with the data produced in 1972 by the New York City Police Com-
missioner (page xi, above). The deep sample cases will be examined more
closely, however, for evidence bearing upon the Commissioner’s conclusion

that the court system must bear “the giant share of the blame for the . . . rise
in crime.”
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Factors Explaining Dispositions of Gun Possession Cases

Prior relationships and non-cooperating complaining witnesses are under-
standably scarce among the gun possession cases, but one case serves to illus-
trate that the prior relationship factor can play a role in the disposition of even
victimless crimes. A woman reported to the police that her husband had an
unregistered gun. When the police searched him and his closets and drawers,
however, they found nothing. They did find a loaded gun in the trunk of a car
registered in the wife’s name, which was opened with her keys. Because the car
was unocccupied at the time the gun was found, the ADA’s case rested upon the
wife’s testimony that the gun belonged to her husband.* She never appeared in
court to testify against her husband, and although the case was not dismissed
outright, it was adjourned in contemplation of dismissal {acp}.

The ADA said: “An AcD, from our point of view, is better in some ways than a
dismissal —though it will be the same in the end--because we are holding
something over his head. He knows he won't get leniency next time.” This
statement is surprising in view of another remark by the same Aba: “The case
should have been dismissed in the Complaint Room. If I'd heard the story
there, that's whar 1 would have done. I think it was a bad case. There was no
evidence of that gun being anyplace near the defendant.”

Possession offenses—whether they involve guns or other contraband-—are
plagued by evidentiary problems arising either from the search that turas up
the contraband or from the difficuity of proving possession when the contra-
band is not discovered by searching the defendant or his premises. The
“search” problem typically involves the following question: if the gun was not
*“in plain view"” of the police officer and was discovered without the defendaat’s
consent by a search of his person, car or premises, did the officer have suffi-
cient cause under Fourth Amendment standards to make his search “reason-
able”? The “possession” problem typicaily poses the following question, as in
the case mentioned above: if the gun was not discovered by search, is there
sufficient evidence linking the defendant to the gun to show that he possessed
it?

Four of the five dismissals resulted from “possession”™ problems, and they
illustrate the variations in which this evidentiary difficulty presents itself. The
possession problem that led to dismissal in the case above—the gun was found

* Section 265.15(3) of the Penal Law creates a presumption of possession by all per-
sons occupying [an] automobile at the iime” when a gun is fonnd in it, In this case,
neither the husband nor the wife was in the car,
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in a place to which more than one person had legitimate access—is com-
pounded when the place is public. A judge explained the difficulty as follows,
in a case commenced by arrest for possession of a loaded revolver:

“The two policemen said they heard a 'metallic sound’ in the darkness as they
approached the defendant and another man on a street at midnight. Allegedly,
one cop flashed a light on the guiter several feet from the men and located the
gun. I decided to dismiss at the preliminary hearing. As far as I could see, there
was more than reasonable doubt as 1o whether either of these defendants actu-
ally possessed the gun. I did not believe there were any chances of conviction.
I probed the officer carefully: the area was rubbish-strewn—there were lots of
cans and bottles lying around, The sound might have been caused by a can in
the street or any number of things. And it was pitch dark at the time. 1 did not
believe that the officer, hearing a metallic sound some fifteen or twenty feet
away, could immediately find the object with his flashilight. If the officer had
testified that he saw one of the defendants drop the gun, or even that he saw
the gun in flight, I would probably have accepted it. But this gun was just as
likely lying in the gutter when the cops reached the scene. That is, if the gun
was there at all—1 thought the police version was a bit fabricated.”

The aba was furious: “This defendant had a long record and had done time
at least once—that’s why I was pushing for the felony. And there was no point
to a lesser charge here— possession was the essence of either the felony or a
misdemeanor. But this judge went far beyond the bounds of discretion; the suf-
ficiency and credibility of the evidence should have been left to the jury. It
would have been oK for him to disiniss a case where the cop finds a gun on the
street and then arrests someone standing fifteen feet away—zthen there’s no real
link. But here the officer could testify 1o the metallic sound and the gun was
close to the defendants.”

“I don't blame the apa,” said the judge. ''He should have been angry. If he
wasn't, he should not be in the Da’s office. But I was within my power o dis-
miss this case; the evidentiary weakness justified it, and a judge has to play jury
sometimes. That's what these hearings are for.”

In another of the dismissals, however, the aba believed the possession prob-
lem was insurmountable,

During a fight near a precinct house, someone yelled to the police, "The guy in
the car has a gun.” The police searched the car and arrested the two occupants
when they found a loaded gun under the seat, When they found the owner of
the car standing nearby, he, too, was arrested and charged with possession of
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the gun (he is the defendant in our sample). The statutory presumption of pos-
session by all persons who are occupying a car in which a gun Is found (see
note*, page 120, above) did not apply to this defendant, and there was no
other evidence suggesting that he had ever humndled the gun or knew of its ex-
istence. Dismissal was likely, according 1o the ADA, even before a withess was
found who told the police that he had seen one of the two occupants of the car
throw the gun under the seat.

In the final dismissal attributed to a “*possession™ problem, neither the gun nor
the witness who had reported the crime could be found.

“We got a radio call that there had been a fight on the street,” said the arrest-
ing officer, “and that there was a man with a gun. We had a description of the
man and his car, and we found someone who fitted. He said, yes, he had been
in a fight with some drunk over a parking place. We placed him under arrest
and searched the car. But there wasi't any gun. And the complaining withess
never showed or made comtact with us again. We check out every gun call, but
this will happen nine times out of ten on a radio call—and iU’s we, the police,
who turn out to be the bad guys. This complainant probably just wanted the
defendant locked up for his own satisfaction.”*

The police officer went to court three times, The apa said: "This defendant
had a bad rap sheet —a number of felonious assaults, two grand larcenies— but
it was impossible to get any sort of conviction out of this case without the gun
or without a complaining witness to testify that he had i1 It all had to be thrown
out. It was an administrative decision—the case had been on the calendar for
two months and three hearings, Even if the defendant had wanted to plead
guilty, he couldn’t have done it technically because the complaint hadn’t been
sworn to. But the witness gave the wrong telephone number, the wrong address
—everything. The officer was never going to find him.”

In the fifth case disposed of by dismissal, there were no evidentiary problems,
the prosecution case was strong, and the defendant had a record of convictions.
Both the apa and the judge wanted the charges dismissed, however, after
hearing the defendant’s story.

* There are several suggestions in the interviews that this is another prior relationship
case or, at least, that the call was made (o the police by the man with whom the de-
fendant had the fight. The police officer said, “The defendant said the complaining
witness was drunk.” The apa said: “This whole case depended on the complaining
witness's testimony — many times, in these sorls of complaints, the complaining wit-
nesses have longer records than the defendants.”
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“I was in the patrol car,” said the arresting officer, “‘when I saw this defendant
walking along with what appeared to be a gun bulging from his back pocket.
I asked him what it was and got an evasive response and then a refusal to ex-
plain. I went for his pocket and found the loaded gun. At that point he ex-
plained that he was a maintenance worker at Shea Stadium; he'd found the gun
there and was taking it to the precinct just up the street. And he was walking in
that direction. But I arrested him for the felony—he had no license, he hadn’t
gone through the right procedures to turn in a gun, and he had a record from
way back.”

The officer was right in thinking that—whatever the story—the man was
technically guilty, but the Legal Aid attorney, the ADa, the officer and the judge
all agreed at arraignment that the man, wio was 44 years old, had been work-
ing steadily at Shea Stadium for more than ten years and had been out of
trouble for almost twenty, was telling the truth. The judge said, "'I'm very
stringent on weapons charges. If I'd had the slightest doubt, I wouldn’t have
dismissed the case; weapons charges are loo serious. I just couldn’t see any
criminal intent here. And we don't have court time to waste on obvious mis-
takes like this.” Said the apa: “I was sorry we had taken it that far—it was a
nothing case. There was really no evidence of any crime.”

In 7 of the 15 gun cases disposed of by plea to misdemeanor charges, evi-
dentiary problems go a long way toward explaining the deterioration. Two of
these had “possession” problems similar to the ones that led to the dismissals
discussed above. In one, involving a defendant with no prior record, the loaded
gun was found in a paper bag on a toilet seat in a public bathroom in the pres-
ence of others. The apa settled for a plea to loitering and a conditional dis-
charge. In the other case, the defendant and another man were the only two
passengers in a subway car where a paper bag containing a loaded gun was
found. This case might have ended in dismissal, except that the defendant, who
had numerous previous convictions, was unable to make bail and eventually
pled to a misdemeanor weapon charge for time served (about 10 months).
All five of the cases presenting clear “search™ problems ended with misde-
meanor pleas; two were disposed of by conditional discharges, one by proba-
tion, and two by misdemeanor time sentences. A six-month sentence went toa
defendant who was arrested following a search triggered by an unidentified
passer-by. The defendant was standing on the street with a group of men when
the passer-by told the police officer that one of the group had a gun. The apa
offered an A misdemeanor because of his doubts about the legality of the
search; the judge promised that, if the probation report recommended time,
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the maximum sentence wouid be six months. Six months was imposed when
the report revealed, for the first time, an extensive cut-of-state record.

A one-year misdemeanor sentence in another case is harder to explain.
There, too, the felony charge was dropped because of a search problem, but
there seems little to support a jail sentence.

A 23-year-old college student, with no prior record, was arrested for posses-
sion of a loaded gun. The officer said the defendant, a cab driver, had reached
out of his parked cab and placed his gun at the curb as the officer approached.
He made the arrest for the gun, which was in plain view, and then found mis-
demeanor quantities of marijuana and cocaine on the defendant when he
searched. The Supreme Court ADA, after reading the case papers, was pre-
pared to offer an E felony: “In Supreme Court we will reduce a case only one
count for the plea. The defense didn't want to accept it so we were proceeding
to jury selection. It was then that I spoke with the officer and I knew something
was wrong—the story was incredible. So I dropped my plea offer to an A mis-
demeanor.”

The aba said it had been the judge who suggested the thorough interview
with the arresting officer, because in another case earlier that day the same offi-
cer had told the same incredible story; “First he sees the gun, then he searches
pursuant to the arrest, then he finds the drugs. The gun charge,” explained the
ADA, “would never hold up.”

The ADA offered to drop the gun charge for pleas of guilty to the two misde-
meanor drug charges: “In effect, he was asked to plead to the part of the in-
dictment that would have held up at trial.* I normally wouldn’t want to bring
a case like this to trial because we tie up the part for a week on a minor offense.
There was no discussion as to sentencing, but I thought there was a strong
possibility he would get jail time.”

The jail sentence—one year—seems heavy for a first offender pleading guilty
to possession of small quantities of marijuana and cocaine. The probation re-
port reconunended probation, if the judge concluded the defendant was not a
seller of drugs. The irony is that the judge seems to have taken the gun pos-
session charge into account when passing sentence, despite the fact that the
prosecutor did not believe the weapon arrest had been properly made or, there-
fare, that the search producing evidence for either the pun or the drug charges
could be supported. The judge was not available for interview, but his law
clerk explained. I see no motion to suppress in this case—there’s nothing to

* The apa did not explain why the drug charges would hold up at trial if the bad
search that made the gun inadmissible was also the search that produced the drugs.
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suggest that the apa thought the officer’s testimony was incredible. The judge
took the weapon charge into consideration. And the probation report said he
wash't an addict, so he must have possessed the drugs for sale. 1t also said he
was a yourh worker—that shows he was gainfully employed and committed to
improving his station in life, but it also indicates his danger to the community,
walking around with drugs on him. And, as a student, he’s becoming a useful
citizen, but it also means he should know beiter. I think making the two one-
year sentences concurrent was lenient.”

The defense lawyer was unavailable for interview, so we do not know why
no motion to suppress was made in this case, or whether the lawyer reasonably
expected a walk once the gun charge was out of the case.

The prosecutor in another case had similar doubts about the legality of the
search that produced a loaded gun, and he was satisfied with a three-year pro-
bation sentence on the misdemeanor plea.

“The search was weak. They first arrested him because they thought he
matched a description of a man wanted for a shooting, But the shooting had
been in the Bronx and the defendant was driving in Manhattan, the defendant’s
clothing didn’t match the description, and I thought it was very guestionable
whether we could survive a motion to suppress. And the A misdemeanor
seemed sufficient—the defendant had only one prior arrest six years before.”

The deep sample dispositions and interviews suggest that the “exclusionary
rule,”* by which evidence may be suppressed if constitutional protections
against unreasonable search are violated, works rather differently than many
may assume. Whether or not the rule deters the police from making question-
able searches, it does not seem to produce dismissals in cases brought into the
criminal process in which the searches are probably illegal and the evidence
could be suppressed. Not one of the gun cases was dismissed following a suc-

* The “exclusionary rule,” designed by the Supreme Court to give substance to the
Fourth Amendment's prohibition of unreasonable searches and seizures, provides that
when a search does not satisfy the constitutional standards of reasenableness, the
“fruits” of the search must be suppressed and not used in evidence. As exclusion of the
unlawfully seized evidence would mean acqguittal at trial for many defendants accused
of crimes of possession, when there is no complaining witness's testimony for the pros-
ecutor to fall back upon, it was thought that the “exclusionary rule” would deter police
officers from making unlawful searches. (See Mapp v. Ohio, 367 1.5, 643 {1961).)
This rationale assumes, of course, that the law enforcement interest is the securing of
convictions rather than the discovery and confiscation of dangerous contraband. The
deep sample data suggest that this assumption may be mistaken,
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cessful motion to suppress illegally seized evidence; in the few cases in which
such a motion was made, it was denied. Instead, the risk of losing a suppres-
sion motion seemed in several cases to have so weakened the prosecutor’s
chances of conviction that he settled for a misdemeanor conviction and a
walk. The guns, of course, were removed from circulation by the police at the
time of arrest —and that, after all, may be the main objective.

The foliowing case, in which a defendant with a prior record and a loaded
gun in his car pled guilty to a misdemeanor weapon charge and was condition-
ally discharged, illustrates the complexity introduced into a case by “search
problems.”

“4 man on a motorcycle said there was a guy around the corner in a car
who pointed a gun at him. They’'d had an argument,” said the arresting officer.
The complainant rode off, never to be seen again, and the officer drove around
the corner to find the defendant pulling out from the curb. “We stopped him
and arrested him for having a court officer’s shield on the dashboard. He said
he'd borrowed the car.” The defendant was taken to the station on the charge
of impersonating a court officer, but it was dropped when it became clear he
had not done so. After the car was brought 1o the station house it was searched
—the gun was then found in i1.

As there had been no lawful arrest, there had been no reasonable ground for
searching the car. “This was an exceptionally weak case,” said the ADA. “There
was a definite search and seizure problem, but it was never cleared up. Ordi-
narily, I would not go below an E felony on a gun case, but a motion to sup-
press at trial here might well have meant outright dismissal. S0 1 waited for
them to offer a plea.” The defense attorney believed “it was better to take a
plea instead of risking having a motion to suppress denied and having to go to
trial, It was unlikely that this motion would have been denied, but there’s
always a risk involved, and the defendant would have had no defense at a
trial.”

“He asked for an A misdemeanor,” said the ADA, “and under the circum-
stances of the arrest—there were no witnesses—1I accepted. There was no dis-
cussion of sentence, but this grry had only an old 4 1nisdemeanor conviction on
his record, and a conditional discharge was the best all around solution—at
least we have something on him for the next six months.”

The judge agreed to the disposition, saying, “In a trial it might have been
dismissed; there was no defense, but the ADA was having search and seizure
problems. With the conditional discharge we have some control over him if he
gets into any kind of trouble. But there was no need for more, or for special
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conditions. He was a working family man, no real record, and his family de-
pended on his income.”

Although ali parties scemed in agreement about the disposition of this case,
some concern was expressed about the waste of time and court resources. The
felony arrest charge survived Complaint Room, Criminal Court Arraignment,
Preliminary Hearing and Grand Jury; it was reduced and disposed of at a
Supreme Court Pretrial Conference after 219 days in the criminal process. In
the judge’s words, “This case, like so many cases in Supreme Court, could have
been worked out in the lower court. These don’t belong up here,”

The final misdemeanor plea and walk (another conditional discharge) in
the five “search problem” gun cases can be traced to the judge’s certainty that
the defendant’s parole would be revoked anyway and that he would, in effect,
do time for possession of the gun. He had already spent 145 days in custody
waiting for disposition of the gun charge and for a parole revocation hearing.

In 8 cases in which misdemeanor pleas were accepted despite the lack of
“possession” or “‘search” problems, prior record played a major role in the final
outcome, In one of these, the loaded gun was found among the 62-year-old de-
fendant’s possessions, after he was arrested for a violation—propositioning a
plainclothes policewoman posing as a prostitute in Times Square. The Apa
offered this explanation for accepting a misdemeanor plea and promising a
$500 fine, despite his office’s policy against reduction from felony charges in
gun cases:

“First, he had a very old record [serious charges, but all between 1933 and
1950 ] which involved mostly acquittals and dismissals, so we consider that he
really doesn’t have any record at all. Secondly, he's an older man and has been
steadily employed for 15 years. It didn't seem proper to give him a felony con-
viction on this. His being arrested and the compromising situation would serve
as embarrassment and punishment enough. And it would have been difficult at
trial, with the defendant probably gaining a good deal of jury sympathy.”

Two of the cases that lacked search or possession problems, but were disposed
by pleas to misdemeanors (or less), were overcharged as felonies in the first
place. One was a prior relationship case. The police were called into a family
dispute in which the defendant had threatened an in-law. The defendant’s un-
registered gun was loaded, but it was ia his home and he had no prior felony
or misdemeanor convictions. These facts do not satisfy the Penal Law require-
ments for a felony gun possession charge. The defendant pled guilty to the
property {misdemeancr) gun charge and was fined $75. In the other over-
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charged case, the gun was loaded but it was only a starter pistol. Again, pos-
session was not a felony under the statute because the defendant had no prior
convictions. In addition, criminal intent (necessary to make possession of a
starter pistol even a misdemeanor) would have been difficuit to prove on the
facts of the case. He pled guilty to disorderly conduct, a violation, and was
fined $50. In contrast, the onc other defendant arrested for possession of a
starter pistol was sentenced to 5 months in jail. The factors underlying the dif-
ferent disposition seem to have been that he had prior convictions and that the
gun charge had been added on top of an E-level grand larceny chaige; his
plea was to petit larceny.*

Two defendants, who were conditionally discharged upon pleas to misde-
meanor gun possession charges, were from out of state, just passing through
New York, and were thought to be ignorant of the Penal Law provisions.
Neither had any prior record. One was a soldier whose gun was discovered in
a routine airport search of luggage. He might not have been prosecuted at all,
except that he was AwoL at the time, and the walk was conditional upon his
returning to the Army.

In the Iast of the misdemeanor pleas, the gun was loaded but the charge re-
duction and lenient sentence (a conditiona! discharge) were explained by the
defendant’s Jack of prior arrests or convictions. He was “a family man and a
city employee,” and the fact that he would lose his city job if he was convicted
of a felony was given weight in reduction of an otherwise solid technical felony
possession case. This case also provides evidence for the proposition that in
a city with such a large number of weapons, it is not only “people of criminal
intent,” to borrow Commissioner Murphy's phrase, who are illegally armed.
In any case, it is doubtful that a jury would be willing to convict an obvious
non-criminal like this man on felony charges.

Seven cases were strong enough for the prosecutor to hold out for a felony
plea. Despite the strength of the prosecution’s case,t 5 of these 7 felony pleas

* The gun possession was not related to the farceny, and it would have presented prob-
lems to prove a criminal intent in possessing the gun--a prerequisite to making the
possession a felony by reason of his prior convictions. He was first arrested for stealing
a wallet, and only when he was searched was the starter pistol found.

+ In one case there had been a “search problem,” bt the judge denied a motion to
suppress. ‘The apa held the view that the motion ought 1o have succeeded; the judge,
inexplicably, thought “it is the duty of the Apa 1o dismiss it if the search was guestion-
able. It's his responsibility. Titles don’t matter-he’s a lawyer as much as a judge is.”
As it was his office’s policy not 1o reduce gun charges 10 misdemeanors in Supreme
(continued on page 130}
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were followed by walks. None who walked had a substantial criminal record.
The following case is illustrative.

An off-duty police officer buying gasoline noticed that the attendant was carry-
ing a gun and arrested him, The defendant had been arrested only once—20
vears before—and that charge had been dismissed. He had been steadily
emploved for 20 years, supporting a family. He pled guilty to attempted
possession of the gun {an E felony) and was given five years’ probation.
Neither the judge nor the prosecutor saw a point in puiting him in jail.

The conviction charge—*‘attempted” possession—is nonsense, but there
would seem little to be gained by forcing such a case to trial and conviction on
the D felony when the defendant does not appear to be a dangerous felon.
Thus, a similar E felony plea was devised, and followed by probation, for a
man with no prior arrests who had actually fired his gun—into the air on an
impulse, with no hint of criminal or malicious intent.

One of the five who walked following a felony plea had several prior
convictions, but the offenses were minor. He was arrested as a passenger in
a stolen automobile. A search of his pockets, pursuant to the arrest, tumed
up a loaded gun. Though he walked with a sentence to probation, his liberty
was conditional upon participation in a drug program. His troubles seemed
to stem from drug abuse, so he was dealt with as sick rather than dangerous.

The two defendants with serious prior records who pled guilty to felonies
got time. In one case the charge was knocked down one step (to the hypotheti-
cal “attempted” possession E felony) by an apa who was surprised to find
himself with a strong case. (“Based on the testimoay presented by the offi-
cers,” he said, “I would have granted the motion to dismiss.”*) The ADA

*“Tust from hearing the officers talking to each other,” said the apa, "it became
obvious that the only just ruling would be to grant the motion. The judge denied it
because it's hard to call the police officers liars. This officer was an inherently unbe-
lievable character, and his story was impossible. You have to have a hearing first in a
case like this, because there is a good possibility that the judge will dismiss the case.
Judges seldom wiil dismiss a case, even with valid questions of the search and seizure,
where there are one or two officers testifying who would be made Yars. They take the
search question into consideration for seniencing purposes instead.” The judge, inex-
plicably, expressed the view that although the police officer’s testimony was “not very
convineing, I felt I could not dismiss the case. I thought it was a question for the jury
to resolve, whether the police officer was teiling the truth about the search or not”
The judge said he had promised the one-year maximum “because of the search prob-
lems,” but stated he would not have gone any lower to secure the plea “because of the
prior conviction.”
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wanted a felony conviction and time because “the People are always even
more uptight with a gun case than with a drug case,” and because this de-
fendant had previous felony convictions and a prison record for a violent
crime. He was not surprised, however, when the judge agreed to promise no
more than a year, “The only reason he went that low was the search and sei-
zure problem. There was a good chance— 50-50—of acquittal if they made
the motion again at trial.” The other defendant with a serious prior record en-
tered a guilty plea to the same felony as charged. There was no search problem
in this case: he was arrested while drunkenly waving his loaded revolver about
in the street. The probation report was negative, and he got the three-year
sentence it recommended to cover the gun felony and an outstanding assault
charge.

The overall importance of the defendant’s criminal record in shaping the
disposition of gun possession felony arrests is apparent even if evidentiary
problems are ignored. Table P displays the sentences for all the gun case de-
fendants who were convicted of something, by the nature of their prior records.

The numbers are small, but the association between prior convictions and
time sentences on the current charge is strong. Twelve of the 14 walks went to
defendants who had never before been convicted; 8 of the 10 with prior con-
victions got time. Four of the 5 who walked with arrest records had only very
old or only misdemeanor arrests. The one defendant who got time despite a
clean record was the cab driver who pled to two misdemeanor drug offenses.

Tt is not surprising that prior convictions—or their absence—are so power-
fully associated with disposition. The assumption built into the statutory
scheme for classifying and setting maximum sentences in weapon offenses is
that possession is a serious matter because it is potentially dangerous. The po-
tential danger is likely to be even greater when the possessor has, by previous
convictions, already demonstrated criminal propensities.

Summary

When an illegally possessed gun is used in a criminal way, arrest will bring the
defendant into the eriminal process with a more serious top charge (for ex-
ample, homicide, rape, robbery, burglary or assauit). Nevertheless, most of
the ADAs and judges interviewed about the disposition of deep sample gun cases
indicated that they viewed the possession charge as serious because of the

Court, this apA used the “atternpted” possession E felony for a plea offer. The defen-
dant, who had never been arrested before, was put on probation. The apa thought that
the judge probably took the search issue into accounnt at sentencing, as well as the lack
of prior record,
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Table P: Sentences in Gun Possession Cases, by Prior Criminal Record

Walk Timen

NoPriorRecord . . . . . . . . . . . . . . .. .. ..17 1
Record of Arrests . . . . . . . . . . . . . ... ...5 -
Record of Convictions . . . . . . . . . . . . . . . ..2 8

Source: Deep Sample Data (1973); Vera Instituie Felony Disposition Study.

a. For the purposes of this table, the defendant who was conditionally discharged because he
was known by the judge to face a year in jail for parole violation on the gun possession and
because he had already done 154 days in pretrial custody, is considered to have been
sentenced to time. Similarly, the defendant who was semtenced to probation after ten months
ia pretrial custody is considered to have been sentenced to time.

violent erime that is associated with guns and because of office policy and pub-
lic pressure to resist charge reduction in cases involving guns. Thus, deteriora-
tion of these arrests, which fits the pattern of deterioration in felony arrests
generally, does not appear to represent callousness towards the public interest.
There are few deep sample cases in which—when the facts of the situations
and the evidentiary obstacles to felony conviction are explored—it could be
said that the disposition was clearly too lenient or that the courthouse was
“bargained away.” The cases in which conviction was possible and in which
there was also a suggestion of the potential for more serious harm seem to have
been singled out for more severe dispositions. The defendant who fired his gun
into the air in a vacant lot was evidencing a potential for causing harm, despite
his lack of malice or criminal intent. He did 154 days in detention before being
conditionally discharged on his misdemeancr plea, and he will do felony time
because of the parole revocation triggered by his conviction for possessing the
gun. The drunk with a record of assauits who was waving his loaded gun about
in the street got felony time on a felony conviction. And the defendant with a
juvenile record, whom the apa believed was about to commit an armed rob-
bery with a gun found in the car he and his friends were using to “case” the
strect, was convicted of a felony at trial and drew felony time.

Even in an uncongested system, in which every case could be taken to trial
as originally charged. many of the remaining cases would have deteriorated
because:

¢ The defendant’s fack of prior record or his possession of the gun in his
own premises warranted only a misdemeanor charge under the terms of the
Penal Law;
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= The sympathy of the jury could easily have been won by the defendant’s
obvious lack of criminal intent in arming himself in a city where so many go
forth armed, and by his otherwise responsible behavior towards family or
community;

s The prosecutor would have had difficulty persuading a jury that the de-
fendant actually possessed the gun if it was not discovered by searching him;

a If the gun was discovered by search, the prosecutor would have lost a de-
fense motion to suppress the evidence (or the conviction would have been re-
versed on appeal) because the search did not meet constitutional require-
ments.

In any event, it is difficult, from the deep sample data, to support former Police
Commissioner Murphy’s suggestion that leniency by judges and callous plea
bargaining by Apas in gun cases are responsibie for large numbers of “people
of criminal intent carry{ing] handguns in New York City” or for a rise in
crime. To the contrary, even in the face of serious evidentiary problems in
gun possession cases, the police and courts seem to perform efficiently what
may, after all, be their primary mission-removing illegal weapons from cir-
culation.



7 Reflections on the Study

This has been a study of the processing of felony arrests by the New York
City Criminal Courts. We have looked in particular at those cases that have
been processed all the way through to final disposition-—or three-fourths of
all the cases. We have examined what happens to original charges as these
cases are adjudicated in court, and then looked at rates of conviction and at
sentencing patterns.

Our findings have been unexpected, at least in part. We did expect charge
deterioration, as Commissioner Murphy’s statistics indicated we might, and
we found it. We also found a system dominated by plea-bargaining, in which
only 2.6% of the cases ended in trial. And we found, somewhat to our sur-
prise, that the charge reductions and dismissals were often explicable, ac-
cording to the participants in the system, by factors other than congestion
and the pressure congestion creates to dispose of cases quickly through pleas
rather than trial. Depending on the perspective of the reader, this reliance
on plea-bargaining to dispose of cases may be damaging to the defendant,
on one hand, or to the victim and the public, on the other. And, indeed,
there were cases in which a defendant who pled guilty and was sentenced to
jail would probably have been acquitted had the case gone to trial. There
was also the reverse situation, in which a conviction after trial would prob-
ably have ended in a heavier sentence than the one negotiated by the defense
lawyer, prosecutor and judge. In general, however, we found dispositions
proportional to the seriousness of the offenses, the length of the defendants’
criminal records, and the closeness of their relationships to the victims. Thus
the system was proportional in its outcome, although not in its process.

It must be remembered that we saw the system through the eyes of par-
ticipants who explained their actions in specific cases. We recognize that it
may have been only natural for them to portray a system that proceeds with
integrity and consistency. It may be, too, that congestion was not mentioned
more frequently as an explanation for deterioration because it so pervades
the system that judges, lawyers and police officers no longer recognize it as
a discrete influence. Despite this caveat, we found sufficient agreement
among the participants as to the facts of given cases to persuade us that dis-
positions of felony arrests were generally in accord with the individual acts
that provoked the arrests and with the character of the defendants (primarily
determined by their prior criminal records).

1t must be emphasized again that we have been looking not at all felony
crimes in New York City, nor at the total population of felons, but at those
persons actually charged with felonies whose cases were disposed of in the
adult criminal courts. We know these accounted for about three-fourths of
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all felony arrests, and that felony arrests, in turn, represented about one-fifth
of all felonies reported. We are thus dealing with that relatively small propor-
tion of potentially guilty felons who are caught in the police net, accused in
court, and, in this study, have their cases carried through to final disposition.

There is no doubt that the deterioration of these felony arrests once they
get to court, as revealed in our data and confirming Commissioner Murphy’s
data, indeed seems alarming:

n 439 of the cases commenced by felony arrest and disposed of in the
Criminal Court were dismissed;

= 98% of the cases that ended in conviction were disposed of by guilty
pleas rather than triak;

s 74% of the guilty pleas were to misdemeanors or lesser offenses;

o' 50% of the guilty pleas were followed by “walks,” 41% by sentences to
less than a year in prison;

a QOnly 9% of the guilty pleas were followed by felony time sentences;*
= Only 2.6% of cases were disposed of by trial.T

What are we to make of these figures? Are serious criminals “getting away
with it” in the adult criminal court systern and being turned loose or being
given inappropriately light sentences? Our probe suggests that this is not
the case, and that we may arrive at a different conclusion: Where crimes
are serious, evidence is strong, and victims are willing to prosecute, felons
with previous criminal histories ended up with relatively heavy sentences.
One is thus tempted to conclude that if criminals are “getting away with
it,” they may be getting away with it more on the streets than in the court-
room.

There are other groups of defendants, however, not included in our
figures, who may be getting away with it—both on the streets and in the
court room. In those cases where the defendants failed to appear in court
(about 6% ) we did not have the dispositions of the cases because the de-

* These are wide sample data, Deep sample data paralleled these figures closely except
that fewer deep sample cases (345 ) resulted in dismissal, and more (5766} of those
who pled guilty were given walks.

t The data from the wide sampie trial cases showed more trials ending in acquittal
than conviction. However, aggregate statistics indicate that trials are more likely to
end in conviction than in acquittal.
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fendants were still at large. Nor do our figures include the 12% of defendants
under 16 years of age, who were more likely to be arrested for robbery and
burglary than other crimes. We do not know what happened to these juve-
niles, although from other studies we can guess that they are less likely to
be incarcerated than adults, Of course, a study of the reasons for the dispo-
sition of juvenile arrests could help answer these questions.

The reason why so many cases that come into the system as felonies
are not prosecuted as charged is, we now know, that a high precentage of
them, in every crime category from murder to burglary, involve victims with
whom the suspect has had prior, often close, relations. Logically, suspects
who are known to their victims are more likely to be caught than strangers
because they can be identified more easily by the complainants. And this
very fact of a previous personal relationship often leads a complainant to
be reluctant to pursue prosecution through adjudication. The study found
that tempers had cooled, time had passed, informal efforts at mediation or
restitution might have worked, or, in some instances, the defendant had
intimidated the complainant,

The study found an obvious but often overlooked reality: criminal con-
duct is often the explosive spillover frem ruptured personal relations among
neighbors, friends and former spouses. Cases in which the victim and de-
fendant were known to each other constituted 83% of rape arrests, 69%
of assault arrests, 36% of robbery arrests, and 39% of burglary arrests. The
reluctance of the complainants in these cases to pursue prosecution (often
because they were reconciled with the defendants or in some cases because
they feared the defendants) accounted for a larger proportion of the high
rate of dismissal than any other factor. Of course, this kind of “familial”
crime is still crime, and its victims often as strongly aggrieved as the victims
of stranger crime. But there can be no doubt that the relatively close defen-
dant-victim relationship is responsible for much of the case deterioration in
court. And although this deterioration may be rational from the perspective
of the decision makers, it may not be rational or desirable in all cases from
the perspective of injured wives, tenants and neighbors.

It also has an effect on the sentences ultimately imposed in those cases
that survive the adjudicating process. Judges and prosecutors, and in some
instances police officers, were outspoken in their reluctance to prosecute as
full-scale felonies some cases that erupted from quarrels between friends or
fovers. (An exception was found in the assault category, where long-stand-
ing personal conflicts were more likely to result in serious injury than spur-
of-the-moment stranger assaults.) Sometimes the prosecutor argued that a
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jury would never convict in such a case; sometimes the judge felt that it
would serve no purpose to imprison the defendant and possibly disrupt the
relationship permanently, or to penalize heavily what was clearly an unpre-
meditated over-reaction to a personal grievance—especially if the injury
was minor or the crime unlikely to recur. Thus, where prior relationship
cases survived dismissal, they generally received lighter dispositions than
stranger cases.

Qur penal laws make no mention of the prior relationship factor. This
study does not purport to resolve the question of whether the high fallout of
personal relationship crimes is to society’s good or detriment; nor does it
indicate what happens after the victim and defendant leave the courthouse
and go home. Do prior relationship assaults return to the courts as prior
relationship homicides, or do the individuals live happily ever after? How
often do assaults on family members within the home escalate to assaults
on strangers in the streets? Clearly there is a need for research in these areas.

The other major factor that appeared in this study in every crime category
as a determinant of both conviction and sentence was prior record. Overall,
84% of convicted defendants who had any kind of prior adult criminal
records were sent to prison, compared to 22% of those with no prior rec-
ords. The impact of prior criminal record escalated with the gravity of the
record (for example, arrest only, conviction only or prison time). Thirty-
nine percent of the sample had no adult criminal records and were accord-
ingly given more lenient treatment than those with records.

But how many of these defendants had juvenile records? And how many
were merely caught for the first time? Is prior adult record a valid factor on
which to base a conviction or sentencing decision? If someone has committed
a crime, why should it matter, except perhaps in the duration of the sentence,
that he had not been involved with the law before? Does the frequently
articulated justification that a first offender should be given a “break” make
sense, Or as some critics of the system suggest, would it be a greater deterrent
to vest penalties automatically on conviction, regardless of record?

Many judges and prosecutors interviewed in this study hesitated to send
a first offender, particularly a young one, to prison because they believed
he would not be rehabilitated and, indeed, might be corrupted and exploited.
Although current statutes make some provisions for prior record (for ex-
ample, youthful offender status may be accorded a defendant between the
ages of 16 and 19 if he has no prior felony conviction), there is no New York
law that restricts harshness of sentence for all first offenders. Yet the pres-
ence or absence of prior records dictates what happens to a large percentage
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of cases. In a fast-moving system, this presence or absence of a prior record
is an obvious and easily available guidepost for making decisions, and future
studies might concentrate on first offender treatment in case processing:
How many are genuine first offenders as opposed to first-time-caught of-
fenders? How many had serious records as juveniles? If first offenders are
not formally diverted from the system, would first offender status be legiti-
mized as cause for dismissing, offering a plea, or putting someone on proba-
tion? If the answer to the Iatter question is yes, then we can expect continued
high attrition rates.

Prior relations and prior record as factors in the disposition of cases
create unexpected complexities. For example, residential burglaries are con-
sidered, in the Penal Law, more serious than commercial burglaries. But
prior relationships were more common among the residential burglaries, and
the residential burglars were also less likely to have criminal records. The
net result was that commercial burglars were more likely to draw time than
residential burglars.

Dismissals and pleas to reduced charges that were not attributed to prior
relations or prior record often grew from overcharging at arrest or from
evidentiary obstacles to conviction. Overcharging was particularly evident
in the attempted murder, handgun possession and grand larceny cases. In
some cases, felony charges appeared to be levelled against defendants, guilty
at most of resisting arrest or harassment, to “cover” usc of force by arresting
officers. But more generally, overcharging involved levying the highest per-
missable charge to set the stage for negotiation of a plea to an offense that
would, in the police view, be appropriate to the circumstances.

1t has been suggested that the remedy for congested courts is to end plea
bargaining and mandate minimum sentences, but our study indicates that
the present pattern is proportionate to the seriousness of the offense and
prior record of the offender. The public may not wish to punish family or
neighborhood squabbles in the same way as cold-blooded stranger street
crimes. And it would not be practical for a legislature, on one hand, to pre-
scribe a range of different sanctions for every combination of circumstances
that leads to a robbery crime, or, on the other hand, to obliterate all differ-
ences and require a 15-year sentence for all robberies.

One plea bargaining reform is that proposed nine years ago by the Presi-
dent's Commission on Law Enforcement and Administration of Justice:
“If a negotiated agreement to plead guilty is reached, care should be taken
by prosecutor and defense counsel to state explicitly all its terms. . . . Upon
the plea of guilty in open court the terms of the agreement should be
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fully stated on the record and, in serious or complicated cases, reduced to
writing.”*

A similar reform may be appropriate in the area of sentencing; the rea-
sons for a sentence should be explicitly stated. To reduce sentencing dis-
parities and to make the judge accountable to the defendant, complainant
and community, sentencing guidelines could be formulated, Such guidelines
could take into account the nature of the offense, the criminal history of the
defendant, and the relation of the defendant and the victim. If a judge were
to depart from the guidelines—to give either a more or a less harsh sentence
than the guidelines calied for—he would have to state his reasons.

Although the statistics show enormous rates of charge reduction, the need
for quick dispositions and the lack of an open system may in fact be leading
to sanctions against persons who are not guilty. The study uncovered cases
in which the judge and prosecutor believed the defendant was in fact inno-
cent or could not be convicted at a trial, or had reasonable doubt about
his guilt, but nevertheless found a guilty plea to a minor offense followed
by a walk to be appropriate so as to resolve the doubt and end the case.

Perhaps the most troublesome question raised, but not answered, by the
study was whether the 100,000 felonies that resulted in arrest in New York
City in 1971 were typical of the 500,000 felonies that were reported and
the one million or so that were committed. We suspect the answer is no. The
reasons can be drawn from the deep sample and include the high incidence
of prior relationships in all categories but weapons; the absence of even one
nighttime armed burglar in the deep sample; the fact that 38% of robbers
and burglars were identified by victims who already knew them; the fact
that 30% of reported armed robberies but only 9% of the deep robbery
sample involved guns; and the fact that one-half of the stranger assaulfs in
the deep sample were the result of altercations with policemen. All of this
seems to suggest that the adult criminal justice system may not be catching in
its net the kind of criminal citizens worry about most—the violent stranger.

If further study supports the finding that arrests for serious felonies are
weighted toward those involving prior relationships between victim and de-
fendant—arrests that forecast heavy rates of attrition——then our perception
of how the system should work might change. If police are not arresting the
more serious felons, perhaps the answer is to develop and test further meas-
ures the police have been experimenting with, such as the use of decoy

* “The Challenge of Crime in a Free Society,” U.S, Government Printing Office, Wash-
ington, D.C., 1967.
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policemen (and women) and other preventive patrol strategies. Such efforts
might help shift the distribution of arrests toward the predatory stranger
crimes.

For those prior relationship cases that remain in the system—and in
which the complainant does not want to pursue prosecution—alternatives
to court processing such as mediation and conflict resolution could be
introduced. A number of experiments are demonstrating the promise of
confiict mediation as an alternative to court processing. In New York City,
a Dispute Center created by the Institute for Mediation and Conflict Resolu-
tion offers mediation and arbitration as alternatives to arrest and criminal
court processing for selected offenses ranging from harassment to assanlt,
Similar projects in Boston and Columbus, Ohio, handle court- and prose-
cutor-referred cases. And a recent task force report to the American Bar
Association has recommended that the aBa support the development of
“neighborhood justice centers” that would make available mediation and
arbitration services.* Experiments are also underway on mechanisms that
provide compensation for the injured in liew of retribution. Alternatives
such as conflict resolution—given the numbers of cases they might affect—
could make a substantial impact on congestion in the criminal courts. It
felony prosecution is not always the answer to felony arrests, neither in
many cases is outright dismissal.

This monograph posed the question: Are serious felons getting away
with it? The answer is that some do, because they do not get caught—at
least on serious charges free of evidentiary difficulties. And many felons
who are caught are not the ones we fear and dread—the ones the law is
meant to incapacitate and punish.

Like most studies, this one has served mainly to spotlight the complexity
of individual decisions and to suggest that there are no easy targets for
citizens’ ire or frustration. Unguestionably, the criminal court process could
be improved if more experienced prosecutors were given greater decision-
making authority earlier in the process, so they could screen out cases that
are eventually going to be dismissed anyway, reduce charges that do not
need Grand Jury and Supreme Court attention, and give first attention
to assuring speedy trial for the vicious crimes that remain.

Further investigations could help illuminate some of the areas not probed
deeply or at all in this study. One would be to look at the adjudication of

* American Bar Association, Report of Pound Conference Follow-up Task Force,
August 1975, p. L
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felony arrests in Family Court, so as to learn more about the disposition
of juvenile cases, Another would be to examine the disposition of felony
arrests in a non-congested court system in another city. Still another would
be to investigate the criminal behavior patterns of defendants known to their
victims, to see whether and how much these people also engage in “stranger”
crime.

Although this study enables us to arrive at some tentative explanations
as to what happens to felony arrests once they get to court, and why, we have
barely begun to understand what is really happening inside our criminal
justice system.



Epilogue: 1980

The 1970s saw almost constant change in the administration of justice in
New York City; nowhere was change as evident as in the processing of
felony arrests. Given this systemwide tightening up, it should be asked
whether, at the beginning of the 1980s, our 1973 “deep sample” data still
illuminate the pattern of dispositions reached in felony arrest cases.

The question is not easy to answer, but an attempt is appropriate as we
republish the monograph without revision. Only replication of the deep
sample research could tell us for sure whether the dismissals, pleas to
lesser charges and sentences occurring in felony arrest cases today reflect a
mix of prior relationships, evidentiary obstacles and prosecution policies
similar to the mix found in 1973. But there is a more simple way to test
for continuing relevance of our old deep sample data: If the dispositional
pattern has remained the same over the years, the kinds of behavior and
patterns of underlying circumstances giving rise to felony arrests are likely
not to have changed. (We would expect this to be so, because we found
the dispositional pattern to be best explained, not by characteristics of the
process but by combinations of underlying behavior and circumstances in
the individual cases.) Therefore, we can test whether the data from the
1973 deep sample are still useful by examining the dispositional pattern of
more recent felony arrests.

Over the years, the basic patterns have been surprisingly stable. In 1971,
the number of felony arrests was 20 percent of the number of felony com-
plaints; in 1978, felony arrests were 19 percent of complaints. Although
the total number of felony arrests increased over those years, from 100,739
in 1971 to 107,135 in 1978, the distribution of arrests across the differens
types of crime has been relatively constant.*

* Although burglary, assault and grand larcenmy arrests now make up somewhat
greater proportions of the total of felony arrests, the major changes in the arrest pat-
tern occurred in the felony narcotics categories: there, arrests decreased dramatically,
from 18 percent of all felony arrests in 1971 to 8 percent in 1978. Well before the
1973 Rockefeller Drug Law, there were major changes in this area brought about by
shifts in New York City Police Department policy. In 1969, the Department had be-
gun “street sweeps” of drug users, and arrests had risen from about 7,000 anually at
the end of the 60s to over 26,000 in 1970; in 1970, Police Commissioner Murphy
abandoned this policy and the number of narcotics felonies gradually decreased to
the pre-1969 level. For a full account of this process, see Joint Comumittee of New
York Drug Law Evaluation, The Nation’s Toughest Drug Law: Evaluating the New
York City Experience (New York: The Association on the Bar of the City of
New York and Drug Abuse Council, 1977).
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Most important, these arrests reach dispositions in a pattern that has
shifted hardly at all from the pattern revealed by Vera’s 1971 “wide sam-
ple.” Figure 21 compares the dispositional pattern defined by the 1971
wide sample of arrests with the pattern of dispositions defined by official
aggregate data® for the year 1977.

In most respects, the dispositional pattern of felony arrests in 1977 is
virtually the same as that defined by 1971 wide sample data, In both years,
only about 2% of felony cases reached disposition by trial in either Crim-
inal Court or Supreme Court. The majority ended by guilty plea; roughly
three-quarters of those pleas were to misdemeanors or lesser charges, Dis-
missals continued to account for approximately two-fifths of all felony
arrests. In both years, approximately a quarter of the cases ended in prison
or jail sentences. It remains the case that most felony arrests are not proc-
essed to disposition as felonies. It is hard to study Figure 21 and not

* Even when all available sources of official aggregate data are considered together,
they permit only a rough approximation of the dispositional pattern of felony arrests.
There is in New York’s arrays of reports of aggregate data no offender-based tracking
system that Hnks felony arrests to dispositions. The preceding monograph is unique
in that respect. Thus, although it is possible to approximate the dispositional pattern,
by combining aggrepate data reported by various agencies in a given year, it must be
remembered that the arrests made in that year do not match the dispositions reported
in that year—some of the dispositions will have occurred in cases commenced in
earlier annual reporting periods and some of the arrests will not reach disposition un-
til subsequent reporting periods. Some 1977 arrests, for example, were disposed in
1978, just as some 1977 dispositions are linked to arrests made and reported in 1976.
We have used various annual reporis of aggregate data (for felony arrests, disposi-
tions of fefony arrests in Criminal Court and dispositions of felony arrests in Supreme
Court) to construct a picture of the dispositional pattern of 1977 felony arrest cases,
but jt is an artificial construction.

Another problem in attempting to approximate the pattern of dispositions in fel-
ony asrest cases arises because police data, Criminal Court data, and Supreme Court
data actually count different things. The New York City Police Department’s data
report “arrests” by the number of individuals arrested in any ineident, and each arrest
is categorized by the most serious charge made against the defendant as a result of
that incident. The Criminal Court counts “docket numbers”’—there is usually, but
not always, a one-to-one relationship between each docket number and each “arrest.”
The Division of Criminal Justice Services reports Supreme Court data by counting
*defendant-indictments”—the number of defendants named on each indictment filed
by the prosecutor. As more than one indictment may resuit from a single incident, the
link between police “arrest” data and DCIS “defendant-indictments” data is not di-
rect. When attempting to construct a picture of dispositional patterns from such
diverse data, there is little choice but to assume that these differences are of marginal
importance.
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conclude that the patterns of behavior and circumstances characterizing
felony arrests have changed very little.

However, it cannot be suggested that no change has taken place in the
way the dispositional process is managed. There have been major changes
there, since 1971, and the efficiency of the criminal justice system today is
greatly increased. By the mid-70s, the District Attorney’s Office in each
borough had established procedures for more selective screening of felony
arrests to identify, early on, cases that should be indicted.* Increased
efiiciency resuited in part from the establishment of the Early Case Assess-
ment Bureaus in 1975, which placed experienced prosecutors in complaint
rooms in the Bronx, Brooklyn and Manhattan. Assistant District Attorneys
in these Bureaus were assigned to “track” felony arrest cases for dismissal,
misdemeanor prosecution or fefony prosecution, by identifying evidentiary
and other problems early in the process. In addition, Early Case Assess-
ment Bureaus helped focus Assistant District Attorneys on the early iden-
tification of particular subgroups of cases deserving priority prosecution.t
As a result of these administrative innovations, the number of cases in-
dicted has decreased (from a high of 27,185 in 1972 to a fairly constant
16,000 in 1976), and the conviction rate (and felony conviction rate) of
cases indicted has increased.

Other important changes in the administration of the dispositional
process flow from policy decisions by the court itself. Attempting to in-
crease the speed of dispositions and to reduce backlog and delay problems,
the courts’ administrators selected for assignment to the arraignment parts
of Criminal Court judges who had demonstrated an ability to bring to
immediate disposition a substantial proportion of the incoming cases.
To state it simply, the court acted on its perception that adjournment was
unpecessary in many cases where facts known at the time of arraignment
made it clear that dismissal, or conditional discharge, or a short jail term
would be the ultimate disposition. A steady increase in disposition rates at
arraignments resulted. Currently, 50% of all arrests (violations, misde-

* This pracess is fully outlined by Jovece Sichel, Tanet Quint and John MacWillie in
Priority Prosecution in New York City (draft title} (New York: Criminal Justice
Coordinating Council, forthcoming).

t Other new programs in District Attorneys® offices continue the trend of selective
screening of cases for indictment. Major Offense Bureaus, launched between 1973 and
1975 in all boroughs except Staten Tsland, focus prosecuterial efforts on the most
serious felony cases. The Career Criminal Program, established in 1975 in Mankattan

only, emphasizes the prosecution of repeat offenders. although the number of cases
handled annually by the program is small.
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meanors and some felonies) are disposed at arraignment, compared to
33% in 1973.

The Legislature also played a part in tightening up the dispositional
process. A Second Felony Offender provision, added to the Penal Law in
September 1973, required courts to impose a prison ferm on anyone con-
victed of a felony who had been convicted of a felony within the preceding
ten years; the new provision also restricted sentencing discretion in ways
intended to ensure that a second felony offender serving one of these man-
datory prison terms would actually spend more time behind bars than if he
had been imprisoned under ordinary Penal Law provisions. The Second
Felony Offender provision, in conjunction with the Priority Prosecution
Bureaus, is often cited as causing a trend toward increased sentence lengths
for those sentenced to felony time.*

The impact of these efforts to tighten up the process for felony prosecu-
tions seems to have been limited to the Supreme Court. Currently, cases
indicted as felonies far more often result in felony conviction than they did
10 years ago, yet the proportion of all felony arrests that result in felony
conviction is, in fact, slightly reduced (15% in 1971, 13% in 1977).
Although the number of trials in Supreme Court has increased greatly over
the decade, as a result of new policies in the District Attorneys’ Offices
(improved screening, priority prosecution), the proportion of all fel-
ony arrests that go to trial is unchanged. Sentences to felony time did
increase from 33% of all felony convictions in 1971 to nearly 60% in
1977, and felony length sentences disposed of 7% of all felony arrests in
1977 compared to 5% in 1971. From these data, it is clear that the
Supreme Court in New York City today deals more efficiently and more
severely with cases indicted as felonies, and hands out more felony sen-

* This tendency is difficult to document wsing aggregate data, particularly for New
York City alone. The Sichel report on priority prosecution bureaus, op. cit., does not
show a significant increpse in median maximum sentence length in Manhattan, the
Bronx and Brooklyn after the institution of Major Offense Bureaus, yet the data are
limited to relatively small samples in individual boroughs. Statewide aggregate data
show littie change in median maximum sentence length: but the data published by
the Department of Correctional Services only go back to 1976. and the data supplied
by the Department of Criminal Justice Services do not cover a full range of felonies.
1t is likely, however, that priority prosecution burcaws, the second felony offender
provision and the Rockefeller Drag Law (mandating life sentences for class A nar-
cotics felony convictions) all contributed to the tendency toward longer seatences
acknowledged by the State Department of Correctional Services. See Characteristics
of New Commitments—I977 (State of New York. Department of Correctional Ser-
vices, Albany, 1977}
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tences for felony convictions. But these changes, however important and
appropriate they are for the few felony arrests cases that reach the end of
the process without charge reduction or dismissal, have not altered the
overall dispositional pattern.

It is evident that changes in the overall dispositional pattern are hard to
achieve. The data presented in the preceding monograph help explain why.
Changes in legislation, in policy and in practice had little impact on the
overall dispositional pattern for felony arrests because they affected the
administration of justice, not the pattern of crime and not the pattern of
police arrest activity. Figure 21 suggests that there has been no significant
shift in felony arrest activity from prior relationship crime to predatory
stranger crime. Perhaps the lesson is that we must look principally to the
streets of New York—to the ways citizens behave and the ways police
patrol and investigate crime—rather than to our court process, if we wish
to change the basic pattern of dispositions.



Appendix: Note on Methedology

To provide both a description of the disposition process and an understanding
of it, two samples were needed: a wide sample that would include enough
cases to give a valid statistical picture of the disposition process and a deep
sample small enough to allow extensive interviewing about each case. Because
the samples were to serve different purposes, the methods of selection and the
problems associated with selection and interpretation were different.

The wide sample was a probability sample from the 1971 Arrest Register,
- acurrent record of arrests maintained by the Police Department.* The register
was used because it was the most accessible source for a complete list of all
felonies. The year 1971 was chosen because most arrests in 1971 had been dis-
posed by 1973, when data collection began.

In order to have a sample of approximately 500 felony arrests from each
borough, one out of every 77 cases in Manhattan was selected, one out of every
24 in Queens, one out of every 65 in Brooklyn, and one out of every 50 in the
Bronx. Of the cases screened, only felonies wete kept, producing a sample of
1,888 cases. Approximately equal numbers of cases were selected from each
borough to allow for comparisons among boroughs. (Such comparisons, how-
ever, are not presented in this monograph.) Since this monograph focuses on
New York City as a whole, it was necessary to weight the cases so that to-
gether they produced an accurate eity-wide picture, During 1971, there were
12,000 felony arrests in Queens and 30,000 in Brooklyn, We selected a sam-
ple of 502 cases of the 12,000 in Queens and 438 of the 30,000 in Brooklyn.
Since the 502 Queens cases represent only 12% (approximately 12,000 of
100,000) of New York City felony arrests in 1971, while the 438 Brooklyn
cases represent 31%, a case from Brooklyn was given more weight, and its
disposition and other characteristics counted more heavily, in the city-wide
profile.

Once the wide sample cases were selected, efforts were made to gather spe-~
cific recorded data on each. The information sought on each defendant in-
cluded: age, sex, ethnicity, type of counsel, criminal record, current charges,
bail amount, bail made, time between arrest and disposition, type of disposi-
tion and sentence if convicted.

The first source of data for the wide sample was a form called the “JC 500,”
which is maintained by the Judicial Conference. However, since many of these

* Each arrest represents one defendant’s case, which may consist of multiple com-
plaints, For instance, if a defendant was initially charged with robbery, and drugs
were later found on his person, the police would record the arrests as separate events.
However, in this study all the complaints stemnming from the same arrest are counted
as one case.
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forms were not complete and others were missing, it was necessary in many
cases to go back to docket books, index books, and in some cases to the indi-
vidual case folders. The criminal history of a defendant is not on the “JC 500”
form, so these data were gathered from the State criminal justice computer
system (NYSID).

From the original 1,888 cases, only 1,382 cases were foliowed through to
disposition. Forty case folders could not be located. Another 466 cases are not
discussed in this report because they were not adjudicated to disposition by
September 1973, when data collection ended, or because they were transferred
to another court.

Cases for the deep sample, selected to help explain the reasons behind dis-
positions, were chosen after the cases reached final dispositions. Thus, if a
case ended by a conviction at trial or by guilty plea, selection into the sample
occurred after the defendant was sentenced. Interviews were sought with the
police officer, the assistant district attorney, the defense attorney and the judge
about why the case had concluded as it had. The interviews were open-ended;
structured guestionnaires were not used.

The deep sample was not selected from the 1971 list of arrests, as was the
wide sample, because it was thought that the participants would not remember
well the decisions they made in cases disposed of a year or two previously.
Selecting cases at disposition allowed a probability sampie te be generated
within ten months, while memory loss was minimized.

Ten cases were selected into the deep sample from each of the four major
boroughs each month from January until October 1973, The target day in
each borough was rotated to provide a representative sample. The court cal-
endars were used to identify cases, originally arraigned as felonies,* that were
disposed of on the target day in the Criminal and the Supreme Court. The
day’s quota for the sample was 10; therefore, if 46 cases that had been ar-
raigned as felonies were disposed of on the target day, every fifth case was
selected. Immediately after a case was selected, attempts began to locate and
interview the participants, The interviews were supplemented by court rec-
ords. A total of 369 cases (about 90 from each borough) were selected in
this manner to form the deep sample.{

In this monograph, the deep sample data have not been weighted (as the

* All but three cases stemmed from felony arrests; in these cases an original misde-
meanor arrest was elevated io a felony charge in the Complaint Room.

t An additional 34 cases were sampled from the Central Narcotics Court. Data from
these cases have not been included in the monograph.
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wide sampie data were); they are presented as iliustrative of the reasons for
the disposition patterns, and not as a statistically valid sub-sample. (However,
weighting the deep sample data in the manner used to weight the wide sample
data does not generate striking differences from the unweighted deep sample
picture. )

Because the complexities of the criminal justice system are many, unantici-
pated problems arose in handling data, One problem was classifying the cases
when there were multiple charges. Even the computer would find it unwieldy
to trace changes in every charge from arrest to disposition. On the average,
there were over two charges per arrest (and up to nine charges) and changes,
up or down, could be made to each charge in the Complaint Room, Criminal
Court Arraignment, Preliminary Hearing, Grand Jury, Supreme Court Ar-
raignment and Supreme Court Pretrial Conference and Trial Parts, Therefore,
only the “top” charge (at arraignment for the deep sample, at arrest for the
wide sample) was used to classify a case. An A felony is a higher charge than
a B felony, and so on. (See Table A, page 11, above.) But what is the top
charge when a defendant is charged with two D felonies? If two charges were
of the same class, then the case was classified for the sample as charged with
the violent crime (homicide, rape, robbery, assault} where one of the charges
fell into that group and other charges were for property or victimless crimes.
If a defendant was charged with two violent crimes of the same class, the pri-
orities were homicide first, then rape, then robbery, then assauit. If two prop-
erty crimes were charged, the priorities were burglary first, then grand larceny,
then forgery, and then criminal possession of stolen property. I two victimless
crimes were charged, the priorities were narcotics first, then possession of
weapons, then gambling.

Major problems were encountered—particularly with respect to data col-
lection for the wide sample—because criminal justice record-keeping is frag-
mented. For each case on which there was not a complete *JC 500" form, the
researchers had to go to a number of different sources and uitimately, in some
cases, to the individual court records for data. And even the court folders were
often incomplete or unreadable. A special problem arose with criminal his-
tories obtained from the state criminal justice computer systemn (NYSID), the
only central source for criminal histories. To protect confidentiality of these
data, NYS1D required all identifiers and code numbers to be erased from our
data tape after criminal history information had been added to it. As a result,
errors or omissions discovered during subsequent analysis couid not be in-
vestigated or corrected,

The deep sample presented its own set of problems. Participants were often
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difficult to locate for interviews, and poorly kept recards sometimes made it
difficult even to determine who had been present at disposition. (Resources
were sufficient to interview attorneys and judges who were present at sentenc-
ing or dismissal of each case, but not to interview those who had made earlier
decisions— for example, set bail or accepted a plea.) Naturally, the more cases
a participant processes per day, the less time he has to allocate to each one;
thus judges had the most difficulty remembering the specifics of individual
cases, but police or private attorneys (for whom a felony case is more likely
to be rare) generally found it easy to recall details. Sometimes interviews were
not satisfactory because of the participant’s lack of candor or inability to artic-
ulate the “real” reason for a decision. Occasionally a participant could not be
located or refused to be interviewed.

In addition to the specific problems of collecting and organizing data for
each sample, there were problems with applying to wide sample phenomena
the reasons for decisions as they emerged from the deep sample interviewing.
Some differences between the samples can be neatly accounted for: for exam-
ple, because the wide sample was selected at arrest, it included cases dismissed
or rednced to misdemeanors in the Complaint Room and, as such cases are
not listed as felonies on the court calendars, the deep sample does not include
cases dismissed or reduced in this way and thus is likely to evidence a higher
rate of conviction. Also, cases siphoned off to Family Court and those cases in
which the defendant jumped bail—for which there was therefore no criminal
process disposition—were excluded from the deep sample, as were cases dis-
missed by the Grand Jury (because the Grand Jury files are sealed). Most of
these differences can be eliminated by comparing deep sample data from only
those wide sample cases that were disposed of in the criminal process.

Differences between dispositional patterns for cases adjudicated to disposi-
tion in the wide and in the deep samples are, however, more worrisome be-
cause we cannot disentangle differences which are by-products of methodo-
logica! difficulties from those which represent “real” changes in dispositional
patterns between the two sampling periods. The wide sample arrests occurred
in 1971 and were disposed anytime between 1971 and 1973 (data from cases
that did not reach disposition by 1973 were excluded from the study); the
majority of deep sample arrests occurred in 1972 and 1973, and all were
disposed in 1973. We know, for example, that substantial changes in proc-
essing narcotics cases resulted from creation of a city-wide Central Nar-
cotics Court in 1972, between the sampling periods, (Because of other
changes in the substantive law and penalty structure, enacted as the 1973
New York State Drug and Sentencing Laws, which went into effect August
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1, 1973, even the deep sample narcotics cases are no longer sufficiently
representative of current disposition patterns in drug cases to warrant
further analysis in this monograph.)

Other discrepancies, less obvious in origin, may be attributable simply to
the time lag between the two samples. A new judicial administration was estab-
lished in 1971 when Judge David Ross became the Administrative Judge for
the Criminal Court of the City of New York. Priority was given to procedures
aimed at clearing up the court backlog, and these efforts were reflected in the
reduced time required for processing of arrests in the deep sample through to
disposition,

A comparison of types of arrests making up the two sampies reveals the
following:

Wide Deep

Types of Crimes Sample  Sample

Apainst the person . . . . . . . . . . . .. .. .. 27% 41%
Property . . . . . . .« . . o oo e e e e oL 325 28%
Vietimless . . . . . . . . . . ... ... ... 4B 31%

100%  100%

These data indicate that the deep sample included a higher proportion of
crimes against the person and fewer victimiess crimes than the wide sample.
This difference arises partly from the methoedological decision not to include
narcotics arrests (victimless) in the deep sample but may also be attributable
to more rapid increase over the years in the number of felony arrests for crimes
against the person.

A comparison of the dispositions of wide and deep sample cases also indi-
cates differences:

Type of Disposition: ;Z;ﬁ; le ‘%ﬁfﬂe
Acguittal . . . . . . . L L. L L0000 25 2%
Dismissed . . . . . . . . . . . . ... ... 43 34%
Convicted . . . . . . . . . . . . . . . . . ... .5% 64%
Convicted of a felony . . . . . . . . . . . . . ... 14% 15%
Type of Sentence:

Walk. . . . . . . Lo oo B 36%
Yearorless . . . . . . . . . . . . ... ... 39% 33%

Morethanayear . . . . . . . . . . . . . . . .. . 9% 11%
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The major difference is the higher conviction rate in the deep sample
(64% ) than in the wide sample {56% ). This may be attributable to: (1) a
“rgal” higher conviction rate of felony arrests in 1973, (2) a higher propor-
tion of crimes against persons in the deep sample, or {3) sampling problems.
The overall differences between ihe wide sample and the deep sample are re-
flected in the individual crime categories. The table on pages 148-149 sum-
marizes the type of disposition and sentence for each of the major crimes.

While the differences are troubling because they suggest that we cannot
confidently apply to the wide sample, on a statistical basis, the reasons for
dispositions that we have discovered in the deep sample, these differences
should not detract from the purposes of the two sampies. The wide sample
presents a statistical picture, and the deep sample illustrates reasons for the
deterioration of felony arrests exhibited by the wide sample.
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