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CHAPTER 1

Origin and Goals

The study arose out of thes controversy
over the efficilency of the criminal justice
system. The goal was Lwofold: 1) to track
a2 randemly samplad, brocad based number of

felony cases from arrest to disposition and
tabulate the results; and 2) te understand
the reasons for these results.,

[



There has been much public comment in the past few

years on the effectiveness of our urban criminsl courts.

1 £]

13

4 great deal of 1t has been critical, focusing on rising

crime rates and the way in which cases move through the
courts,
t was such criticism by then New ¥Ydpk City Police

Commissioner Patrick Murphy which provided the impetus

-

for this study. 1In a 1972 address befors the Associaiion
of the Bar of tbe'City of New York, Commissioner Murophy
took the c¢riminal caourts to task. Wnile acknowledging
that crime was a2 complex social preoblem and that many
institutions shere in the failure To find solutions, he

askad the courts to accept "the

"y

or the criminal rise in crime." The courts, he explainsad
were so concerned with processing their heavy caseload

that they were negls
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munish*"g offenders,.
The chargss were not new. 3ut the statistics Commis
sioner Murpny used £o support Lthem were strikin

the Police Department's Criminal Justice



involved felony charges. Mot cone of the 136 defs

arrested was convicted of the original Telony charge. In

the end, only 53 defsendants were imprisonsd, and

average of one month each. '"No wonder," the Comm

Il

issioner

concluded, "so many people of criminal intent carry hand

guns in New Ycrk City." The Commissioner's spesch

erated interest but little zgreement. While the

sioner and other polic tne
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many court officlals, defense attornsys, and pros
attributed the disparity between charge zand dispo

to the quality of the polices arrest, the lack of

nocence of defendants, andéd other factors.

Tc obtain a clearer visw of what happens in ¢
and why, the Verz Institute of Justice, with fund
the Division of Criminal Justlice Services of New

undertook this study.

&n-
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Commis—
courts,

acutors

data developed by the Police Department. Accerdingly, in-

formation on the defandant and dispesitions for a

selsacted sample o
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Our second objective was to go beyend tracking and
fabulating dispositicns and attempt te understand the
reasons behind them. Thus, for sach of 400 dispossd
cases taken from 2z seccend sample from Jaquary to Qctober
1973 interviews were conducted whenever possible with
the judge, the arresting officer, the prosecutor, and the
defense counsel who handled the éasa. By combining this

gualitative examination of the U400 cases with the quan-

titative data Trom the 2000 cases we hoved to skatcnh =z
picture of the disposition process and the forces shaping
it.

We also hoped te learn something more gsneral about

the law enforcement process. In a lazndmark book, the late

L ed a

arbert L. Packerl) delineatad two spheres of cur crimin
law process. The sphere we are zll familizr with is the
trial, which carefully invests the defzndant with the pre-
éumption of innocence until such fime a3 the Jjury returns

a2 verdict. We know a2 great dezl z2bout tha ari

e

s - '

process, because ¢f the law

1 w - T - i - Ly Fas 2 1 -
1) Eervert L. Packsr, The Limits ¢ the Trimiral Zancsion,
oL o 3 K 4 . = o P T e o e T - Ealied
{Stanford, California: 3tanlcrd Lniversizy Zress, Lt
o~ + Q. M o de o - e — - 5o - ) A -t

See especizlly Chapter 5, "The Twe Mcdsls of Zhe Crimin
Process,”
I3 258,



But only a small frazction of cases reach trial.
The overwhelming majorlty is disposed of in Packer's
other sphere, which precedes the trial. There, the pre-~
sumption of innocence is not zarticulated znd the sxpec-
tation 1s, in fact, that the defendant will plesad gzuilty.
In that earlier stage, discretion reigns; informal nego-
tiations most often result in a gu
missal and only occaslonzlly Iin a2 decision Lo go to
trial.

We noped in this study to achiave 2 better understanding

ol that earlisr stage--where the 1

o
=
‘0
3]
o
1
H
Q
m
0
O
=
i._]
<
ot
s
D

broad boundaries.

The attempt to shed light on the disereticnary charac-
ter of the dispositicn process buillds on a history of sar-
lier work. Nearly a2 half century ago, during another period
of alarming crime rates, twe distinguished law professcrs,

relix Frankfurter and Reoscoe Pound, puclished the firss

disposition statistics--they callsd 1%t "morality statis-

In a monumental six volume study, the American Rar Founda-
N
)

dn oy 34 B : ] - : ; mohesr A4 A
sion, undser the directorship of Frank J, Asmington,” 'studiszd

3 Paide T - ; 2 - o
2) Rosceoe Pound and Falix Frarklurter, Crianinal Justisce in
Clavaland 1La22
e S a i g -~ e W
] - S o A K pond 3 mm om N . o~ -1
3) Repert of the American Bar Foundesicn's 3urvey of ths id-
ks : e ot = L. * Tis o E N T ol dmom T T ie o o s
minilstration of Criminal Justics in Shes iUnisad Stateas,
- . - T g - A
{3cston: Franlk Reminctaon . T )
- - e e AL s by J\d},-’ — ¥ .



the discretional pre-trial processes, particularly plea
bargaining.&} Remington's pioneering work and later es-
says catalogued the variesty of motivations and decislons
that are part of the dispesition process. Oﬁr study

attempted to add two elements to these =szrlisr studles.

4

First, by counting the relstive frequency of the causes
3 g < J

that shape the disposition process, we hoped to attach

relatlve weights to these causes and motivations. Sacond,

by relating new statistles to the disposition datz we

searched for a mere complete understanding of how police

We approached the disposition process descriptively.
We did not predict bveforehand whieh factors (such as bail
status or z defendant's criminal history) would be most

o

e disposition decision., This lack of =z

o

important in ¢

sharn feocus inevitably resulted in the cellection 27 data

which in the snd seemed unimportant for our analysis (su




2s Impact of custody status on santencing). Soms data
were not useful vecause in the process of collaction

or analysis we discovered they were unrelizble (such as
whether there was continuity of representation) or un-
obtalnable in a2 majority of cases (such as smployment
status of victim).

The amount of Informatlon to process was axtensive,
and not a2ll possible analyses were cérried out. Ths
parallel need to limit the scope of the analysis znd to
finish the study when the data were still timely, reguired
leaving out more than was included., Scme date (
larly from lnterviews) were not coded, some coded data
were never analyzed; numerous c¢ross-tabulations wers
performed, and many analyses complated are not presanted
in this report. Secondary znalyses which would provide
additicnal support or test out alternative explanations

for findings were not always performed.

data developed will bes used by other researchers and policy
makers to test and examine further %he analyses prasaentad

in this report.



CHAPTER 2

Thne Study Design

A probability sample of 1888 felony ar-
wasts was traced to final disposition. For
a second sample of 369 fslony arrests, inter-
views were conducted with the arresting offi-
cers, the prosecutor, the defense counsel and
the judge invelved in s2ach case.



This study of dispositions of felony arrests 1s based

on Ltwo sets of data. The first is a probablility sample

ity

of 1888 felony arrests representing the zpproximately
100,000 felony arrests made in 1971 by the pollce in four
of New York City's five boroughs--Manhattan, Brooklyn,
Queens, and the Bronx. (We had planned a sample of about
2000 arrests: the sampling methed yislded 1888 arrests.
This sample will be referred to as the 2000 sample through-
cut the rest of the report.)

For each of tne Four boroughs appreoximately 500 felong
e gl

arrests were randomly selected from the Arrest Reglster

rest cccurred, essentizl demographic data, the criminal

1) Each arrest repressnts one defendant’'s case, which may
consist of mulfiople complaints. Tor Instance, if z def
dant was initially charged wiith rovbsry and 4rugs were
later found on his person, nollce would reccrd the arre
as separate events., However, In this study 21l thes com
plaints stemming from the same arrest are counited 2s on

case.
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2)

welghting, to yield a city-wide sample. For example,

the weighting involved counting the cases from Brooklyn

1§]

more heavily than those from Queens Dbecause the u3g
cases from Brooklyn represented 31 percent of the 1971
felony arrests in New York Clty wherszs the 502 cases
from Queens representaed 12 percent of New VYerk CLlTy
falony arrests in 1971.3)

To trace the selected cases frcom arrest to disposi-
tion, the court papers, the Judlcial Conference 5C0 forms
which report disposition, and the criminal history record
from the New York State Identificaticn and Intelligence

)

System (NYSIIS) were used.

2) The pilcture is not ccmplete because Staten Island was
not sampled. This was because that borough generates

enly 2 percent of the City's felony arrests.
3) In tables based on the 2000 sample hoth the weighted

N (the number calculated to achleve %Lhe ““oo@” welght)

as well as the approximate N (the number of cases which
entered the table) are presented. For the 2000 sample

{

tables the weilghted N is divided by 50 to deatermine the
approximate N.

Ly T™e "J.C. 500" form is the Judicial Conference's source
of disposition data. (The Judiclal Confarence 13 the
state agency charged with the administration of the jud
ciary.) The form is filled out by cour? clerks zand trz
mitted %o NYSIIS which 1s respensiile for collacting
criminal history dataz for the couprsts aznd other law 2n-

forcement agancisas.



Information was also collected on the defendant’s
age, ethnlclty, sex, criminzal history, ball status, type
of counsel, the time elapsed between arrest and disposi-
tion, the type of c¢rime for which the defendant was arw
restad, and the evéntual disposition of the case.

The second source of data was a probabllity samplas of
369 cases arraigned originally aé falonies that were dis-

.,

posed of during the ten-month period from January through
Qctober 31, 1973,5) These cases were randomly szelszcte
from the court calendars after disposition in the Criminal

and Supreme Courts, approximately 9C from each of the four

o
£

major boroughs.s) Again, we had plann
larger sample with 400 cases. The 369 cases salected at

disposition will thus be referred to as the 400 sample.

in 1972 and 1973, They toco were waighted for 2 city-wide

5) All but tnree cases

¢

stemmed Irom felony arrests; in the
thres cases an original misdemeanor arrast was zlavated
to a2 felony chargs.

8) An additional 3L cases were sampled from the Cantrzl Nz
coties Court and interviesws were ccnduciad on them. Th
caseas have not been included in Lhe repcri.

7} For the U0Q sample the weighted N 1s the numbsr caleula
to achisve she proper welght. The aporoximate M was ca
culated oy dividing the weightsd ¥ sy o3&,

[#;]
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The information soughit for these 368 casas went
peyond the data record coclliacted for the 2000 sample.
Attempts were made to Intervisw the major participants
1n the disposition of each case--~the arvresting officer,
defense counsel, prosecutor, and:judfe. In this fashion

we hoped to learn not only the decisions mads by esach

,_
O
"

participant but also the reasons © these decisicns.

The L0Q sampls thus providss f the

0
0
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o
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N

decision process, the cutlines of which emerged from the
2000 case sample.

¥ -F Y T ) e P P
There are diffsrences, however, batween the two sam-

Room; and aprrests that resultad in z case heing Zismissed
by the Grand Jury. Table 2-1 set3z out the relzifion bhe-

tween the two samples.



Table 2-1

Relationshin of the Two Samples

2000 Sample 400 Sample
Welghted N = 94,100 Weightad N = 67,896
N = 1,888 N = 369

0 PAMLILY COUGRT
147

COMPLATNT RQOM* 1%

CRIMINAL CCURT

C INAL COQURT
DISPOSITION D

1M
ISPOSITICON

57% 501

"

GRAND JUnvsx 1% _

SUPREME CCURT SUPREME CCURT

DISPOSITION DISPCSITION
18% 313

JUMPED BaTl 53

PENDING 27
2t

el
AZATED,

¥ Dismissed in Complaint FHoon
#%F Dismissed by Gr
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The second difference betwesan the two samplas 1

[17]

that the 1971 arrest sample involves 1888 arrssts mads
nly in 1971 with 8 percent of the cases not resolved
two years later, while the 1973 disp icn sample has
a range of arrest dates between 1966 and 1973 (with most
occurring in 1972-73) with 211 cases having reached f£i-
nal disposition by 1973.

Third, in 1972 in order to handle the incrsased case-

load of drug cases (vefore the so-called "Rockaleller
Law") the state authorlzed “he creation of a citywide

Central Narcotics Court. This Court was admindster=d zas
part of the fa2lony court system and had a seml-independent
prosecutor who was nominally responsible t£c¢ the five bor-
ough District Attorneys As our sampling revealsd, the
cases 1n this court (85 percent from Manhattan, 3 percent
from the 3ronx, 9 percent from Brooklyn, none Irom Qusens,

and 3 percent from the Central Narcotles Graznd Jury) were

our decision to exclude these cases from the znalysis of

the L0O sample.

t'_li

- A - + -] i e "
ourth, there are discrepancies due To tihze time lag
between the two samplss. & new Judicizl zdministraticon
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Administrative Judge for the Criminal Court of the City
of New York. riority was given to precedures alimed at
clearing up the court backlog, and thesse efforts are re-
flected in the reduced time required for the processing

of the later 400 sample. Another differencs which 1s

difficult to measure is the impact of the Rocks

-] l’";
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o

Drug Law which went into effsct in September 15 3- While
no defendant in the U400 sample was directly affected

the sanctions of this law, 1t 1s possible that the se-
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made, especizlly in o&r sampling months of Sent mber
and October. Since a Tslony conviction could arlect sub-
sequent dlspositions under the new law, Thare may have
been an incresased pressure on defendants to hold out in
the bargaining process for a misdemeznor plsa.

In addition to examining the 2000 and U40C samples,
we also made infcrmal observatlcens of the Complaint Room,
the Criminal Court Arraliznment part, plesz bargaining
sessions, trials, and sentence hearings. Non-case re-

lated interviews were conducted with pol
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prosecutors, judges, defense counsel, znd ccourt clerks

an policy issues alfecting the criminal justice syscem.

:a

'he data collzction, & 2rocess that sitended gvar =z
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year and & half, encountered many difficulties. The
main difficulty was that criminal justice rscords are
not centralized. Fach court and district attorney's
officé in each borough has 1ts own record kKesping sys-
tems. Other than the police arrest register, the only
centralized data sources are the Cifice of Court Ad-
ministration in New York City and NYSIIS in Albany.
This meznt tha®% we had to consult many sourcas o
plece together information about sach case. For in-

stance, to obtain criminal nisto

-

y data, we nesded a

defendant’s N¥SII3 number, but ©

o]

obtain ths NYSIIS
number, we had to go to the Zolice Department's Elsc-~
tronic Data Processing Division. Failing that, the

rs were used.

4]

Court Executive CIflices or the court pap
To obtain the remaining informaticon, 1t was neces-
sary to go to the Family Court, Criminal Ccurt, Supreme
Court, and the Youth Parts and Warrant Rooms in zach of
the four boroughs. Once thers, we could not rely on
one data source such as the Docket Zcoks or Index Zooks,

and court

'

apers had fto be pullsd {or most cases.

nt

. -~ T et - S - P
or the 2000 sample, c¢riminal historiss were obfalnsd
- 3
E TTa ey < 4 - P
from NYSIIS. To maintain the coniidentia
records MNY3IIS recuired us to srases names ol the delfanw

A e o - = a 3 s a =1 - E 3 i} 4o
Cants JIrCnm Tioige QC25e I2COrCE Wihnen Thgsy envered The CI'Lni-



nal histories. Thisz meant that later when codin
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were discovered, there was no way to identify the case and
caorrect the error.

The second problem with the court records was their
Imperfection. Court papers, the basic data scurce, do
not record all that transpires in 2 case; nctations are

at times 1llegible and sometimes contradictory, and occas-

iy

lonally court papers are missing--misiiled pefhaps or
needed a2t another court.

It would have been proniblitively expensive to supple-
ment court papers with transcripts of court proceedings.
But even &transcripts do not contain all of what goes on

in fhe court rcom. Informal ples negotiations, for exam-

ously. For example, the form requires both the Penzal Code
section and the name of the crime, buf she %two 4id noi
always agree, These lnaccurzcles were reflactad in

data based on khe 5.C. 530 forms. MNYSITIS rscords of the
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was at times lincomplzste

S

We confronted a different set of problsms in our in-
terviews on the 369 cases. Difficulties azrose Irom Shres
sources: 1inability of the participants ©o recall avents,
bias, and reluctance to answer cur guestions.

Cur interviaews were gulded 1n terms of toples framed
arcund such areas as "What were the facts in this case?,”

"How strong did you consider the evidence?," "What factors

influenced the sentence?."” This type of intervisw reguires

i

that interviewees have fresh recollaction of the Tacts
good powers of cbservation, self-awareness, znd a2 fzir
amount of analytic ablility.

Freshness of reccllection was oiten 2 proplem. We 4l1d

not begin interviewing untll tThe case was disposed of. (We

nad decided not to 1lnterview sconer because such interviawing
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pants'! memory was insufficient
sheir Pile notes. IS these were unavaillable, we asksad how
hey would crdinarily nandla oi

clder cases, where there had been 1llttle continuisy 0l T2
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oresentaticn, it was difficult %o find anyzody Whe Lhew
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about the case. The practice of assigning pro

to court parts rather than to cases contrlibuted to the

difficulties of tracing the detaillesd histeory of a case,
4 second interviewlng preblem was bias. It is in

the nature c¢f the adversary system that =zch p

o
}_l.
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n
sees the dlsposition process from a different perspective,
Morecver, interviewees were tampbted to justlly their de-
cisions. Police officers esmphasized the strengt

evldence; prosscutors were Inclined to blame reductions

or dismissals on shortcomings o
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beyond thelr control; defense counsel, depending on

whether his client receiv
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d 2 good deal frem the prosscu-

tion or accepted a2 bad one, might
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of the evidence, or the necesslty of pleasding bhecause of

sipilities, rather than to court congestion,
In some instances, intsrvliswees were reluctant to an-

swer altogsther, partly out ol z bursaugratic reticence
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the use of such interviewing. Reason analysis, as the
approach is called, asks the declsion-maker why he actad
the way he did, for his views of the facts, hils values,
the outside Influences that played a part, and the even-

tual way these factors combined.  This kind of inquiry

chological factors which the interviewee has dilfflculty
in articulating because he is often unaware of them.

In spite of shortcomings and limitatlons, we have
neen able in most cases to reconstruct the essentizl his-

o

tory of their dispositions and thereby give some witallty

to the dry statilstical categoriss,



CHAPTER 3

o

The Amount of Crime

In 1971, the yesar from which the
sample of 2000 felonies was taksn, New
York nad the third highest reported
crime rate among the 10 largsst United
States citles. Approximately 500,000
felonles were resporited to New York City
police 1in that year. Howevar, victimi-
gation surveys in N¥New York City suggest
that the number of {fa2lonies zctually
committed may be twice the number of
those reported.



One difficulty in analyzing crime is that accurate
techniques for measuring its incidence have not yet been
developed. The most commonly used measure is the number
of crimes reported to the polices. Recently, 2 new tach-
nique has been developed called the victim survey.

During 1971, the approximately 8,000,000 inhabitants
of New York City reported 510,048 crimes which the police
classified 2s f=lonies.

Not 2ll crimes classed as Telonies are the serious
crimes the label implies. Within the sample were a2 range
of behaviors which were not seriously criminal hut which
ended 1n felony arresis. 7or example, the ferging of the
expiratién date on & driver's license, or a2 fight between
husband znd wifs was zppropriately reported and chargsd

as a felony.
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Table Fwl

Prequency of Felonliss Reperted in New York Cisy (1971)

Rate per
106,000
Number Tercent Donula ion
Homilcide# 1,466] ° .3 18
Rape 2,4151113,335 .5122,2 3011534
Robbery 88 a9k 17.4 1,127
Assault## 450 4.0 259
Burglary 181,331 35.5 2,297
Auto Larceny 85,735 16.8 1,086
QOther Larceny*##% 79,369 15.6 1,005
Narcotics 25,703 5.0 326
Othery 24,575 b.8 311
TOTAL 510,048 100.0 6,459

Source: New York Cilty Police Department, 1971.

* non-negllizent
#% goomavated
#%% over 3230
4 possession stolen proeperty, ¢
gerous weapon, Iforgery, sambling,
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4s in most clties, burglary was the.mosp frequently
reported crime; 1t accounted for over one-third of the
cases. Auto theft and other larcenies accounted togeth-
er for another third of the reported felonles, and rob-
bery accounted for about one-sixth. The two most feared
erimes~-homicide and rape--together constituted less than
one percent of the reported major crimes.

Perspective on these 1571 New York crime flgur is
gained by looking at them in the context of other large
cities in the Unlted States.

Table 3-2 gives the crime rates per 100,000 popula~
tion for the ten largest cities in the United States.

These figures come from the F.B.I.'s Uniform Crime Re-

port which collects individuzal city rsports



Table

fates of MaJor Crimes® per 108,000

{(Rani)*"
N.¥Y.C. Chlcapo Los Angeles Thiladelphia

Homielde 18 (9 21 15 a2
Rape 10 (9} b6 73 28
Robbery 1127 (N 713 502 ith
Assault hag (%) 335 521 255
Burplary 2297 ") 11h0 2637 1073
ko Larceny 1224 h 1046 o 207 916
Other Larceny 1500 (2) 3 W63 h7h 379
fotal Violent
Crlmep?iR 1604 ) 1110 1111 179
Total Mon-Vlalent)
(Feoporty} Crimes 5101 (3) 26hg 5390 2368

TOTAL 6705 (3) 3767 6509 3107

Source: TPB1 Uniform Crime Report, 1971, Table 67.

Mobe: Dincrepancies bebween Table 3-1 and 3-2 are due to data
collention from two differenk sourcen.

* thin, table does not include narcoties nand Yother" erimen
beecause the FRF's Ynilform Crlme Report from which data
- wore drawn, doen not provide thone statistlcs.
" Number In parentheses refern to rank of New York City among
the 10 elties.
E? pomicide, rape, robbery and assnult.

-2

Population in Lhe Ten Largest Clbles

Petroit Houston Balblmore Ballas VWash, D.0. Clevelnnd
1A 2h 16 2h 36 16
he U] 59 69 fiy i

1373 hie 1047 331 Rt 797
357 233 TaH 625 505 767
o9 2127 2003 2170 2HA7 1569
1506 1036 97 fiig 1154 a6ahR
1670 fg2 1119 14nn 1007 T9%
103h 716 1866 1057 2125 1157
6593 nss mnry thiy hohi g00f
ghot i1 5995 5491 6771 G165
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New York's homicide and rape rates were relativaly
low in 1871. In both categories, New York was 9th
among the ten cities; on assaults it ranked 5th. In
all other crimes it ranked 3rd or bgn, For all violent
crimes it ranked bth, and for all property crimes 3rd.

It has been suspectad for a long time that victims

do nat report all committed crimes to the police and that

o
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v

igures therefore do not reflect the real incil-

-y

dance of c¢crime.

In the =arly 12870's, the Law Enforcement Assistance
Administration, in cooperation with the U, 3. Bureau of
the Census, undertook a major research progrzm which

ttempted to establish the real crime figures by inter-
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the incidence of crimes commitited azgainst them during

the twelve-month period preceding the interview. One

of these victim surveys was conducted in New York CLTy
] o
frem January through April, 1073.“) Table 3-3 gilves the

1) "Crime in Zight American Cities" arnd "Crime iIn the Na-
tion's Five Largest Cities" (Washington, 2.C.: Nation
2l Criminal Justice zand Information Services, Law Zn-
forcement Assiszance Administration, 1574).
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number of crimes found in that survey and the proportion
of these crimes the wvictims say they had rsportsd to the

police,
Tabl

[§4]

3-3

New York Clty Crime Committed and
Reported to the Police According to Victim Survey

% Share
Crimes Reportad to
Committed the Police
Rape 4,800 a1
Robbery# 191,400 5Q
Assault 54,200 b1
Auto Larceny 70,1G0 73
Other Larceny®*# 337,800 31
Burglarpy®#s 400,800 a4
1,059,100 52

Source: Law Enforcement Assistance Administration, U.S.
Bureau of the Census.

Note: The Vietim Survey dicd not includs 211 fslonies:
for obvicus resasons, 1t sxcliuded heomicide and
victimiess crimes such &3 narcotics c¢rimes and

gambling.

_* Personal and commercizl combined.
e Personal and tousehold cembined.
%% Fousehold and cemmercial combined.
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Larceny was reported to the police in only 31 per-

"y

cent of the incidents. On the other hand, the propor-

tion of auto larcenies reported to the police was 73
percent; & puzzlingly low percentage, sincs rsporting
such incidents 1s a prerequisite to insurance recovery.
he proportion of assaults reported was conly 41 percent,
probably because this crime is often committed by family
members and friends and the victim is rsluctant to pro-
secute.

In a special study on reperting of crimes
were questioned as to why they did not report scme of
the crimes committed against them. The vichtims oi
a varlety of reasons: 34 percent fa2lt it was useless be-

cause nothing could be done or vecause there was not

considered i1t a private alffalir; and 2 pearcent wers aliraid

2) "C“’mes and Victims: A Repert on the Dayion-3an Jose
ilot Survey of Victimization" (Washingten, D.C.: Law
“-*Oﬁcanen. Assisvance idministration, Department of
Ll.‘:u..c-.., Q i)



'3) New York City's proportion of unrseport
inconsistent with cther major U.8. cit
tim surveys were conducted. :

4 erimes is not
es in which vig-

Proportion of Committed Crimes Reported by the
Vicetims o the Police In 3elected U. 3. Cities

ny by
Individuals Businesses

Baltimore b3 83
Cleveland 36 77
Dallas 31 76
Chicago 37 75
Los Angeless 33 73
Detrolt 39 77
Philadeliphia 36 78

New York 38% 80#

Source: See page 26, footnote 1.

Note: There exist azs yet no comparable figures for citiles
outside the United States, but bthere 1s agrsement
among experts that non-reporting cf crimes iIs not
peculiar to the United Stactes.

=
porting rates is 52
for New York City (
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Vietim surveys would complement police statistics
if the number of crimes reported to the police according
to the victim survey were identical with the Police De-
partment's account of the number of crimes reported %o
them,

Unfortunately, as Table 3-4 shows, this is not

the case.

A

Table 3.

Proporticn of Various Crimes Fepcriad to the Poclice

Police Department 231

fccoprding to
Tietim Survey

cor

o]

as a preorortion of cr
A

committed zccording
tim Survey

Fercent (Rank) Parcent (Hank)
Rape ‘ 61 (3) LA (4)
Hobbery 60 (L) U6 (2)
Assault 41 (5) 38 (5}

Burzlary 67 (2) us (3)
Auto
Larceny 73 (L) 122 (1)
Cther
-~ -~
Larceny 21 (8) 24 (8)
TOTAL 52 42
Note: These rates are tased on She number of crimes re-
ported to the MNew York Folice Tepartment Zuring
the 12-menth period betwsen Maren 1, 1272 zand
February 28, 1973, 3ince the Tictim Survey was ccn-
ductad from January through April 1573, the abeve
12 menth sericd i1s She test zprreximation To the
corting pericd: the 12 menths preceding the Intere
view,



In all crime categories sxcept auto larceny the

Victim Survey ylelds a higher number of crimes that

{1}
cr

victims szy they reportaed fte the polic han the pclice

say were actually reported. On the average, for all

2

crimes, the victim survey filgure is [52«42%] 24 percent
igure.

)

larger than the Police Deparitment
In spite of all these discreﬁanices within the varie
ous crime categories, the rank-order of.”reportad crimes"
i1s almost the same iIn both sources.
Several tentative explanations for these discrepancies

nave been offered. One po

n

g8iblity 15 that victims zare

Ui

reporting non-criminal incidents as crimes and do this
more often in some crime categories than in others.
Ancther reason may be multiple reporting of the same

crimes; Cor example, both the marnager of a business and

ingenicus precautions of the survsy maksrs it 1s also pos-
sible that victims reported 2 crims as falling within =z
l2-month pericd when, in fact, 1t was ccmmlited sarlisr,

=

The discrepancy in zauto lzrcenies probably arisss Ireom

the Tact that the victim survey was limitsd to New York
residants, wher=sas ceommuters and other non-residsnts would
also report the theft of their car o the MNew York Ciiy
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pdlice.u)

Given the unscolved problems surrounding victim sur-
veys, one cannot as yet accept 235 precise their count ol
committed crimes. The surveys 4o, howaver,'suggest a
basis for developing methods to estimate that number.

For purpvoses of an approximate sstimate of the zamount

<t

of crime two figures are assumed to be correc
the number of crimes reportaed by (and to) the police,
158,300wwthese comprise 21l the crime types countad In the

victim survey. Seccnd, %he victims' reccllectlon of the

4) Discrepancies such as these have ralsed a host of gues
tions concerning the scope of the victim surveys. They
are now bpelng examined by a specizl commission ol the
National Scilence Council,

5) We assume Shat In New York these two figures ars
tical; they are not always and not everywnere 1id
Experts have suspectad a2t least one major Americ
dces not report to the F.3.I. 21l the c¢rimes report
to Lts pollees departnment.



proportion of repo

count of

rimes.
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By carrving out the
=0

appr

opriate multi

plications arnd adding the nomicides, for which

ratio of 100 percent 1s assumed, an estimate of

o

committed crimes zs against 159,770 reported to police
- &)
i1s cbtained.
Table 3-5.
Estimation of the Number of Committad Crlmes
Estimate
Reported to Reporting Commit~
the Police Ratlo Crimes
Homicide 1,466 100 = 1,466
fape 2,41% .81 = %’959
Robhery 88,99 .60 = 148,323
Agsault 20,460 41 = 49,902
Burglary 181,331 - 87 = 270,0?3
duts Larceny 85,735 .73 = 117,245
Qther Larceny 79,3693 31 = 256,029
TOTAL 459,770 847,787
Source: New York City Police Department, 1871.
8) IT the 25,703 narcotics crimes and 25,375 "other”
crimes reported tc She police zre restcred Lo this
iaf? numbe?, ;ne_fTotal Falanies" repeorited ny
Folice Mcufd ce 312,08 (Tabis 3-1). <re woul
u??f nave Lo increass cthe estimated number ¢ conm-
m=tied c¢rimes Ty tThat zmcunt. This correeticn
net made tecause in Thsse Two categorias fher
no 7iahls a2stimate of the unrenortad crizs in

dents.
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If the 25,703 narcotics crimes, the 1,466 homicides
and the 24,575 "other" feloniesY) (see Table 3-1) are
added to that estimate of 847,767, an overall sstimate
is derived of 900,000 felonies committed in New York

City 1in 1971.

7) Other feloniss r
FTor the purpcses
drug sale, drug possession, criminal possession of a danw
gerous weapon, Jorgsry, zambling and Iraud.

ar to the so-called victimless crimes.

The fact that 2 crime is victimless does not mean that 1T
is karmless to others, only that there 1s no specilic in-
dividual who is 2 victim at the time of arrest. For 2x-
ample, weapons possession 1s Sechnically victimless but
that is partially bacause 1t canncot be predicted whom

the vietim mizht te (or il there might be 2 vrictim) when

the arrest is made.



CHAPTER 4

Reported Crime and Arrests

Tor the 500,000 felonles re
the police there were roughly 1
arrests. Arrest rates varizd by
¢rime. The average arrsst ratgte ©
onies zgainst property and person
12 percent.
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It has been estimated that just slightly more than halfl

m

of the committed felonles ar

{p

reported to the police. OF
the 510,048 felonies that were reported to the police in
1971, 102,138 resulted in an arrest. This is an arrest
rate of'zo percent, or one arrest for every five reported
felonies.

Table L-1 indicates that the overall felony arrest rate

of 20 percent varied from crime to crime.

Table L4-1
Reported Crimes, Arrests, and Arrest Rates
(1) (2) (2/1)
Reported Arrests Arrest Rates®
Violent
Homicide 1,466 1,14k 78
Rape 2,415 9g2 b1 -
Robbery 88,904 17,417 20
Assault 20,460 9,668 L7
1i3,33% 29,221 25
Non Viclent Proverty
Burglary 181,331 15,847 9
Auto Larceny 85,735 8,040 9
QOther Larceny 79,369 L, s8¢ &
3Lp,035 28,475 3
Viectimliass
Narcotics 25,703 20,762 81
Other## 24,575 23,679 26
50,278  G4,241 35
TOTAL 510,088 102,123 20

* Arrests per 100 Reportad Crimes
#% Torgery, Gamtling, Weapon, atc.
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The arrest rate for homicide was 78 percent. The po-
lice allocate comparatlively more resources to the investi-
gation of this crime; the victim's family and friends are
intent on pursuing the a2ction; and homicide is often eas-
ier Lo solve than other crimes because criminal and vie-
£im are likely to be related.

8imilar factors accounted for the relatively high ar-
rest rates for assaul: and rape. On the other hand the
arrest Tate for robbery was lower (20 percent), probably
because the erime was most often committed by strangers.

The arrest rates for property crimes, tc whlich there
is usually no eyewitness, were all below 10 percent.

Narcotics and the crimes labelsd "other" have the high-
es: zrrest rates. But Lhese rates ars misleading, since
these were mostly victimless crimes, where there was n

complainant to report to the pollice. This means that the

H

eported crime rate for those crimes was nearly identical
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property crimes, and for narcotics and other crimes. Tabdle

4w2 is a summary of the data in Table 4-1:

Table 4-2

Arrest Rates for Major Crime Categoriss

Arrests per 100
Renorted Felonles

Violent Crimes - 26

Non-Viclent (Property) Crimes 8

t

Combined Arrest Rate [or Zoth Groups

I«-.l
A%

(8]
[ad)

Narcotics and "Other" (Viectimless) Crimes

2411 Telonies 20

Source: New York Cliy Police Department, 1971

The averags arrest rate for crimes against the person

was 2% percent, for c¢rimes again
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compined arrest rate for these crime categories was 12 per-
cent. These generzlly low rabtes are in contrast To the
high arrest rates for narcotics and "other” crimes. The
explanation is simpls: in the crimes that nave individual

victims, the crime is first reported te the pollce and Shan

i T, - - - — e 5 - 3 - dup. %, L T
rest thai causes the crime %o be "reported o tihis police.”



Because of diffsrent arr
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st rates, the distribution

of reported crimes and of arrests were not the same:

Table 4-3

Distribution of Reportad Crime and of Arrests

Reported Crime Arrested
2 - %
Homicide 5 1
Hape ®. 1
Robbery 17 15
Assault 4 1

0
Burglary 36 13
Larceny 33 12
Narcotics | 5 22
Qther 5 - 25

100 100

Sourza: New York City Police Separtn
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* Less than 0.53%.

Burglary arrests comprised z smzaller
A A-.‘

ol
T T i IS - Py - Y
(L3%) than reported burglary csomprised 37 reported crizes

3

o+ dm . e .~ =2 - " - - o -
aprosite was Srus Tor victimlsesss erimes {narcotics and
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48 percent of falony arrests.

used as 2 messure of poll
as our analyses show, that this zrrest rate can be spurisus-
ly increased by increasing the number of arrests for wvictim-

less crimes.

S8ince the zverage arrast rata for all crimes is somet
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2)

For thelr own purpcses the police have refilned this
measure by sestaplishing the Clearance Rate, This is
the relationship vetween reported crime and arrests
and ather events which the police censider having
Teleared” the crime:
", ... police clear 2 crime when they have iden-
tdfled the oflender, nave suiflciesnt svidsnce
0 charge him znd actually take hlm into cus-
tody. Crime soluticns are alsco recorded in 2x-
ceptlonal instances when scne elzment ceyond
police control arecludes fThe placing of formal
charges against the c¢ffsnder, such as the vic-
tim's refusal to prosacute alter the coiffender
1s identifisd or local prosecuticn 1s decline
because the subject is bveing prosecutsd z2lse-
where {or the ¢rime commitited in znother Jjuris-
diction. The zrrest of cne perscn can clsar
savaral crimes ¢r several 2ersons mMay te ara
rasted in the process of clearing one crizme.”
Thwe zprest is The mein Instrumendt of clszarance an
Thus azrrest znd clzarznecs rates wers rslzted: {z2enz!

1t 15 worth noting,
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The Penal Law of New York State designates thrse cat-
sgories of offenses: felonles, misdemeanors, and viola-
tions. Felony arrests should be seen in thils larger con-

text of police and court activigy:

2) cont'd
Arrest Rates and Clezrance Rates
. Arrast  Clearance
Rate . Rate Differences

2s percent of nReported Crimes)

Against Persons

Homicide 78 57 +21
Rape b1 31 +10
Robhery 20 25 -5
Assault 47 40 + 7

Against Property
Burglary
Auto Larceny
Other Larceny

OhAD D
Ll L) O
1
~1 g3

Others

Narcotilcs 81 50 +31

Others 96 0 +26
Source: New York City Police Department, 1871
Note: For crimes agalnst the person--homicide, assauls,
rape--the arrest rates are atove the clearance rates, sug-
gesting both that mistaken arrests are mads and that one
suspect rarely clears more than one crime. For property
crimes, the arrest rate 1s below that of the clearance rate
indicating that on the averzge cne aprrest cla2ars mere than
one crime. Tor narcotics and "other!" crimes, the diflsrenc
vetween arrest and clearznce rats 1s greater than that Jor
other crimes; this may be due in part to gceasicnal
group arrests, in which only scme members z2re refalined Por

crimingl preosscuticn.

7]

“
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Table L-4

Police Arrests and Summonses by Tyune
of Charge (New York City 1971}

Arrests Summeonses TOTAL
# g # % # i
Felonles 102,138 by - - 102,138 19

Misdemeanors 94,51 40 135,120 45  229,63¢ 43

Violations & E
Infractions 36,866 16 157,213 55 204,079 38

TOTAL 233,523 100 302,333 100 539,856 100

Source: New York City Police Departmsnt, 1971
y I ’

tay

eleny arrests constituted LU percent of the 233,523

arrests made by the police in 1671. The remainder were

)

arrests for milsdemeazncors (403%3) and for violations and ine

<

Practions (16%2). In addition, the courts cbtained cases
through police summonses issued to persons charged with 2
miscdemeanor, viclation,or infractions. These cases ars
processad in specizl parts of the court and are not part

of the mainstream of oriminal cases.

-

The New York FPenal Law designates {ive subgroups o

onies: 4 throcugh I, and two subgroups of misdsmeznors,

4 zand B, reflecting dilferent gradss of sevariiy.
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The Penal Law also designates the crime class for ev-
ery crime it defines. Alter defining, for instance, the
erime of murder in Section 125.25, the section cencludes
with "™urder 1s 2 Class A felony;" or "Manslaughter in the
Plrst degree (Section 125.20) is a Class B felony."

The primary function of these class designations is
to define the range within which ;entence may be impesed
upon convictionis)Conviction of a class A fslony brings &
sentence from 15 years to 1life. The maximum sentencss for

the other four felony classes zgre 2

wn

, 15, 7, and 4 years;
for A misdemeancrs the maximum 1s one year, for B misda-
meanors 90 days. Unless the defendant 1s convicted of an

A felony, the judge usually has several ncon-prison alter-

3
Yy

natives: probatlo ine, conditional &

‘—-I-
1743
Q
o3
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3

egory by itsell is temporary confinement in the State cper-

h
ated rehabilitation program for drug addicts (ﬁACC)?
The following two tables show the relationship between

the type of crime and the charges rasulting from it in
<

3 ) -b OI as Eai..:: Gl LA sSenvanc. .1% MlL2s
-ELC‘L . -2 ..c . 3““' b

ee Chapter 7,

i

4) In 1973 NACC (The Narcotics Addiction Contrel Ccom-
mission) was changad to DACC (Drug Abuse Control Come-
mission). '
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Table w5
Type of Crime by Severity cf ﬁrra t Chargs
(Percent in each Crime Class)
Percent Sharse
A B c D E Totel of All Arrests
Homicide 77 12 0 0 i11¥ 100 ( 1.1)
Rape o 75 0 25 0 100 (1.1L)
Robbery 1 60 23 16 0 100 (18,4)
Assaulg 4 1l 28 66 1 100 (10.3)
Burglary 0 5 15 79 -1 106 (13.3)
Grand Larceny O C - 1l¥% 25 7L 100 {12.3)
Stolen Prop.*t Q o} o 28 72 100 { 5.7}
Pass. Weapon++Q LEEE 7 98 ¢ 160 ( 6.3)
Drug Salet++ 0 11 79 9 1 1060 ( 7.7)
Drug Possni+++2 3 20 67 3 100 {14,585}
Gambiing 0 3 0 4 93 100 ( 2.2)
Forgery Q ) 1c 55 35 100 ( 7.3)
Other 1 5§ 3 81 & 100 (3.8)
Percent of
Total 2 12 19 47 20 100 (100.0%)
e
33
(A+B+C) D+E)
2G00 sample
Welghted N = 31,2686
Approximate ¥ = 1,625
Source New York City Police Department, 1871L
* eriminally negligsnt homilci
*#* axtortion
#%% posgession of explosives
+ criminal pessession of stolen property
++ eriminal possession of a dangerous wezpeor (Class 3 Taleony
criminal possesslon of a weapon (Class 3 2nd C faloniszs)
+++ criminal sals cof a contrcllsd substance
*+++ criminzl pessession of 2 controllsd substarcs
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This first table (4-5) shows into which charge classes
the crimes fall. Homicide arrests were primarily Class A
charges; assault, the least severs of crimes against the
person, was charged mainly as a D felony. Most burglar-
ies also fell into the D class. Larceny was primarily
charged with the lowest felony, Class E.

Narcotics charges ranged from A through E, possession
was mostly charged as D; sale as'C.

The last column of Table U-5 repeats the distributicn

of arrests by type of crime. The bettom line shows the

M

-y

@

H
i

overall distribution of arresst charges among the Tiv
ony classes. Only 2 percent of felony arrests were C
A grimes, 12 percent were Class B, 19 percent Class C.
Thus the three top classes accounted for about one th

of felony arrests. Class D alone, with 27 percent, ac-

1]

-

ahle 4-6 analyzes the same data from a dif

<k
[N
| il

t

£ #@lls oy running the percent figures in a

ve

L0)]

pec

[N

[o?

o)

ifferent direction, what crimes compese the five Telony

[§!]

classes:
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Table 4-6

Class of Arrest Charge by Type of Crime

A B c D
Homlcide 47 1 0 G
Rape Q 7 0 ]
Robbery 8 67 17 5
Assault 22 1 16 15
Burglary 0 ) 11 21
Grand Larceny Q 0 1 8
Stolen Prop. 0 0 0 3
Poss. Weapon 0 1 1 14
Drug Sale a 7 32 2
Drug Possn. 18 4 16 20
Gambling 0 1 0 ®
rorgsery 0 0 i 9
Other 5 5 —2 .

TOTAL (%) 100 100 100 16C

2000 sample
Weighted N = 81,248
Approximate N = 1,625

Source: MNew York City Pollice Deparitment, 197%.

* Tess than 9.5%.

D]
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Homicides made up almost one-half of the A felonies,
with drug possession and assault the bulk of the remain-
der. B felonies consisted primarily of robbery arrests.
No other crime accounted for more than 7 percent. Drug
possession and drug sale were responsible.for one-hall
of C felonies; robberies for one-sixth, lollowed by as-
sault and burglary.

About cne-fifth of D felonies were burglariss, anoth-
er fifth drug vossession. Assault and criminal possession
a dangerous weapon made up a third, and a scattering
other crimes made up the remaining D felonies. About
nalf of all E felonies were grand larcenies; another ane-

fifth were accounted for by possession of stolen property.



CEAPTER 5

Who was Arrestead?

Eighty-nine percent of those arrasted
on feloniess in 1971 were men. Thirty-one
percent of those arrested for felonies and
close to 50 percent of those arrested for
burglary and robbery were under 20 year
eld. Halfl were blzck, one quarter were
Hispanic and one quarter were white., Thir-
ty-nine percent had never besn arrestsd
before; 20 percent had served time in pris-
on, Half the defendaznts chargsd with vic-
tim cerimes had 2 prior relatlion with the
vietim,
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The data collected in the 2000 sample ylelded
the Pfollowing plcturs of the population of deflan-

dants arrested on fslony charges in New York City:
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Table 5-1
" Who is Arrested for Felonies?
- Sex: Arrested
]

Men 89 2000 Sample
Wbmen 11 Weighted N = 85,6?5

' 100 " Approximeate N = 1713
Agea:

Under 16 years
16-19
20-29
30-39
40+ and older

| Sl o el S
Oh OO O a8

2000 Sample
Welghted N =
Aporozimate

o
(=
O

Ethnicity:

White#
Black
Hispanic (Latin surnamed)

2000 Sample
Welghted N =
Approximate N

(VRS b
(WS WU =gt}

[l
O
o

Criminal Record:

No record
Arrvest(s) aonly##

Convicticns (no prison record) 1l 20C0 Sample
Prison record 20 Welghted N = 56,257
100 Approximate N = 1125
Relationship to Victim:
A

Close (family, lovers)
Priends/Acquaintanceg###
Strangers

400 Sample
Weighted N = 41,0
Avoroximate N = 2

100
* Correctly "white and others than tlzcks or Hispanics.”

This "other" group constitutes Lsss than one percent of
arresved defendants.

#% ID dispositions were unknown Sor z defendans, the prior
racord then was classed 25 zrrest only.

A Thi§ group includes frisnds, neighbors, landloerd-fenant,
gmployer-amployse, and customer-sellsr ralatisnsg,
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The vast majority of all persons arrested for fslonies
were male. Nearly one-third were under 19 years cld; 12
percent were under the age of 16 and did not come under
the authority of the c¢riminal courts; and 19 percent were
between 16 and 19 years. About one-half of all arrested
perscons fell in the age bracket between 20 and 29 years

age; less than one-tenth were over U0,

y

0

The distribution by sthnicity was approximately one-
quarfter Hispanlc, one-quarter white, and one-hall black.

Thirty-nine percent of the defendants had never been
arrested before; 27 percent had been arrssted but not con-
victed; 14 percent had been convicted without having servad
time Iin prison; zand 20 percent had served time in prison.
This means that approximately 80 percent of the people
arrested for a feleny had some "eriminel record. L)

The demographic statftistics for each of the major crime
categories 1s presented below in Table 5«2 analyzed by

sSeX:

1) The term is put under guotaition marks becsuse of a sario
semantlc problem. In the United States, 2 perscn with 2
arrest on his record is usually considered to nave 2 cri
nal record, sven i i

core the case was subsequently dismissed or
the defandant acquitied zf%er irial,
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Table 5-2

Sex of Persons Arrested {or Specifiic Crimes

Share of Total

Male Female Defindants
Homicide 9% ? ' (1)
Rape 100 - (1)
Robbery 93 7 (15)
Assault 85 15 (10)
Burglary 95 5 (133
Grand Larceny g1 9 (12)
Stolen Prop. 92 8 (6)
Poss, Weapen g4 6 {(7)
Drug Sale 86 1L (8)
Drug Possn. 81 19 (1)
Gambling 81 19 (2)
Forgery 93 7 (7)
Other 91 9 4
All Arrests 89 11 (1o0)

2000 Sample J
Weighted N = 85,6
Approximate N = 1

1

5
13

Note: The N's throughout the report willi vary because nct a
plages of information required by the table hezding
are always availanle. For I1nstance, cases for which
either sex or type ¢ crime could not be astablished
are not included in this table.

-
H
i

')
vy
j-
£
1))
w
-

S T
=

;-1



- 53 -

charges, and rape, although in one case in the 400 sample

2 woman was convicted of rape.g)

Table 5-3 gilives the distribution by ethnic origin:
Table 5-3

Ethnic Qrigin of Persons Arrested for Speciflic Crimes
(percent)

Share of T

Whites Blacks Hispanics Defegdan
Homicide g 5?  38 (i)
Rape P B 14 (1)
Robbery 13 71 16 (15)
Assault 19 55 26 (10}
Burglary 22 53 25 (13)
Grand Larceny 25 50 25 (12)
Stolen Prop. 38 - 38 ‘ 2b (8)
Poss. Weapon ‘ 18 85 17 (7)
Drug Sale 21 87 32 (8)
Drug Possn 28 47 25 (LU}
Gambling 15 59 16 (2
Forgery 30 43 27 (7)
Other 27 57 i5 %)
TOTAL 24 53 23 {(1c0)

2000 Sample
Welghted ¥ = 32,5
7

Lg
Apcroximate N = 185

-
!
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White defendants zccounted Tor 2¢ percent of all

arrests, but U2 percent of rape arrests and 38 percent

ol

of arrests for possession of stolen goods. DBlacks con-
stituted about half of a2ll arrests; their share of homi-
cide, robbery, gambling, and dangerous wWeapons arrests
was closer o two-thirds.

rrest Lo criminal record follows:
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Criminal Histary of Persons Arrested for Speclifi¥c Crimes
t)

{percen Spare

fon- Total .o

rictad Convie-~ Sasal
Yo Arrested (20 Prison ted OF Defan-

TRecord ~ Quly Prison) Record <Srison dan+s

z 5 A g 3 3

Homicide g 31 7 53 (62) (1
Rape 23 27 18 32 (50) (1)
Robbery 23 29 13 35 (8) (15}
Assaulst 58 26 11 7 (18) (10)
Burglary 30 a7 1.8 25 (L3) (13)
Grand Larcsny 35 27 17 21 (38) (123
Staolen Prop. 38 27 26 9 (35) (8)
Poss. Weapen 80 22 3 13 (18} (7
Drug Sals 31 37 10 22 (21) (8)
Drug Possn. Ll 20 17 19 (38) (1)
Gambling 35 32 13 15 (33) (2)
Forgery 53 23 12 10 (22) (7)
Other 50 28 19 11 (21) (1)
TOTAL 39 27 1l z0 (34) (130)
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Thirty-four percent of defendants had a priscn or

conviction record. But in certain crime groups their
share was ccnsiderably higher: homicide &0 percent;

rape 50 percent; robbery 48 percent; and burglary 43

percent. In other crimes such as assault, drug sale,
forgery, and dangerous weapon, theilr share was lower,
and correspondingly, the share of defendants without

record was greater.

The following table presents the ages of the deflasn-

dants sampled:



- Table 5.5

Age of Persons Arrested for Speciiic Crimes

under 16- 20- 30~ L0 2 Share of Total

Tyne of Crime 16 JTS. 19 29 39  gwer Defsndants

% % 7 % % %
Homicide 14 18 35 23 14 (1)
Rape 20 16 83 & 5 (1)
Robbery 24 27 39 7 3 (179
Assault 8 10 39 27 16 (10)
Burglary 22 26 L1 8 2 (13)
Grand Larceny 15 25 &3 13 i (13)
Stolen Prop. 9 18 L3 22 3 (3)
Poss. Weapon 1 8§ 350 22 19 (6)
Drug Sale 2 18 54 20 8 (7
Drug Possn. # 17 62 16 5 (13
Gamblin G 1 20 34 bg (2)
Forgery # 11 L3 27 14 (8)
Other 21 8 k2 13 10 G
TOTAL 12 19 Lé 18 7 (100)
2000 Sampla

Neighted N = 82,500
Approximate N = 1650

# Less than 0.53%.



Defendants 19 years old or younger were vhe suspects
for half of a1l burglaries and rcbberles and Tor Lo per-
cent of grand larcenies.

They constituted, on the other hand, only a small
share of gambling (1 percent), possession of a dangerous
weapon (9 percent), forgery (11 percent), assault
{18 percent),and possession of drugs (18 percent).

Older defendants, those 30 yeafs and older, constl-
tuted 23 percent of all arrests, out 43 percent of as-
saults; 37 percent of homicides (the two c¢crimes were
often similar in intent, different only in result); 79
nercent of gambling; 41 percent of forgery; but only
approximately 10 percent of burglary, robbery and rape.

The following table compares the demographic plcture
of 211 those arrested in 1971 in New York City according

to police stavlstics:



Table 5-6

Felony Arrest Rate per 100,000 Population

oy 3ex and Age
Male Female
Arrests Arrests
Popu- LAr. per Popu=~ Ar- per
Age (yrs.)  lation rests 100,000 lation rests 100,000
Under 18 ga4,000 7,513 912+ . 926,000 1,198 12G=
18-20 216,000 16,911 7,829 244,000 1,879 770G
2129 565,000 40,951 7,248 §37,000 4,548 7Lk
30-3¢ 418,000 14,308 3,423 L71,000 1,507 320
L0 & over 1,479,000 6,611  L4T¥* 1,867,000 733 Li*
Source: New York City Police Department, 1971
Note: The number of arrests and arrests per 10CC,000
- are estimates based on the finding that 8g
percent of arrests suspects were malss.
¥ These crime rates are of 1ittle significancs
because the population Cizures on which they
are based at the younger 2nd includs all chll-
dren bhetween the ages aof 0 and 15, and at the
5 2
other end, from 40 through old ags. Meaning-
ful arrest rates {for these "open" ages groups
could be computed only LI speciiic zgss Ior
the arrested persons in these zgroups weare
avzilable.
The arrest rates for males tetwaen She ages of 14 and
2§ are perhaps the meost impeorsant dsmograrniz Sigures In
thls repert. In L1971, for svery 100 men tetwaen 12 z2nd 235,
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3)

there wers over seven felony arrests,.
As clear as these datz may seem, they have one majer

shortecoming: 1t cannot be assumed that the perscons ar-

.
ES
f

rested for felonies are representative of the persons
who commlt Telonies. Approximately 900,000 Celonies
were commltted in New York City In 1871l: some %00,000
were reported to the police; butjonly about 100,000 ar-

rasts were made for felonies.

In this rega

H

d, it could be argued that the sample
covers only those felons who were the lsast successiul
or least competent felons--i.e., those who gof caught.
This immediately suggests a major protlem with 211 that
can be sald in future chapters zbout the nigh proportion

of "nen-stranger" crimes in the sample. It will be

L]

ound, for example, that in the 53 percent of the cases

which involved wvictims (
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had 2 prior relationshlip with the defandant. The prior
relationship of victim and arrested defandant for the vic-

tim crimes (excluding homicide) are presented in Tabls 5-

3) Since a person can e arrestsd more than once during any
one year, it doss not mezn that seven out of 100 young
nen were aprested on Teslony charges.
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Table 5-7

Prior Relationship Between Vietin
and Arrested Defasndant for Major Crimes

Clase
(family, - Friend/
er A i 1 St er
lav :s) Acqua ngance rangk“s
Rape 10 54 36
Robbery 16 ‘ 39 45

Assault

n
A&

53 22

Total Violent

Crimes# 20 47 33
67
Burglary 22 21 57
Larceny 1 13 a0
Total IE- ?;; 47
S imsamimard
400 Sample >3

Weighted N = 36,35
Approxdimate N = 19

* I Homicide is included the proportiens for violent crime
are 65 percent non-stranger and 35 percent sitrangsr rela-
tionships between victim and arrested defendant.

Tt is tempting to read significance into the high per-
centage ol prior relationshins indicatad z2bove, Bub L% nmust
be remembersd that it is relatively 2asy for the poclice o

du I T ¥ 1 - [ - T - - 2 -
arrest 2 "robtber” whom the victim knows znd can ident



And thus non-stranger robhers and burglars, for axampls
will be arrested in numbers thet excesd the percentage
of 21l robhers and burglars they actually répresent. The
same is true for other victim crilmes.

Although the pertinent data for New York City ars

not available, a victimization survey in San Jose, Calli

«

fornlz found the following distribution of reporting rates

)

=

oy

for violent crimes:
Taple 5-8

Promortion of Stranger and Non-8trazngsr
Vicient Crimes Committed and feportead .
Commitied
Vietim & Committed 'enimasmnnnargga
Defendant VTiolent Crimes®# to the Pollce#®
A 7
Strangers 50 75
Von-Strangers Lo 22
1C0 i
*# U.3. Estimate
#% Availanhle ¢nly for 3an Jose, Calilfarnia.
Tf 1t is assumed that in New York Ciiy She percent af
victims reporting strangsr and non-stranger violent crimes
to the police is similar to San Jose, arrest rates for vio-
4) Op. eif. p. 28, "Crimes and Tissims,..Dayson-3an Jcse FLLoT

:
Suzvey.
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lent crimes against strangers and non-strangers can be

i

estimated. Multiplying the distribution of violent
crime among strangers and non-strangsrs by the propeor-
tlon of crime reported to the police for strangers and
non-strangers gilves the proportion of violent crime re-
ported to the police for stranger (843%) and non-stranger
(16%) victims.#*

In 1971 113,339 viclent Teloniess were reported in

3

New York Cit¢y and there were 29,221 arrests for viclent
crimes.?) The number of violent crimes repcrted to the
police (4, Table 5-9) are estimated by applying the San
Jose vercentages tg the v;olent crime figures reported
in 1971 to the New York Cilty Police,

In the 400 sample 33 percent of arrests were for vio-
lent crimes committed by strangers and 67 percent for non-

-

<]
strangers. This proportion is zpplisd to the Police De~

partment Ilgures of arrests (B). The resulting arrest rziss

(B/A) are the ratios of the number o

Yy
w
3]
]
[§1]
[#1]
<t
w
o
L4
<t
)
4]
<t
54.
o]
i

lent crimes repeorted tc the police.

¥ From Tapls 5-3: .50 x .75 = U450 LE30 = Big
} 538 '
L0 x .22 = ,(08E
o33 .088 = 1573
. 538
5) Sees Taple 4-1, p. 35
§) See Table 5-7, page &0,
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Table 5-9
Arrest Rates for Violent Crimes Tor Defendants
and Victims who were Strangars and Non-Strangers
Strangers Non-Strangsrs TOTAL
A, Violent
Crimes Re- 95,201 18,134 113,335
ported to (842) (16%) (100%)
the Police
B. Arrests 9,643 19,578 29,221
(33,a) (67%) (26%)
C. Arrest Rate .
(B/A = C) 10% 1087% 26%

¥ The 108% results from using different sources to esti-
mate the number of non-stranger violent crimes reported

to the police and the number of non-stranger arrests Zor
violent crimes made by the police,

Table 5-9 1llustrates that the averags arrest rate
for violent crimes of 26 percent masksd two diffsrent ar-
rest rates: for crimes committed by spouses, lovers and
friends, arrests scual reported crimes; but for viclent
crimes committad by strangsrs the arrest rate is 10 per-

cent,
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Floure 5-1

Arrests for Violent Crimes Hepcoried
o the Pollice zand for Strancers and Non-Strangers
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109 arrest rate 267
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Similarly, the sample wlll pe tlased in Terms Q

I ocate-
gorias of people, both innccent and gulliy, whom the police

are more likely to arrest than others. It may te argued,

Tor example, that a2 tough locking, young Fuerto Rican Is

more L1lkely to te searched for a2 gun, cr, L7 he is walking
through 2 white neighborncod, more lLikely To be stopred a3

-
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The point here is thet this is a2 sample of people,
both lnnocent and guilty, who get arrested. It 1s not

an accurate samples of criminal offenders.



CHAPTER 6

The Disposition of Fslony Arrests

Qf every 100 felony arrests in the 1871
arrest sample, 1Y percent were diverted into
Family Court, 6 percent jumped ball, 2 per-
cent were lost for cother rezsons, and the re-
maining 78 percent were disposed of in the
criminal court system., Of these, 55 percent
were convicted while the cases of the rsmain-
ing 45 percent were dismissed or zcguitted.
Two percent of cases reached trizal.

Qf the 55 percent who were convicted
three«fourths were convicted of a2 ni m
cne-fourth (14 percent of defendants arr
on a felony charge whose cases were 4disp
in the criminal court system) wers convi
of a felony.

-

The sentences of %
persons were discribut
cent of them "walksd”
on sentence); 29 cercen
tences with 5 percent
year.
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This chapter gives an overview of the arrests dis-
posed of in the criminal court system. This sxcludes
the 14 percent of the cases that were routed into Family

Court because the arrested person was under 1€ years

Q

i

age or because the crime involved a2 juvenile In =2
family setting; the 6 percent of the cases in which
the defandant jumped bail; the 0.8 percent of the cases
for which the file could not be located; and the 1
percent of the cases 1n which the case was abated vy
death or had not been disposed of for other reasons.
Thus, only the 78 percent of fslony arrests disposed

of in the criminal court system ars considered in this

. 1)
chapter.”’

1) By disregarding tne missin
S

g files and the cases not yet
disposed, the Implicift assumpti

position pattern, if znd when 1t came about, would notv
be different from that of the 78 percent of the cases
Tor which the d’aDOSiCiGH is known. This is 1ikely to
be an error, because the not yet disposed ol cases wWere
less likely to end in diasmiss a_ and more likely to end
in trial. But the error cannot be large, since the two
roups amount to less than 2 percent of the total.

on is made that their dis-



Table 6-1 shows the disposition of all adjudicated
felony arrests:

Tahle &

Disnosition of Felony Arrests
%
Dismissal 43.2
Guilty Plea 54,6 .
Trisd S matal Convicted 55.47%
Convicted .8
Total Triad 2.2%
Acquitted 1.4
' 100.0
2000 sample
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43.2 percent of the cases ended in dismissal and
another 1.4 percent in acguittal after trial. The per-
cent of defendants pleading gullty was 54.5, and .8 per-
cent were convicted after trizl. Thus, the total ac-
quittal rate was 44.6 percent and the total conviction
rate was 55.4 percent. Only a small propertion of cases--
2.2 percent--went to trial, Cf these, 64 parcent were
acquitted.z) |

The distribution by crime class at arrest and a2t con-

viction 135 shown in the follew

ing table.
Table 6.2

Arrest Charges 2nd Convietion Chargses

%7 of % of
Arrest Conviction
Arrest Charge Charges ) Charges
Felony A 2 1
3 e 1
c 18 2 253
D Lg 10 Fel,
E 2Q 12
ML SGEmMEaNOT B riternennnstooanensronerennsas, 48
= 3P X T4z
i0lationS .t v inrarasstassserartasesansarsarss &0 Misd.
BB - e i A=)« - S, less
iQQ 1Qq
20QC Sample )
Welghted N = £9,723
Annpoximata M = I,3GL
2) This i3 an unusually zizh zcguitsal rase caussd preoably oy
the small number of %rlzal zzses In She samrp.s. Thsre zre o
data avalillanle gon the acguittal rate by lslony zrrests.
a2 discussion of conviccion znd zcgqulistal 2% sr-izl ses Tha
11
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The first column of Table 6-2 gives the distribution
of arrest charges by class of crime, and the second column
indicates the charges of those convicted of any crime.
Twenty-six percent of convicted defendants were convicted
of a felony while T4 percent were convicted of a misde-

meanor or lesser offense.

O
s
®
o)
i
3
W
us
ct
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However, since only 5% percent of th
felonies were convicted, (.26 x .55) 14 percent of defen-

dants arrested for a felony were ultimately convicted of

i

cne (Table 6-3). Three percent o
of the felony they had been chargsed with af arrest.

Table 6-3

Disposition of Felony Arrests
In the Criminal Court 3System
-4
2
Dismissed or Acquitted... ... ..ot iineeen... 85
Convicted of Misdemeanor. . vouvvvriieinnniannrnnsana. 41
Convicted 0 Felony .ot it tnrttrreinnnsennnsonnenens e
Convicted of the felony originaily
charged with...ovivr i ernsnneane. 3
Convicted of lesser f2lony..v.vveeeivennaee. 11
100%

2000 Sampls
Weighted M = 71,266
Appraximate M = 1,425

defandants wers convictead



From the convicted defendant's perspective, perh
the most important part of the disposition process is
sentence. Table 6-4 gives the sentencing pattern of

those convicted:
Table 6-&

Sentences of All Convicied Defendants

Fine Only 13
Probation 19 » "Walk" 4873
Discharge 16J
NACC 3
Prison Lg
100%
2000 sample
Weighted N = 36,251
Approximate N =785

o

The proportion of those who "walked" and these sen=-

tenced to "time" was 48 vs. 52 percen:t. Since being se
- =

tenced to NACC involves a deprivaeticon of liber

t
position is classed with the prisen sentences.3) The

3) See p. 43 for discusslion of NACC.
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Table 6-5

Length of Prison 3Sentences
of Those Derendants Sentenced to Frison

Months Years i
1-3 ' 38
ke 16 \"Misdemeanor time"
83%
T-12 : 29
1.3 8
b7 7 1“Felony time™
h 17%
8-15 1 t
16+ 1

2000 Sanplse
Weighted N = 16,703
Approximatae N = 344

Eighty-three percent of prison sentences were Jor
one year or less; 54 percent for 6 months or less; only

17 percent--roughly one-sixth--of all priscn sentences

.

y

o
]
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{3
je!)
<t
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<t

exceeded one year. (Agaln, 1t must Te remenm

[

thils table considers the 52% of convicted defendants wno

received prison sentences.)



sented, concerning both disposition and sentence:

Table 6-6

Disposition and Sentences of Felony Arrests

Dismissed or Acquitted.

Convicted (Non-prisomn)

-

Discharge. v srnss
Probation. veverinanas
Fine . oe e e e rnsasvensss

Convicted (Prison).....

Up to 1 year.........
More than 1 year.....

2000 Sample
Welzhted N = 69,898
Approximate N = 1,307

o

iﬂ_
t--llllloonlilv.uv-gs
..............-....26
cireeaeaas 8
I B X
v T
-4
-
-
TOTAL 10¢C

1 cases were dismissed or

acquitted; 26 psrcent were convicted and "walked,"

celving no priscn sentencs

2

5 percent of all da=fendants

to prison fo

a1
i
O
3
1]
cr
o)
Y
3
O
3
i
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Table 6-7 gives the disposition and sentencing

pattern for each of the major crime cavegories:

Table 6-7

Disposition by Type of Crime Charged at Arrest

Convicted & Sentenced

% Dis- . % Prison Share
missed | .o Less More of
or Ac~ |» Wom-  Pris- <than  than To-
guitted |Prison on 1 yr.. 1 yr. tal
Homicide 29 9 62 - 82 (L.5)
Rape (75) () 21y | - 21 (.4)
Robbery 43 19 38 26 12 (15.0)
Assault 58 29 13 10 3 (7.4)
Burglary 36 20 by 42 2 (15.6)
Grand Larceny Lh 23 33 31 2 (12.0)
Stolen Prop. 62 27 18 17 1 (3.8)
Poss. Weapon 4Q Lg 15 15 6.8)
Drug Sale 30 28 42 3L 3 9.9}
Drug Possn. 54 30 16 13 3 12.2)
Gambling 40 60 — - - 2.6)
Forgery 35 51 14 11 3 B.8
Other 38 - 36 23 17 6 &.5)
TOTAL b5 25 29 23 & i00.0
2000 sample
Weighted N = 59,398
Approximate N = 1,397
Note A percentage in parentheses In the zody of the Tabls
tmdtaatas that the aporoximats "real’ N (non-walghied
represents less than 15 cases
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Homicide, rape, robbery, and sale of drugs were most
likely to end in a felony prison sentence. The dismissal
rates for rape, assault, and the "possession” crimes
{stolen goods or drugs) had relatively high dismissal rates.
These were crimes with peculiar evidentiary probléms:
rape required corroboration; assault often ralses ques-
tions of sell defense; and "possession" requires proof
of knowledge or tying the object to the possessor and
also required a constitutionally permissable search.

Charges of possession of a dangerous weapon have dis-

position patterns not too different from the average,

EJ.

axcept that in no case in ocur sampls was there 2

o

rison
sentence of over one year for a weapons charge.

Having reported on the amount of committed and reported
crime, on the number of arrests and dispositions, a come-
posite plecture can be presented. In Table 6-8 the
first column presents the pertinent numbers as they have
been developed in Chaﬁtars 3, 4, and 5. Columns ITI, IIX
and IV ¢larify certain relationships between these numbers
by putting them on a percent basis.

The figures in each column that ares not in parentheses
add‘up to 100 percent; they zre exclusive categories. Ths

numbars in

‘g

arentheses are subtotals to which two or mere

P p ) . P E P EX .
of the other flgures combine. Thus, the figure of those
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"eonvicted" 1s a subtotal of those listed under '"con-
victed-walk" and "convicted-prison."

The bottom three rows going across the tgble are the
numbers indicating the fractions that end in prison. The
very bottom row indilcates those sentenced to 2 prison sen-

tence of more than one year,



crimes.

Table 6-8
Crimes, Arrests and Disposifions
i L, 1I1, iv.
7 of Fel=-
- % of onies Re- 42 of Crimi-
1971 4 Committed ported %o nal Prosecu=-
Figures Felonies Police tions
Felonles
Committed* 847,800 100.0
Reported to '
Police 459,800 S4.2 100.90
(Arrested)*®% (57,700) 6.8 12.5
Removed to
Family Court 7,300 g 1.6
(Criminal
Prosecutilon) (50,400) (5.9} (11.0) 100.0
Jumped Bail 3,100 .3 T 6.2
(4djudicatad) (U7,300) (5.6) (10.3) (93.8)
Dismissed &
Acguitted 21,100 2.5 4L.6 L1.8
Convicted {26,200) (3.1) (5.7 (52.0)
"Walk" 13,400 1.6 2.9 26.9%
Prison (12,800} (1.5) , (2.8) (25.4)
Prison up to
1 year 10,200 1.2 2.2 20.2
Prison over
1 year 2,600 0.3 0.8 5.2
*  (Containing only the so-called Index crimes: nemicide,
aggravated assault, rovbery, surglary, grand larceny; no
included are narcotics and "other" crimes.
** Rounded off to the nearest 1C0.
#8% mao numper of arrests alsc pertains only o the index
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Thus, 54 percent of committed felonies were reportad
£o the police; for every 100 reported crimes there wers

12 arrests, and of these 10 were prosecuted in the
criminal court system.

At the other 2nd of the table there were 3 convictiong
for every 100 commltted feloniés, 5.7 econvictions for
every 100 reported felonies, and .52 convictions for every
100 prosecutions.

Finally, 1.5 prison sentences were imposed for ever
100 committed felonies with C.3 prison senftences for a year
or more.

Tt should be noted that in tracing the descending path
from felonies committed to prison sentences (100 down to
1.5) the biggest drop-offs do not occur in court but rather

in the decision to report a felony (100 down to 54.2) and

the police affort to arr suspect (SU4.2 down to 6.8).

[¢1]
0
of
w

One way to understand the significance of these figures
is to note, for sxample, that 1 the police made 2rrests Tor

50 percent of azll reporte
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dispensing prison sentences stayed the same, 6.9 delfendants

¥
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nies would be sentenced to prison (instead of
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that sending defendants to jaill 1s a definition of court
efficiency), only 5.9 defendants per 100 would go to
prison. To put it simply, these data suggest that absent
other improvements in law enforcement even the most 1m-
proved court system imaginable would have a limited effesct

on the number of falonles that reésult in jall sentences.



CHAPTER 7

Sentencing

Sentencing 1s & complex procedure
in which prosecutor, judgs, defense
counsel, and probatlion department take
part in varying ways. More often than
not, the defendant when pleading guilty
knows approximately what sentence to ax-
pect. Differences in the severity of
the sentence are largely explained by
two factors: the defendant's prior
criminal record and the nature of the
crime,



The sentencing process in the courts is lecosely de-
fined, with the law providing only broad Soundaries wiftn
Judieclal discretion:
Tapla 7-1
Sentencing Frames for the Crime Classes
of the New York rfanal Law
Maximum Prison Minimum Prison Minimum Non~Prison
Sentance - Santence Sentancs
Falonlies
A 1ife® 15 years Mone
3 25 years 1 .year Probation (no dis-
charge or fins only)
C 15 years L year Probaticn and dis-
charge## (no fine
D T years 1 cday Probation, dis~
charge®#, [ine®#3%
E 4 years 1 day Probation, dis-
charge#® | Jine¥#s:d
Misdemsanors
a 1 year Neone All zlternatives
permittad®#sEs
3 3C days None 411 alternaztives
permitctad *#s%
Violations *#% 15 days Nene Cendisional dischargs
fine (no preobvaticn)
Infractions deternined by Nene Conditiconal dischargs
saection of law fine {no probaticn)
Seurce: MNew York City Psnal Law Code, 1387
# Tndeterminats sentences ars not z2llcowed for & falonies:
there is z minimum of 13 years. All other {elonlas par-
mis indeterminate sentencss, in which the courss can se3
minimums 25 well as maximums. I the court falls 0 sat
gﬁm%ni;um, rcls 3card may censiier rsliszss zltar
"1/3 the o is ssrved,
#* Zzcent for iecs crimes.
#E% ZFarking vi sand ths bulx of crelfic violazticns
are techni 0% erimipal and a2rs nzndlsd
ty the Zar slation Bursau, a2n administrscive zgzsncy,
N0t 2 gours.
SEHE . 5, - - : P
#ERR wACC opiional for certifisd zddicts on fslzny ccomvictions,
mandasory Jor misdsmesancr cenvictlions
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Conviction of an A Tfelony brings 2 minimum sentence
of 15 years and can bring 2 maximum sentence of 1life. For
any other convictilon the law has practically no minimum
sentence. The Jjudge may always grant prebaticn, for all
except 4 and B felony convictions. He may even discharge
the defendant unless the crime 1s 2 narcotics crime.t)

While minimum sentences are hardly graded, the
maximum sentences are sharply relaéed £0 the cpime class
Tor which 2 conviction was obtained; 1ifs for an A felony,
25 years for a B felony, 15 years for & ¢ felony, down to
4 years for the lowest felony, E.

The maximum sentence for any conviction telow the fel-
ony level is one year, henee, in the Jargon ol the court,,
any prison sentence longer than cne year is "leleny time.”

Becanse many felony arrests end up as convictiens Tor

misdemeznors or less, the ful
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should be noted. Of particular Interest is the sentencs

¥

that may send 2 cconvicted addict to the state operated re-

habilitatinn program, the NACC (Narco
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These were the nminimum sentence in force
time of this study. On September 1, 1373 ¢
changead,
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Commissicn). Prior to September 1973, addicted defen-

-

dants convicted of a misdemeanor were zutomatlcally sen-
tenced to NACC; for addicted feslons, sentencing to NACC
was in the discretion of the judge. 3y statute, NACC sen-
tences were 36 months for misdemeanors and 60 months for
felonies. However, the interviews suggested that during
the time this study was conducted NACC often relsased in-
mates after they had served lass than a year.

Sentences vary nct cnly with the charactaristics of
the crime and the defendant, but alse from jJudges %o jud

2}

and prosecuteor to prosecutor

Thls chapter sets out to discover some of fthe un-
written guildelines znd principles that underlls the sen~
tencing process iIn New Zaork cours

The task 1s twofold: to déscrive the outward process;
that is the réles playad by judge, preovatlon, prossagular,

and dafanse counsel; and to disccover the substantlve prin-

ciples that gulde the process.

2} €2, for instance, one Judge's ccmment
2 [’ =

who pled guillty at arralgnmen

take. The case would nava g

1ikely to glve 2 lower sentisn
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The law gives little guldance as to where, within
the wide frame, the sentence is £o be fixed. The law is
as silent about sentencing principles as judges are
about their reasons for passing sentence or the basis for
agreement to a sentence negotizted between prosecutor and
defense counsel.

Since only 2 percent of all convictions came after
trial, the great bulk of sentencing decisions were the

aftermath of a negotiated gullty plez.

4y

Table 7-2 sketches the role of the promised sentence
in the negotiated gullity plea. It is based on interviews
conducted with the judge, prosecutor and defense counsel

in the 400 sample.3)

3) This analysis was particularly affected by the 400 sam-
nle data discussed on p. 18, Bias was a parfticular
problem. For sxample, a2 defense lawyer may want to
clalm that he negotiated z prcomise for a2 light sen-
tence; z prosecutor may want to claim that he nego-
tiated 2 preomise for 2 heavy sentasnce; and a judgs
may deny ne promlsed a sentence bhelore a defllsndant
nleaded gullty. This is because such a promise may
be seen as vitiating the voluntariness of the gullt;
plea and is, in fact, a viclation of Section 3.3(z)
of %he &BA's Standards for Criminal Justice, which
says: "a trial judge should not participate in plsa
discussions.”
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Table 7=2

Sentence Promise 2s a Part of the Negotiated Plea

Sentence Promise Percent

Counsel and prosecutor agree on sencence
and judge aceepis . . . . . e e 0 e e e e e e . 15

Sentence agreement 1s worked out with
participation of Judge . . . « .+ . o . . .o 57

An implied sentence promise is made by
allowing a2 plea tQw~

A MiSAEMEANOT « « « « o = + o + o o o 0. LT
B misdemeanor OF 1258 . . « « « + 4 o« o+« 3

No promise and no misdemeancr plea
redUction « .+ + .+« e e+ e e e e e s 6
100%

400 Sam?le
Welghted N = s
Apnroximate N

Hon
L
Ve

N ot
b
L e

In 72 percent of guilty pleas, it was reported that

the defandant nad assurance cofi what his sentence would be

a2s part of the plsa pargain. 1In 15 percent of the cases

the judge acceptad the plea negotiated between The par-

- -

es; and in 57 percent of the cases the judge tock an

ot
1

active hand in ths negotiztions and the agresment.

In the ather 28 percent of the cases, the defendant
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gullty to a2 misdemeanor or a lesser offense, he knew the
upper limit of the sentence was cone year imprisconment.
In principie this was alsc true 1f he was allowed to plea
gulity to a lesser felony than originally chargsd. How-
ever the figures 1lndicate that the sentence virtually
never reaches the upper limit of the f=lony range.

The senbtence promises were reported to have been dis-
tributed as Tollows:

Table 7-3

The Substance of the Sentence Promise

Percent
Treatment Drogram . . . . + + .« v 4 e e 4 . 4
Probation . . . + .+« « v v v o 0 v e e e e 23
FLIOE v v e e e e e e e 10
Upper limit for prison term:
~=2XDressly agreed UPC .« .+ .« 4 v e s s s 27
-~impliad by zbandoning of fslony charge. . 23
Other . . . . . + + « + « v v v v v v v v v .. 13
100%
G0 Sample
Welighted N a 38,145
Approximats N = 207

Scmetimes 2z presentencing repcrt Ircm the court's pro

vatlon department zided in the formulaticn of the sentence:
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Table 7-4

in Criminal i1in Supreme
Court Court TOTAL
Z % 4
No report available 63 10 31
Report avallable
Wilthout recommendation 2 . 2 2
With recommendation 35 88 587
100% 1003 100%

400 Sample
Welghted N = U§,3
=2

g2
Approximate N 63

In the Supreme Court a Presentencing HAeporit was avaell-
able in nine out of ten cases, in the Criminal Court conly
in one third of the cases. In zlmest all cases the re-

noert contained a sentence recommendation. T

.

]

12 Judges re-

*

ported in almest all cases that when these reports rscom-

i
Re

mended probation they followed the recommendation.

However, it is more difficult to ascertain the rezson-

ing at work when theres was & decision to sentenc

D
)
foY
m
Yy
W
o
)

dant tec prison. This is true despite the Ffact that there

are some well known basic sentencing critsriz., First,
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mitigating circumstancss of the case. These can be di-
vided intc three elements: the particular circumscance
of the crime such as the degree of premeditatlion, the
motive, the degree of injury or damage 1nflicted; the
characteristics of the defendant, such as his age, his
eriminal record, his family responsibilities; and, fi-
nally, the defendant's behavior af;er the commission of
the crime, such as his pleading guilty, or his turning
state’s evidence.

These principles, however, are of little practlcal
value because the law says nothing about the welight €o
be given to mitigating or aggravating clrcumstances.
Judges, therefore, differ in their =svaluations and hence
in sentences imposed in comparable cases.

The remainder of this chapter is an attempt to dis-

cover what

K

attern, if any, there 1s to how these criteria

are followed. This attempt will follow twe different

cf

routes in the expectation that they will eventually meet.
The analysis of the 2000 sample will search fcr the oo~
jective characteristics that distingulsh the cases wiih
severe sentences from the cases with low santencesf The
second zpproach wlll be the sublaciive reasons--boith miti-

8

w

ting and aggravaiing--rsportad
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The starting point for the 2000 case

b
overall distrivution of sentences. )

Tapble 7-5

alysis is the

Percent
Fine only 13
Discharge 16
Provation 19
Tatal Non-Prison (48)
NACC 3
Prison 1 year Qr less 4g
Prison more than 1 year g.
Total Priscon {(52)
1009

2000 sample )
Weighted N = 39,251
Approximate M = 785

The defendants in this taple will ncw be troken down
into subgroups in %the ncope of finding patterns that help
explain the sentencing procass. Table 7-8 teglins by re-
cording the sentences for the various speciiic ¢rimes
chargaed at the time ¢f arrest.
£} mp, Table -4, n. TL.
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Sentence by

i

Type of

Tapl

[t}

Grand toler
Homiecide Rape Robbery Assault Burglzsry Larceny Proov.
[74 ] =] Ed £ Erd El
o - “ b A i o
Fine Only 14+ - 1 12 3 6 23
Dischargs - - » 12 24 16 11 7
Probation - 15 19 30 11 20 15
Total Mon-Prison (ii)++ (15) 3 66 30 37 ks
NACC - - i - 3 7 1
1 yr. or lass - - 43 28 &2 53 51
More than 1 yr. 86 85 21 o) 5 3 3
Total Prison (88) (83} 68 3l 70 63 55
TOTAL 106 100 100 igag 100 100 isle
Share of TOTAL (%) 2 # 15 7 15 12 u
2000 Sample
Weighted N = 39,161
Apcproximate N = T3
+ The sursrlsing 1Y percent delandants fined after an arrest char
of homicide represent one convictlon subsequently reduced O 2s
szuls,

++Number in parentheses refsars $o base of less than 15 czsas,

* Tess thar 0.5%.



The table related the sentence of cenvicted defen-
dants who had peen arrested on (but not necassaprlly cone-
vieted of) the charges indicated in vhe column headings.

Homicide and rape arrest, 1f leading ©0 convictions

result almost always in long prison sentences (85 per-

-

gcent). Prison, for the most part lsss than cne yeér was
sme sentence For the majority of convicted defandants ar-
rested for robbery, burglary, and grand larceny.

Tabhle 7-7 shows the relationship betwesn sentence and

severity of arrest charge.

Sentencing Patbtern by Crime Clzss of Arrsst

A ) C D z TOTAL
Z 7 z Z g !
Pine Only - 1 3 17 28 13
Discnargs 3 10 16 19 13 18
Probation 8 13 22 20 i3 1
Total Nop-Prison 11 30 4y 58 54 13
NACC - 3 2 2 5 3
®rison-l yr. or less T Lg 45 19 39 40
Prison-over 1 yT. 82 27 2 2 2 g
Total Priscn 8% 70 8¢ an 48 52
TOTAL 100 130 120 iec =20 hRs

3nare of 21l cases {2y (13y  (21) (4T (1T (100)
2000 sampls

Weigntad I = 38,331

Ansnrexgimaca N 73
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The proﬁortion of defendants sentenced to prison time
declined with the arrest class, from 89 percent in Class
4 to LU and 46 percent in class D and T. Prison sentences
of Class A arrests were almost always (32 percent) "fel-
ony time," over cne year; the frequency of these long
prison sentencses declined sharply in the other classes.
The fine, the least severe sentence, lncrsased as the ar-
rest c¢lass dascended. The sentancés which form the mid~
dle rangeg--conditional dischérga, orovatlion, NACC, and
prison up to one year--varied 11ttle betwesn arrest
classes, with the exception of the small A class which
ended almost exclusively in long prison sentences.

Table 7-8 relates the sentence fto that crime class

“

af which the defendants weres convicied.



Charged At Arrest

S Poss, Drug Drug
Weapon Sale Poss. Gambling Forgery QOther Total

A ] A 4 S ] #

29 1 12 81 kg 22 13
17 10 28 19 16 15 16
29 28 21 - 7 29 19

- 75 39 61 100 .72 66 48
- 1 2 - 2 2 3

25 48 30 - 21 28 40

- 12 T - 5 b 9

25 81 39 - 28 34 52
100 100 100 100 100 100 100
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Table T-2

Sentences by Crime Class

Felonles Misdemeanors

T 5 C D E Y 5

% 7 g Z A

Fine Only - - & 4 9 8 15
Discharge - - 5 9 15 14 25
Probation I 10 30 Q 27 20 12
Total Non-Prison 0 10 1 13 51 4o 52
NACC - - ) 2 i i 1
Prison-1l yr. or less - 36 14 25 25 54 47
Prison-over 1 yr. (100) 54 39 30 23 - -
Total Prison (100 90 59 57 ig 58 8
TOTAL 100 100 luy 100 160 109 100

Share of all ’ _
Convictions () (1 (2 (3) (11) (13) (4) (15]
Total Felonles® Total

30%

2000 sample
Welghted N
Approximate N

39,214
784

[

% As explained on page 52 in tabls Zootnote the N's throughout the
report vary; therefore there are discrepanciss in cumulative
data such as the fslony misdemeznor ratio of 30:70 in this tabls
which differs from the ratio of 26:7% in Tabls 6-2

i,



Convicted of

Violations Infrsctions

39 €100)
33 -
1 -
73 (100)
3 -
2h ~
27 -
100 (1L00)
(10) (1)

Misdemeanors and Less

T0%

100
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The relationship between sentence and the class of
erime convicted of was more proncunced than between sen-
tence and arrest. Sentences of felony time {over one
year) declined with every crime class, and so did mis-
demeancor time (up to one year). However, this sharper
profile 1s partly the result of having nine different
erime classes in Teble 7-8 as agzinst only five in Table
7-7. Then there is the second preoblem, namely that one
cannot be certain that it was the crime class agresd upon
in the plea negotiations which determined the sentence.
In many cases, 1t could have been the agresed upon sen-
tence that determined the conviction chargs. As one Judgs

s often 2 courtasy to

’-h

explained: '"The charge reductlion
the Judge, so that the agreed upon sentence is net in
sharp contrast to the convicted of charge.”

Note, however, that the preporticn of defendants sen-
tenced to prison nardly varied for felonies C, D, Z. And
for misdemeanors 4 and 3. The range o
between 58 and 48 percent.

The second factor which determined the severity of

sentence was the defendant's criminal record--the la

fzet, reguires taking account of prior convictions.
3 ry -

ession of 2 dangerous wWeapon
arm were an A misdemeancr. X
ior convigtion the offznse wa

[y 1]
o)
D

n by
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First, here is the overall relationshlp between vrior

record and sentence:

Table 7-9

Sentence by befendant's Record

None Arrest Conviction Priscn TOTAL

Fine 23 14 12 8 1
Discharge 25 20 15 6 16
Probvation 30 27 15 2 i9
Total Non-Prison 78 81 52 16 50
Prison-l yr. or less 21 37 56 54 41
Prison-more than 1 yz _321 2 2 3¢ 9
Total Prilson 22 39 58 84 50

TCTAL 100 100 100 100 100
2000 samples
Weighted N = 30,997
Aporoximate N = 620

As might be expected, the severity of sentence was
greatly affected by the defendant's prior record. he
likelinood of 2 non-prison sentence was 78 percent il the

defendant had no prior record, but only

had a prior record.

e
‘g

rison

sentancs

over one 7

=
=

2

r

WaS
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£0 a defendant who did not already have a prison record.

But 30 percent of defendants with a prior prison sen-

tence went to prison for more than one year.

Since sentence was related to both the defendant’'s

¢riminal record and the crime,

now sentence related to both categories.

it is necessary to sse

Tables 7-10(a)

and (b) relate sentence to recerd and arrest crime class;

Tables T-1l(a) and (b) to rscord and convictlon crime

class.

Table 7-10(a)

Proportion of Convicted Defendants Sentenced to Prison

(oy Criminal History and Arrest Crime Class)

A+B c D E TOTAL
. Ed o =3 a
Pe ” i ° ]
Prior record
Priscn : 93 gl 70 62 81
Conviction (597 gL 52 57 52
Arrest 32 39 b2 33 32
None (39) 27 19 23 20
Total sentenced 72 58 41 g 50
TO crison
2000 sample
Weighted ¥ = 30,900
Approximate N = £18
* A percentage in parentheses signiliss that the Tase was
lsss than 15 cases.



The table shows that distinctions in the prior crime
inal record of z defendant was a2 more important sentence
determinant than crime class charged., In each crime class
the proportion of defendants sentenced to prison was over
twice as great for those with prison records comparsd with
defendants with no criminal records. For example, of de=~
Tendants charged with D felonies, 70 percent with a prison
record were sentenced to prison comﬁared to 19 percent with
no record. The distinctions among crime class were not 2as
sharp: f{or defendants with an arrest record, 33 percent
of those charged with an E felony compared to 39 percent
of those charged with a2 C felony were sentenced to prison.
For those defendants with 2 prior prison record or nc re-
cord, class of crime charged zppeared to be more lmportant
in sentencing than for defendants with an arrest only or con-
viction oniy record.

in Téble 7-10{(b) the same tabls 1s presented but with
the proportion of defendants sentenced te over a yezar 1in

ezch cell.



Proportion
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Table 7-10(%)

of

Sentenced

Convicted Defandant
Van

L0 Prison Over (Cne Ya

(by Criminal Histcry and Arrest Crime Class)

A+B

g
Prior reccrd
Priscn 50
Convictien (12)
Arrest . 15
None (10)

Total sentenced
gver L yr.

Weighted N
Apvroximate N

AAD
=S
Ly

This table suggests

with an A4 or 3 class fzlony or has

an earlisr charge,

a year in priscon is

In Tables 7-11(2) and

sentanced to prison and
convigtion class are

¢ D £ TOTAL
S P A 7
Lo 5 5 28
- A - 2
1 o - 2
- 1 - i
i3 1 1 ,
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Taple 7-11(a)

Proportion of Convicted Defsndants Sentanced to Prison
(by Crimina. distory and Crime Class Convicted o1 )

Telonlaes Misdemeanors or Lass
A+B C D = A B or less TQUAL
- i 2 3 & I EJ
. e 7 e /e i) n e

Prior Record

Prison (100)(L00) 9% 90 83 63 81
Conviction - (38) 20 (37) §8 55 53
Arrest . - - (16) 27 L8 31 33
None - - (13) 31 39 18 23

Motal Sentenced(100) (63) 55 52 51 32 a7

2000 sample
Welghted N
Approximacte

v

]

26,600
592

s
i

Th

[ 5

s table suggests that in imposing prison sentences,
judges were responding to a defendant's prior record bul

not Lo =he conviction charge. TFor sach char
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Tahle 7-11(t) presents the proportion of defendants

sentenced to over a2 ye=ar in prisocn.

Provortion of Caonvicted Defendants Sentancad +o Qver Cne Year
(by Criminal Aistory and Crime Class Convicted of)
D
=4
-

271
A+B C z TCTAL
- 2 ¥ 7
~ " 4 Ry

Frior record

Priscn (85) (100) 87 - 63 . 70
Convictilon - (36) - (&) 37
Arrest - - (18) 7 10
None - - () 9 10

Total sentenced )
over 1 yr. (85) (68) 37 27

k=~
Lad

2000 sample
Walghted N
Appnroximate

29,600
592

2
]
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of cases affected by the specific rsason, 2.3

percent of convicted cases the youth of the defendan

was considered a2 mitigating circumstance by the Judge

in imposing the sentence.)

Table 7-~12(2)

Mitigating Sentence Consideratlions

Defendant Characteristics

Non-serilous or moderate criminal record
Employed

FPamlily responsibilities
0ld

Defendant in drug program
Drug problem

YToung

Emotional problem

Small scale dealsr
Alcohol provlem

Family takes IiInteresc
Impoverished

No prior drug program
Non—addilct

Minority group

Female

Veteran

Middle class

Working Class

Crime Charscterlstics

Minor crime

Prior relationship

TJunk" case

No or minor injurises te ccecmplainant
Property crime

Minor role in crime

Weapon other than gun

No weapon

Victimless crime

=
A OV O

H - I PO DO R P L0 LA 1

[ SN A AV
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Management Problems

Court congestiaon 11
Qld case 3
Prison Congestian 1
Sentence Factors

Time served 7
Qutstanding parole sentence 6
Penzl Law mandates NACC i
Doesn’'t belisve in ovrisen b
Probation Despartment overworkad/inaifective 1

LU0 Sample
Weighted N = 43,162
Approximats N 23k

Note: Since c¢ne case may hare saver

Defendant Characteristics

Serious criminal re
Bad employment rescce
"Wlunkad out™ o dr
Non=addict desaler
Midcle class

Addict

Dealer

‘0
H
G
09
H
B
1= O oL Qo
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Defendant's Subsaguent Behavior

Defendant's attifude
Jumped hall
Committed new crime

= OO

Crime Characteristics

=

RO O

Violent crime
Presence of gun
Serious Injury

Weapon other than gun
"White collar” crime
Charged originally as

iy
o
im‘l
O
o
&

400 Sample
Welghted N
Approximate N

43,161
234

Characteristics of the defendant, especially his prior
record, were most often cited as mitigating or asggravating
sentence considerations. Secondly, the nature of the crime
or a prior relation bevween victlm and defendant were cited
as reasons for senﬁence leniency. <Ccnversely, the fact of
a viclent crime was considered an aggravating circumstance
in a substantial portion of cases.

The data on sentencing suggest that although the per-
cent of felony arrests which end in a prison sentence is ls

than a quarter the arrests (and perhars only 1.5 percent of

who nawve committed the mors serious orimes znd who have %

ct
H
D
[e]
O
H
)
7

more seriaus pas



CHAPTER 8

The Processing of Arrests

A case may run fthe [ull route from
The complaint room to arraignment, to
preliminary hearing in the Criminzl Court
to Indlctment by the Grand Jury, and to
arraignment and trial in the Supreme Court.
But in fact, three fourths of felony arrests
were disposed of without indictment in the
Criminal Ceourt, mcst at the preliminzary
hearing stage. Wnether to indict 2 case and
bring if £o the Supreme Couprt iz a desision

-

that depends Drimarﬂlj on the gravity of the

IS

charge and the defendant's criminal record.
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New York is made up of five countiles: New York
County (Manhattan), the Bronx, Kings County (Brooklyn),
Queens, and Richmond (Staten Islznd). Each county has 1its
own District Attorney (DA), elected by the péople of the
county: he 1s an autonomous official, answerable to the
electorate. This independence results in differences in
prosecutorial poliecy between the counties which in turn

=

have an impact on the processing and dispositicon of cases.

New York Clty does not have z publlie defender system.
Indigent defendants are, for the most part, represented
by the Legal Ald Society, 2 private, non-profit corpora-
tion supported largely by public funds. In homicide
cases and in cases of multiple delendants, where there
may be a confllct of interest i ILegal Ald represented
more than one defendant, the court appcints a private
attorney ("assigned counsel”"). The remainder of the
defendants are represented by retained counsel; the pro-
portion varies from borough to torough.

Most felony arrests azre made by New York City's

Police Department, a centrallzed agsncy respensible to

]-lo
ot
92
{

the mayor. here are also other police

)

gaznciss

city empowered to make felony a2rrests,  These include the

EJ.

Housing Authority Police, the Transit Authorisy ZPolics,
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and the Port Authority Police.

There 1s one clity~wide Criminal Court zand one Supreme
Court In each ccunty. The Criminal Court, the lower
court, arraigns falony arrests; conducts preliminary
hearings to deftermine whether felony charges should be
bound over teo the Grand Jury, and has jurisdiction over
all cases up to and including misdemeancrs. The maxi-
mum sentence a2 Criminal Court judge may impose is im-
prisonment for one year.

The Supreme Court has sole jurisdiction over 2ll
felony indictments. There 1Is no jurisdictional bar,
however, to misdemeancor dispositlions in the Suprene
Court. | |

The route of a felony arrest may bte éxtremaly

o

long 1f the case goes all the way to trisl; 1t may, however,
end at arraignment a2 few hours alfter the arrest, or anywhers
hetween the two sxtremes.

The process begins with the policeman's report of

Ee)

the arrest to the precinct station house, or to a Central
Bocking Unit, where formal arrest charges are made. Une
der the law the police may drop the arrest charge at
booking, but this rarely haprens.

I the suspect 1s under the ags of 16, the case

-+
N

2 o 5
vransiarred Lo

he Fzmily Court. Cases of cr

<t
i —d
ft

3
B
13}
[
1§
O
«tr



or child abuse may alsc start In the Criminal Court
and be transferred to Family Court, Charges originating
in disputes among adult family members are azlso sent to
Family Court. Thése consist of acts o assault {(or
attempted assault), disorderly conduct, harrassment, or
reckless endangerment between spouses, parent and child,
or members of a family or household. Such czszses are
fransferred from Criminal to Famlly Court unless the com-
plaint 1) is withdrawn within three days, 2) originated
in Family Ccurt and was transferred to Criminal Court,
or 3) is dismissed for legal insufficiency.

On weekends, when Yamily Court 1s closéd, family cases
are arraigned In Crimlnal Ccurt and later re-routed to

Family Court. Family Court cases constitubted 1L percent

i

of the felony arrests made in 1971.
From the station house, the arresting policeman

brings the case to the Complaint Recom, a branch cf the

to review the chargss, discuss the case with the arresting
officer, and talk with the complainant and other wiinssses.

3ased on als evaluaticn, a2 reviswing assistant writss up
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the charges and may make suggestions
action. Assistants are empowered at
reduce, or dismiss the charges drawn
cept 1n Queens, where this reviewing

the clerk of the court.

oF

his stage to raise,
by the police, ax-

decision 1s lzift to

Table 8-1 shows that in most cases the ADA accepts the

police chargses unchanged:

Table 8-1

Changes in Arrest Charge

in the Complaint Room

Inizial legal charge
corresponds to the zrrest charge..
differs from the arrest charge....

reduced to lasser falony..
reduced to misdemeanor....

o

ingereased felony charge...

500 Sample
Weighted N
Approximate N

]
(€2}
it O
LYl
L

ere either through 2 dismissal or

usually has before nim at this <

P - 51

1

TP N

R

100%
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nal record, transmitted from NYS3IS in Albany via tele-
typewriter, and the Release on Recognlzance (RCR) report
help the Judge evaluate the likelihood that the defsn-
dant will flee the jurisdiction unless he 1s kespt 1In
custody or made tc provide adequate bail.

Here, as at any later stage, the case may be dis-
pesed of by dismissal or gullity plea. Table §-2 beléw
shows how often this happens. In fthe absences of d4dils-
poslition, the Jjudge decides on bhaill. He may release
the defendant on recognizance, usually his own (ROR),
or he may set ball, at an amount he deems zppropriate.
In some cases the 1aw requires that the defendant be

held without bail.l)

1s not in custody, the hearing is likely to be held
within a few weeks of zrrest, depending on the calsndar
and availabillity of witnesses, The nearing is pars of

the many-~tisred screening process dssigned to weed oul

1) See Appendix C, 3ail.
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cases that do not jJustify felony conviction. It pro-
vides prosecutor, judge and defense counsel znother
opportunity to review and evaluate the case,

No preliminary hearing is held i the DA moves
directly for indictment by the Grand Jury, or 1f the
defendant waives his right to the hearing because he
wants to speed matters up.

The Grand Jury (an arm of the Supreme Court) has
the option of reducing 2 felony to a misdemeanor and
returning the case to Criminal Court, dismissing the
charges outright or indicting a2 defendant. If the
Grand Jury indicts, the case is arraigned in the.
Sﬁpreme Court. A pretrlal conference is then neld, and
from there the case moves to trizl.

At any one of these stages the case may be disposed
of without trial either by being dismissed or by the
defendant plsading guilty.

The flow chart in Figure 8-1 gives a guantitative
overview of the stages at which the f=lony arrests in

the sample were disposed:
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Tahle 8-2 reorders one dimension of

.

shows for each type of dispositlon,

t occurred:
Taple §-2

Stages at

Figure 8-1; 1t

the stage at

which Felony Arrests are Disposed

which

(by type of disposition)
411 Disw
Cismissals Guilty Pleas Trial positions
i 4 A pA
Complaint
Room 1 - .- #
Criminel
Court 31 66 35 77
Arraignment 12 18 - 15
Preliminary
Hearing 73 4o - 54
Stage :
Trial Part 35 10 35 8
Grand Jury 4 1
Supreme
Court L 3L 65 22
Fretrial
Part 2 18 — 11
Trial
Part 2 16 65 il
TOTAL 1400 100 100 1iq00
(Snare of all
dispesisions) (439) (552) (2%) (15603
00 Sample 2000 Sanmpls
&e*a 1ged N o= 68,313 Weightsd N = 23,270
= 371 Approximate M = 1383
* Tess Lhan .5%.
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y

Ninety-one percent of all dismissals took place in
fthe Criminal Court. Of the gulilty pleas, two-thirds
occurred In the Criminal Court, one-third in. the Suprenme
Court. Two percent of all casés were decided by trizl,
one-third of them in the Criminal Court, two-thirds aflter
indictment in the Supreme Court.

Table 8-3 summarizes the other dimension of Figure 8-1
by having its percent figures run in a different direction.
The t¢able shows the type of dispositions that occurred =%
each of the decision peints. The fligures in parentheses

L.

at the bottom of the tabl
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positions that occurred at the particular stage:
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Table 8-3

Dilsposition at Different Stages of Case Processing

Criminal Court Sunreme Court
. Hegrw Grim. Pre= Sup.
Arraign- irg Trial Ct.|Grand trial Trial Ct. | Grand
_ment Fart Part Total! Jury Part Part Total] TOTAL
% % % 4 ) % % % %
Dis~
missal 36 58 28 by -1 100 6 8 7 43
Guilty .
Plea 64 42 6k 45 - g4 78 88 55
Trial - - 8 8 - - 14 7 2
TOTAL 100 100 100 100 100 100 100 100 100
Share of ~
rorar,  (L4E)  (53%) (9%) (76%)] (2%) (11%) (1l3) (247)
000 Sample 2000 Sampie
Welghted N = 68,318 Weightad N = 68,270
Approximate N = 371 Approximate N = 1365
* The 0.4 percent dismissals in the complaint room (Figure §-1)

fall victim to the rounding oIf prccess,

the dismissael rate was reduced t¢ T percent. Eighty-
six percent of the defsndants pleaded guilty, and T

percent went to trial.



A case reaches the Supreme Court if the district
attorney presents the case to fhe Grand Jury and 1if
the Grand Jury indicts. The district attorney's de-
¢lsion depends largely on the severilty of the charéad
erime,

Indictment Rates® by Crime Charged a2t Arrest

Homlclde 67
Rape 38
Robbery 22
Assault 22
Burglary 17
Grand Larceny 14
Dang. Weapon 23
Drug Sale 3¢
Drug Possn. 16
Gambling 18
Forgery 9
Other 20

All Arrests 22

2000 sample
Weighted N = 78,255
Approximate N = 1565

by

¥ Indictments per 10C arrests {or $hat crime



The decision to indict a2lso depends on the defen-

dant's criminal

r2ceerd.

-
0
=t
"""
D

8-5 shows how beth the

severity of the c¢rime z2nd fhe defendant's record deter-

o

mine the likelihocd of his case teing indicted:

Taple 8.5

Proportion of Cases Indictead
by Arrmest Cprime Class and Crimipal Rscord
(Percent of 2.l zrrests 471 the Qarticular cell)
Defendanv's A& 3 c D E Total
Criminal
Record
Prison (00 )#* | 65 bg 18 8 35
Conviction {120) bl 34 10 12 18
Arrest (30) 3k 35 14 7 20
None (€0 ) 41 21 12 g 15

Indicted

200C samplsz

Weighted N = 5§,329
= 133

4 - T
fporoximate N 1
h T dow - at - M =1 -+ - de b, -
# The number in parenthesss refsrs To 2 tase of less than 13
cases.
i’ I, & 3 P
-8 averags rate oI Indletment for all falony arrests is
alon T Z
-
- J - -+ P, -
22 percent, shown in she lower Tight corner of Table 3.3, i3
T Tartle 3.3 A

e e . e e .
-8 J0TICm ICW shews, bthe nlzhest indicsme

2lass A z2yres

b - 4= -
lowest {123) 2ar



The impact of prior record was less extreme; a2s shown

by the last column, the indictment rate varies from 35 per-
cent for those with prison records to 16 percent for those

with no prior record. If z person was chargad with a2 class
4 felony and nad a priseon or convietion record the indict-

ment rate was 100 percent, whereas for s defendant arrested
on a class E fe2lony with nc prior record the indictment

rate was 9 percent,



CHAPTER 9
Gullty Pleas -

The majority of convietions were
achieved through gullty pleas. Con-
gestlon pressures and problems of evi-
dence were the most {requent resasons
for gullty pleas. . From the prosecubor's
Derspective, a2 guilty plea saves tine
and rescurces and eliminates the risk
of an acquittal. From the defandant's
Derspective, a guilty plea usually means
a2 lesser charge and an assurancs of a
speclilc sentence,.
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Ninety-eight Percens 0 a11 convict*ons
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he glves Up the chance or being gcquittag alter tri
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Crime | Tt e L ..,
Congestion and fanageman+ e e,
Diversion Tt e oL, Tt e L .,
Consolidation with Cthar Cases e L, -
Multiple Reasong | Tt e L T
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The Police Said g Passing motorcyclist

hag infcrmed them that 5 felloy in a carp

Y

2way" 1d the Q0lice; his TRiormation
would 2Ve mads che Search ~8gal, ut
there wWas g Sblcion Chat 14 Was the ol
lice Shielg thas lad SIrest ang

In 20ther Case foyr day labcrers wers
found insida the $nclava or the Open
HNarket 2% Hung Point a¢ Right; sna. dis~
Claimeg A0y eriming; intent and no goods
had teen taken, Aithough they Worited ag
che Market during the day, "s:s ¥&S quas.
tlonahila what they wars doing™ 4 Sording
¢Q the ST0secusop. The def-ndant 325
Dlad nRad nos been 2ble =g Paise the 350
Cash paiz and wag i Jaiz 2C the Clms or
the Rlea, Since Thers W23 ng damage, th
Compladman- W"as neg Snxious tq Prosacuses
Ehd Sthere V&3 no #vidsnca of erininaz in
tent, The Jour vere aii1 Cllaregd tha slele
SUnity =5 Elea s El ?icla:icn With 2
cond*:icnal discharra.
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felony conviction is a disadvantage 17 the defendant Shoulg
2gain Come intq court;, Qften the lay ltsalr prescribes a
Nors Severa disposition $0 the CUrrens Case ir thera has
been , Brion felony conviction. fhirg reduction to a

- 3
misdemeanor is 2 guarantae that the S&ntence CaAnnot g

Ceed ona Jear i, Prison Tor an A misdemeanor gng Thraeas
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The extent of reductlcns for “hose pleading
1s shown in the following tabls:
Table 9-3
=== =

Degrees of Charge Reduction 7
Pled Guilty iccording to arre

27 Those Who
st Crime ClLass

Disnosition Class 4 B c D E
4 % =T N
A .-3-1 s el — — Al w—
B 15 3 2 -
F C 8 39 2 -
D 20 22 14 5
= 12 25 12 10 8
35 6l 30 13 13
Misdemeanors
A 11 29 52 51 3
3 - 7 11 19 20
Violations ~—— 3 7 14 10
Infragctions - - - 1 5
Aedueced =o Misdemeznor — — —_— — e
or Less 11 39 70 85 87
TOTAL 1900 13¢C 130 140Q

200C Sample
Welghted ¥ = 33,973
Aporoximats ¥ = 779
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Charge reduction, it would seem, is viewed by the
district attorney as a minor concession for a gullty
pPlea. For defense counsel 2 reduced charge presents a
modest victory to nis client. A4nd the Judge can more
easlly Jjustify the impositicn of an agreed upon low
sentence 1If the crime class nas been reduced.

The disparilty between the sentence offered or ex-
pected after a guilty plea, and the sentence expected
after trisl, if i1t should end in cenviction, was a2 fac-
tor in inducing pleas.

Repeatedly, defense counsel reported they advised
clisnts to accept a plea because they predicted that 17
found guillty the sentence after trial would be mbre se-
vere than the plea offer,

The sentencing differential was openly talked about
by some Judges and prosecutors:

"I am inclined to sentence more narsphly

1T the defendant is conviected after go-

ing to trial."

"For jostling, you can

g
arraignment. After tria
one year.”

at 90 days as
1l you would get

If a judge does not follow

cF

he pattern, the excsption

was noted:
"This judge gives time when appropriate
and does not penalize for going %o trial,"”
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For the defendant and his attorney the first considera-

tlon in declding whether to accept the bargain of the sup-

g
O
w
D
[= 1
’,..l
3
-

ighter sentence seemed to be the probability ol
acquitfal after trial: irf slight, even a modest sentence
reduction after guilty plea was accepted. I likelihood
of acqguittal was great, even 2 large disparity betwesn the
sentences was likely to have weiéht. For the many situa-~
tions between the two extremes, defendants tended to Tzvor
the guilty plea.

This theorem could have been testad with precision if
one had a sufficiently large sample of cases with the thres
variables of the equation: likelihood of conviction after

trial; expected sentence if convicted after trizl; and sen-

tence offered or expected after gullty plaa,
Some data are available but insufficient to devalop 211

pertinent parameters of the @quation. Neverthelsss, the

3=

00 sample data 2llow some tentative conclusions.

The law generally includes admission of guilt as a
major mitigating circumstance in tne defermination of sen-
tence. This 1s true even though a guilty plea is net =he
exact equivalent of an admiszsion of gullt, becauss 1% is

of'ten only a negotiatad targain,
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given,

guilty. Or, by how much should the sentence be

for 2 defendant whe insists on trial? Clsarly,

difd should

1

rentiel

gi'fect on a2 defendant who wishes to be triad by 2

1]

Indeed, one argument again
allows the prosecutor, by
%0 obtain & gullity pl

The most cbvious gain from
state Ls the saving of resources and sime.

her
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su clent courtrooms, Jjudges,
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or Legal Aid lawyers to allicw for anything bu

guilty plez in most cases. Congestlion is moss

2s the key factor encouraging plea

not be s¢ vast as to czuse a chill

osecutors,

& hargalined

0 tear this out. In 2% percent of the cases, cangastliaon
was explicity menticned as a2 factor in zrcourz ing the
early disposition of the case.

Congesstion i1s so much 2 part of the system “has aany
interviewees may no longer have reccgnizad its existenca.
Thus it was pessipls for one presecutor, whe for 2any
weeks workad in an srrazignment part handliing one of zhs



-

- 130 -

heaviest calendars in the City's Criminal Courts, to
insist that congestion never affected the way he handled

a case. On the other hand, & colleague who had also

e

workxed in arraignment held an opposite view. He insisted
that congestion affected everything.
"Prosecutors may tell you that they took
a plea because the crime was minor. But
the real issue is time. -They would never
give that plez 1f the judges were noct so
nungry for dispositions.”
However, this is not to say that congestion always
or even normally yielded more lenlent dispositions. To
be sure 1t sometimes d4id, often in cazses where a defen-
dant was clearly guilty, and provably so, of a serious
crime and bargained for a sentence less than the maximumn.
But often the state bargained for mocre than a saving

in resources. Indeed, in many cases in the U400 sample

3,

the state galned a2 conviction or sentence that would not

nave been possible had a2 trlal gone forwa

H
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o
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e
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o
o
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who pled to "time served" (see Appendix C) often did so
because such a plez meant they could leave Jail, sven

though they might ncet have been convicte

fu
fu
ct
ot
L
[ors
o
H
i
i

short, they bargained their chances for ultimafe saxonerz-

tion in return for an immediate avoidancs of continusd



in pre-trial custody were not the only defendants who
bargalned away a good chance of being exonerated.

In a non-congested system, the followlng two cases
may have gone to trial and the defendants acquitted.

In connection with a gypsy cab dispute
a minor street riot broke out, in which
several Mclotov cocktalls were thrown.
A plain clothes police officer charged
the defendant with having thrown one at
him; he had pursued him, lost him, and
then found him agaln. It was dark at
the time of arrest. The formal chargs
was assault, reckless endangerment, and
possesslon of a dangerous weapen.

The defendant denled the charge. He
was 21 years old, had no record, was
working, and lived with 2z common-law wife
and two children. He pleaded guilty to
reckless sndangerment, an A misdemeanocr,
and a2 promise of probation.

- The ADA gave these reasons for
plea offer: "His age, lack o a re
the {act there were no injuries, th
was difficult to show that he intended
to throw the Molotov cocktail at the po-
lice offlicer, or that he knew %that they
were police officsrs.”

The Legal Aid attorney commented: "I
think the case could have been won. Bus
the kid wanted to take the plsa. He
doesn't trust the court system and he
doesn't give a damn about an A misdemean-
or. All of his friends have records, and
the case 1s over with probation.--If he
had been In jail, they might have trisd
for 'time served,' because then, the
knew, he's In 2 bind. The fact that he
was out changsd the plsz to 2 misdsmeznor
with probation.”
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In another case:

The defendani%, aged 17, ané his older
brother were apprehended by the police
in a public bathroom; in one of the
stalls a hypodermic, some snvelopes

with herocin, and a gun were found. The
charge was 1llicit possessicn of a gun
and of drugs, both felonies, and loiter-
ing, a violation. It 1s net clear {rom
the record how close the defendant was
to the stall. To judge from the dispo-
sition, the evidence was insuffilcient

to prove possession. AL arraignment,
the two major charges were dismissed,
the defendant pleaded guiliy to loiterw
ing and was sentenced to a conditional
discharge. The evidence may have been
insufficient, since the defendant's
brother who was on probation was allowed
to continue on 1it.

Nevertheless, there is a curicus like-
ness In the way the Iinterviews with the
ADA and the defense attorney ended. Said
the ADA: "For the boy 1t was the first
arrest. Loltering and 2 conditional dis-
charge was better than dismissal. There
is at least some hold on him; I was not
happy with this case.™ And the defense
counsel: "Hls brother is on probation,
he had a record. Conditional discharge
might keep him out of trouble and clean
for a while."

A review of the 400 sample suggests that ple

I

ing--usually thought of in ferms of how 1{ weakens
state's nold on criminals (l.2., "glves away the ¢
house")--sometimes allowed sanctions to be imposed
fendants who might go free in a2 court system that

hibited plea bargeining and provided =z trial in ea

bargain-

th

[t}

CUDt -
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CHAPTER 10Q

Dismissals

Forty-three percent of the cases werse
dismissed. Dismissals rates were related
to severilty of c¢rime charged and the crimi-
nal history of the defendant. However, in
interviews the non-ccoperation of the ccm-
plaining witness and problems with the svi-
dence were clted most often as the major
reason for the dismissal,



0f the 200C sample felony arrests adjudicated in
the eriminal courts, 43 percent ended in dismissals.

The dismissal rate variled by ;ype of ¢rime. It ranged
from 75 percent for rape to 30 percent Tor drug sales.

The primary reason cited for dlsmilssing a2 case was
lack of sufficient evidence. The standard for sufficiant
evidence to continue processing a case becomes more
stringent as the criminal process proceeds. To susizain
initial prosecution, "probable cause" 13 sufficiant
evidence; eventually prooef of guilt "beyond a2 reasonzble
doubt" is needed. The decision to dismiss was likely to
be based on both measures, but there was grsater empha-
8ls on "beyond reascnable doubt" as the process continued.

Evaluation of the evidence, however, was not the
scle determinant of the decision to dismiss. The decision

was tempered by non-evidentlal considerations %

3

at per-

factors that played 2 role in the decision fo dismiss--—
the severity of the crime and the dafsrndant's criminal

record:
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Table 10-1

Dismlssal Rates by Crimlnal Record
and Arrest Charge

Record
Prison ‘Conviction Arrest Mone TOTAL
Artest
Charge
A4 + B 17 43 61 L1 37
C 21 16 37 50 36
D bo 35 41 52 45
E 34 51 52 62 52
TOTAL 29 37 Le 53 43
2000 Samplse
Weighted N = 57,795
Approximate N = 1,156
In the upper left-hand corner ¢f the tabls where high
crime classes are chargad to defendan%ts with serious prior
records the dismissal rates are lowest; in the lower right
corner of the table, where lesser falonies are charged to
accused persons with no or minor records, the dismissal rates

are highest,

The likelihood of dismisszal

verity cof the charge and to the c¢riminzl rscord ¢f the defen-~
dant. If the defendant nad no prior record the dismissal
rate was 53 perceni; LI he had served time In oriscn, it was
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29 percent. And if charged with an A or B felony, the
dismissal rate was 37 percent, but if charged with an E
felony 1t was 52 percent.

The importance of evidence, however, was according to
the interviews more significant than whether a defendant
had a prior record or the seriousness of the charge.

Although Table 10-1 indicate§ that severity of crime
and prior recerd influenced the &ismissal rate, they were
rarely perceived by those interviewed as the major detar-
minants of the dismissal.

In Table 10-2, the major reasons for dismissals are
presented. The most commonly cited reason--—accounting fer
one-third of the dismissals~-was the faliure of the com-
plaining witness to cocoperate. Cemplainant protlems are
discussed in Chapter 13.

™

Evidentiary problems (the majority of which inveolve

o

problems of proof of criminal intent)l)accounted for an-
other quarter of the dismissals.

In 11 percent of dismissals, characteristics cf the crime
were clted as a rezson for the dismissal but the majority of

these related to the prior relzation of victim and defendant

.

1)Since i% was difficu

1t to distinguish among fallure of evi-
dence to suprort 2 charge. & mlstake in the coriginal arrest
or misinterpretaticon of the act, thsse were all classed to-
gether as lack of criminal Intent.



and not to the specific act. 4 minor record was per-
ceived as responsible for the dismissal in less than one
percent of the cases although agailn Table 10-1 suggests
that defendants without prior records were less likely

to be convicted than those with previous records.



Taple 102

Major Reason for Dismissals

Problems with Cemolzaining “Witness

Withdraws Complaint Formally 589
Fails to Show 253
Evidentiary Prceblems

Lack of Criminal Intent 1L
Victim Partlally Culpable g
Insufficient Corroboration q
Problems of Proef of Possession 23

o

Qthers

Characteristics of the Crime

Minor Crime

Minor Drug

Minor Injury or Damags
Prior Relationship

Personal Characteristics of Defendant

Community Ties
Drug/Alcohol

Minor HRecord

Paid for Crime
Mental Incompetence

Adjournment in Contemplatlon of Dismissal##

Complainant Protlams
Evidentiary Proulems
Characteristics of Crime
ersanal Characteristics of
Cther

Co~Defandant %takss 2zap
?rocedural Problems

Aultiple Reascns . -
Craess Ceomplaint
¢J0 samplz
Welghtad ¥ = 21,15¢
Appreoximata N = Ll

.

7 &8s than 1 gergens.

*%ACD statuvte allows Judge o a2djcurn miscs
4n 59 six months. I2 che dafandant mzazs
izpesed by the judss (4sually nc subssgquen
sharges ave dismissed, )
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Almost one<fifth of the dismissals were Adjournments
in Contemplation of Dismissal (ACD). 4 breazkdown of
reasons cilted for ACD's indicates that they generally
follow the pattern for ocutright dismissals: problems with
the complaining witness and evidence wers the major factors
encouraging the distrilet attorney to accept an ACD,

Only one percent of dismissais were attributed to con-
gestion In the courts; the remaining 8 percent were
related to a miscellany of reasons such a2s the defendant

cooperated with the state b

it

providing information or

L

[h]

| Raad

the co-defendant accepted responsibility for fthe crime.



CHAPTER 11

Trial--Failure of the Plea Bargaining Process

Cnly 2 percent of fslony arrests were
disposed of by trial in 1871. Under these
¢lrcumstances, trial may be seen as the
failure to reach a gullty plesa in those
cases Where dismissals were not appropriate.
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Trials were rare Iin the disposition of felony arrests
in New York City; in the 20CC sample only 2.2 percent of
the cases were dlspesed of by trial.

The remoteness of the trizl i1s documented in the fol-
lowing table which reveals its freguency by crime in tﬁe

2000 sample:
Table 11-1

Percent of Arrests Eeazching Trial by Type of Crine

Homicide 12.5
Rape -—
Robbery .8
Assault 7.3
Burglary 1.2
Grand Larceny 5.0
Stolen Prop. 1.1
Poss. Weapon 1.6
Drug Sale 1.4
Drug Possn. 1.1
Gambling 1.4
Forgery -
ther 2.8
TOTAL 2.2

2000 Sanpls
Welghted }
Approximate N

1,

L
h
-3
B o=
"
1= O
o0
o
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Homicide was most likely to go to trial, followed

oy assault and grand larceny cases. Tn the remaining

categorles, trial did not reach 2 percent cf all disvosi-

tions.

Trizal was the fallure of the normal process, oy

which both sides negotlate a plea when 2 dismissal does

not seem likely.

In

-y

an attempt to understand thes genesis of these

)

]

"fallures," an analysis of the 2Q Erizl eases in the

400 sample was conducted. :

20 Trial Cases Prom L00 Sampiz

Case #1

The defendant was an elderly insurance
obroker who allsgedly filad fictlclous claims
fer hospltal and medical bills totalin
over $§30,000.

The offer was to plza to an E fslony,
but the defandan% refused, his confidencs
probably bolstered by nls recent gegquittal
on & similar charge in a neighboring county.
Although 1t 13 the neliey of the Fraud Bureau
notv to recommend trobaticn, the ADA thought,
"Ee would not have gone %o Jail 17 ne had
taken the plea." As 1% was he was triad, cone
victed and sentenced tg 3 years in orilson.
e judge said: "I do not consider fa2il we-
navilitating., I though? of the gensral 3a-
terrence, It is particulzarly important in
white collar crizes.”

1) Although the number of frial zasss 1520 (5 percens -
of the 4QC sampls) the welzhtad sroporsisn is anly £
persent, Twe QI The cwWenty cases were from She Cansral
Narcctics Court and are Included rere %0 maks 2 mors ~com-
slefte samplse Secause there were so faw trial§. The
slightly algher proper®icn of frials in zhs 42; samplz
camparsd o the 200C sampls may reflact 2 trend Sowanms
more srizls, In she First si% menshs af 1878, 1l serw
sent o Talcony tzsas snded fn Syial ies tha Sugrema Tours
of MNew York Cisty as reportad By She 20%fze of Zours Ada
anndstracion,
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Case #2

It seemed a simple and c¢clear case of
purse-snatehing. The defendan® was arresited
after the police had heard "Stop the thief"
crles and observed a "tug of war" between him
and the victim.

The defendant was offered a2 reduction
from robbery D (maximum sentence 7 years)
to robbery E (4 years). He refused claiming
he found the bag after some children had thrown
1t away. The judge told the defendant i he
dld not accept the plea and was found gullty
after trizl he would gilve nim the mazimum sen-
tence. He refused to plead guilty against ad-
vice of his Legal Aid counsel. He was conw
victed and sentenced to the maximum of 7 years.

The only worry the ADA had vefore the
trizl was:

"This was teoo simpls a case. & jury
will ask why did a2 man go to trial

if 1t is such an open and shut case?
Why weuld a guilty man go to trizl?"

-

Case #3

The defendant was chargsd with 45 counts,
¢of rape, sodomy, robbery and sexuzl niscon-
duct against six womern in four separate in-
cidents. Since he also had a record, the DA's
offer was to accept a plea to “he major count,
a B felony, and 25 years. The defendant re-
fused; the maximum sentence (if concurrent

sentences were lmposed) was 30 years. 4in

alibi defense falled: the movie he claimed

to nave seen was no%t on a2t the time. His
cted

identiflcation was clsar. Hs was convi
and sentenced to 30 ysars,



Case #

Two women had come to the City to
sightses over the weekend. In the park
they met a man and his girlfriend who be-
came the defendants in this case. They
persuaded the two women to come into an
apartment where they were offered drugs.
Then, they were forced to engage in les-
bian intercourse after which time the man
raped both women with the help of hils girle
friend. EZventually the women escaped and
went to the police.

The man claimed the women had bhesn
"high" when he met them in the park and
that 2l thelr activities were voluntary.

The woman co~defsndant (the case in the
L0C sample) was offered z plesa for a minor
offense and probation 1T she would turn
state witness agalnst her co-delfendant.
She refused, and since he refused to plead,
they both went on trizl. The jury con-
victed on all counts: rape, assault, scdomy,
and coerclon.

The man was sentenced to 25 years in
prison, the woman to 2 years.

Case #5

The charge in this case devsloved from

pedroom scene in the man's apartment.
With 2 knife, he had ripped the woman's
clothes off and slashed her buttock., 4lso
a gunshot was {ired but not z2imed at her.
The woman ran naked into the wintery strest
cand was aventually sheltared apnd clcthaed.
There were two versions as to hew it had hap-
pened. Eis was that he told her their
fair was 2t an end. Hers was that ke &
manded that he pimp for ner, He was chargsd
with attempted murder, a %, robbery and
larceny. The judge call 1 but the as-
sault "over-indictments. <

¥
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no doudbt about the assault since "she was
bleeding profusely."

He was offered a D felony nlea. But
because he was a subway train operator and
would lose his job after a felony convic-
tion, he wanted to plead to a misdemeanor.
Although the man had no prior record, the
DA insisted on & felony charge., The jury
convicted, and the judge gave probation.
The DA explainsd: "This assault transcended
those we sometimes accept when there 1s a
prior relationship betwesn defendant and
complalnant. '

Case #6

The defandant, with two other men, had
gained admittance to the residence of his
victim, whom he had known from earller busil-
ness dealings., The two men, on instructions
from the defendant, pu lled knives and evan-
tually the thres IEEu with cash and Jewelry

thout hurting anybody. The dslfendant was
an addict and in spite of his youth (he
was only 19 years old) had several prior
arrests, including a pendlng case for an
earliesr rothery. :

Efferts to obtain z plea were thwarted
by the defendant's mother, 2 "powerhouse
of a woman," who insisted on & trizl te-
cause she belilsvsed nsr son to be Ilnnecent,
The ADA nad offsered z C falony. The defan-
dant was convicted of the crilginal B falony
charge and sentencsd to 2-7 years Iin pris-

on.
Case TT

The defandant was found in a 3 year old
car, stolesn 2B hours prior to the arrest,
He claimed 2 Trisnd had asked him to park
the car. The frisnd could net be located.
The delesndant had 11 pri ar ks T

-
i o
Izarcenies and at l=zazst on



The grand larceny felony charge was re-
duced to the misdemeanor charge of simple
larceny, against the stipulation as to the

car owner‘s testimony regarding ownership
and not having given permission to drive
the car.®

After this reducticon the defendant had
ne particular incentive to plead zullity
because the maximum (misdemeaznor) sentence
hercould recelve after trial was 1 year,
fHe went to trial, took the witness stand,
hils record was brought out, andé he was
duly convicted. The sentence was 10 months,
The Jjudge explained: "I did not know
what kind of guy he is, I did not conduct
the trial. Just thought the maximum mis-
demeanor sentence--~l1 y=ar--was not necessary.
Besides, he has a similar case pending befcre
the Supreme Court.”

Case #8

The defendant, 2 man 1n his 50's, had
lured 2 9 year o0ld girl into his apariment
(he was the superintandent in the house)
and demanded that she sodomize nim. Ee also
raped her, The medical report corroborated
the charges and neighbors said they had seer
the girl leaving uhe man's apartment dis-
shevelled and crying. The first offsr Ffor
2 plea was an E felony with U years. This

et
offer was made and rejscted before the defzn-

dant's record was discovered which included

child rape and rape. After that, a C falony

with 10 years was offere The deigndant

refused and kept saying "D with 8, D with 4."

During the trial a last offer was made: C

with 15 year At thils point the defendant

* This, the ADA claimeéd, was desirabls tecause it Xept =he

case In the Criminal Cour“ and reduced the congastsd Suprems
Court's caseload. MNo detsrmired =ffort was mads to reszch
the (Westchester County) owner



accepted, but the judge refused. The
record d4id not come out in the trial

since the defendant did not take the
wltness stand but the Judge had it before
nim 2t sentencing. The Jjury, after

hours, found the defendant guilty of all
charges: rape, sexual abuse, sexual mis-
conduct and endangering the welfare of a
chlld. The sentence: 25 years, "I am
taking him out of socilety," the judge said.

Case #9

Three men, one the defendant in the 100
sample, were charged with having attempted
to rob a store at gun point. A radio
alarm had brought the police in time., This
defendant had %ied himself up, so 25 to
look like a victim, but he was ldentifled.

There were scme shots fired, and one of
the three men was killed by the police. The
charge was originally "atiempted murder of =z
police officer," as well as robobery.

The defendant was "arficulate," znd the
DA was worried about "the impression” he
could make an the jury and of the character
witnesses he might prcduce.
A plea offer for 10 years was refused.
The defendant, protesting innoc_“ g, would
have accepted & plez fopr an E 1 n;. n
this, he seemed to have been backed by nis
attorney, who thought he had a chance of
being acquitted. "“e disappcinted me. =He
was one of the most articulate clients I
ever had... Unfortunately, when he got
the stand, he froze. I could not under
it, he had practiced sc much, he had ©
the story so meny times. We had ren
the whole thipa--bow he wWwas To 3ay that
ol
2

*'J

etc.") Apparently ne had a number
standing similar robbery cases. Th



some falk abouf a Robin Hood crusade against
store owners who Ironted for the narcotics
trade. The defendant belonged %o az religious
militant sect. His minister and wife zt-
tended the trial, The sentence was 15 years,

Case #10

The defendant was arrested with two others
in a2 car that was slowly cruilsing in a nigh
crime area., The policemen claimed they found
a gun, between the feet of the respondent.
{(There is legal presumption, rebuttable by
defense evidence that 2 gun Tound in a car is
in the possession of the riders.] A motion to
suppress because the search was illegal was
denled. An offer to plead guilty to an E felony
without promise of time was refused. After 2
trial, in which fhe defendant did not tzks the
stand, the Jury convicted of the possession
charge (2 C felony). Ee was sentenced o 3 years.

Case 711

The case developed from a visit of two
iriends to 2 prostitute's apartment in 2 housing
development that had 1its own security guards.
For some reason the lady wanted the two men %o
leave, which they refused. The guards came and
removed them with handecuffs and nightsticks.
In the process, the defandant, one of the two
men, spit at the guard and threw a brick, bui
not at him. The original chargs was aggravatsd
assault, harrassment, and trespzss. 2t the ore-
liminary hearing the aggravated assault charce

O

was reduced to simple assault. The aefendanc
refused to plead gullty to assault znd tha case
went ta trial in the Criminal Courmt,

In the jury trial the defendant, insisting
on his Innocence, was zegquittad of the asszuls
charge, and the “*nsoass charge was drcpned be-
cause the lady-complainant failed to zppear.
Thus, the defendant was convicted only of harrazss-
ment. KEils sentences was 135 days, of which § nad
been servad in zre-trizl custody.



Case #12

The defendant worked in a2 building In which
an office ecuipment company had been burglarized,
4 few days later, the defendant was srrested
when he returned the keys to a rented truck
which contalined some of the missing merchandise.
The trucking company recognized the delendant
as the man who had rented the truck. The defen-
dant sald he was only returning the truck for
another man, ¥. The rental: contract _was in the
name of X, but the truck owner testifled it was
the de:endant whe signed fThe name. K was never
produced but two witnesses said they knew him
and that he resemblsed the defendant. 4in inde-
pendent witness and the defendant's wife (who had
an assault action pending against him) who had
seen the defendant put the equipment into the
truck, refused to testify. They sald they wers
afraid of the man. It was on the witness's in-
formation that the polliceman arrested the defen-
dant when he returned the truck.

in early effort to obta

in
the defasndant insisted on tri

2 plez failled:
zl

During the trial only the rental car owner
testified for the prosecution. The defendant
produced two 2llbi witnesses from out o town.
The jury acquitted, and the judge commented:
"On the evidence they did the right thing."

On .the day before the triali, the DA, sensing
the weakness of this case, asked the judgs for

a2 postponement so that a rapdwriting axpert could
examine the signature on the rental centract. The
Judge declined: "I refused to let him do 1t, he
should have done 1f before., I did not want %o
delay the trial a wesk for the znalysis. There 1
congestlon in the courts and if I had allowed hin,
the defense would have callzd cone also.!



Case #13

The complalinant was startled from his
sleep by two youngsters rummaging on his
porch. He testifled that he saw them try-
ing to get into his house "using a bar of
some sort $o pry open the window." The
defendant was arrested by pollice a bleck
away. He admitted trying to steal a chair
from the porech but denied burglary. He had
ne pricr record.

The case was Ilndicted on z charge of
attempted burglary and only a feslony plea
offered. The defendant, cn advice of his
counsel, refused the plea. The complainant’s
testimonj did not suffice for the vurglary
charge and the Supreme Court jury convictad
only of a B mlsdemeanor of attempted peftit
larceny.

Case #1104

The testimony was that three men entered
a2 store, one of them a defendant in the sam-
ple. He and one of the others allegedly Uu“Wnd
guns and took 3150. 4 plainclothesman nearby
heard the commotion and arrested two men on
the run. They had no money andé no guns. The
third man got away. The two men were bocokad
for attemnted murc--, robbery, and possessicn
¢f a gun. The murder charge was dismissad
at the preliminary hearing. When the Legal
Aid attorney discovered there were two other
armed rotbery indictments a2gainst this delfsn-
dan%, he asked the court to assign ccunsel,
In additlion there were seven pricr arresis, ine
cluding rcbbery, burglary, and a2 weapons chargs
pendling against the delfendant.

The DA offared 10 yzars for thils one case.
The defendant declined. == was then offersed
15 years for zll his robbery cases. Again the
defendant declmn,d, _lthough counsel advised
him that the chances for zcqulital were alnimal.,
The c¢ther Lhree cases, in counssi's cpinicon,
offzred scme chance feor acquitial becazusge of

ldensification problems.



The defendant refused to plead: 1t was
his word against theirs. During the ¢rial
a defense developed that was unexpscted by
all. This is how the lawyer described i%:
"For some reascn, the co~defendant told some-
thing I believed was a lie. He sald he did
not know my client. It was a man named Joe
with two other men who proposed to rob the
store. He did not know where Joes now was.
But with the help of his testimony, and some
contradlctlons in fthe other evidence, I sug-
gested to the Jury that my client was one of
the junkles who happened t¢ be in the store
at the time of the robbery. It was encugh
reasconable doubt for the jury to acguit. 3o
he turned out to be right after all,.."

The prosecutor estimated that 1f convicted,
the sentence would have been 7-20 years,

Case #158
W. was found in his car with a knife wound
in hls chest. The police arrested J. who, W.

-
sald, had been the assailant.
complaint, claiming he had stabbed in
defense when W. had pulled 2 gun on him; a2 gun
was found in W.'s car when 1t was routinely in-
spected for inventory purposes. As the Jjudge
reports it: "If was a very short trial; both
sides withdrew thelr complaint. MNobody testi-
Tied. There was nothing to do but acgquit the
defendant. There never was an offzr to piead
guilty. "

Case #186

The defendant and a co-defandant, whe sub-
sequentiy jumped ball, were charged wiith robbing
an elderly woman in the hallway of her apartment
bullding. The prosecutor considered “he svidencs

strong and offered the defendant a2 plsa to an =
felony with probation. The defendant, & Vistnanm
veteran, marrisd with a child, had no criminal
record. The defendant was prepared to plsad %o

2 misdemeznor but nct to = fs2lony, wnich would
cost him his job. Eecauss the ADA considersd
acquilttal unlikely and convieticon soccially desir-
able, ne went to trizal,



At the trial, the defendant came up with
the surprilsing delfense that he was trying to
persuade hils co-defendant from committing the
robbery. Thils defense was not at odds wlth
the story told by the victim, and the Jury
acquitted. The judge commented: "The ADA
did not expect this defense and was no match
for it."

Case #17

A 1970 Buick, on which the serlal num
had been altered, was found registered in the
name of the defendant. The car was stolen,
but the defendant claimed he had pought it far™
cash from a third party. The cnarge was Tor-
gery and unauthorized possession of a stolen
vehicle, a D felony. The ADA had offered 2
gullty plea for an A misdemeanor because of the
defendant's good record and old age. (He was
0.} The offer was declined because no as-
surance was glven that there would be no pris-
on sentence.

The case came to trial, the defend

ant
convicted of the possession charge, 2 D falony.
The sentence was probation.

Case #18 (Marcotics Court)

2

The police were informed th
was a dealsr in drugs and had a

T Fyoor o
vy e
o VO O

heroin in hls possession. When olice ar-
rived, they found 19 snvelopes of herocin. The
defeandant, to protect his wiFe, aid: "Don't

take her, this 1s z2ll my stuff." Hls sole de-
fense was that the sezprch warrant was not signed
by the police. 4 judge gram*ea the motion <o
suppress, hut 1t was reversed Meantime, thes

defendant, who had been cut or ball, was arresce
on another 4rug possassion :rarce. The olfsp

was & plea to a2 B felony to cover beth indicimen
The defendant refussd znd insiszed on briazl, Dz
waived the jury, beczuse he had received a bresX
from a judge (who nad granted the moticn %o sup-

ey

ot

v}
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press), and was alsc afrald that the large
amount of heroin founéd would prejudice the
Jury. He was found guillty and seantenced to
15 years. It appears that on a B guilty
plea, since he had a fslony drug recerd, he
would not have received less.

Case #19 (Narcotics Court)

The police testifled that the defendant,
a man with a 20 year long record of wvarious
crimes, was ohserved carrying = gun. Hs
£fled in a car. When he was arrested in the
car, drugs were found, znd 2 Zun was recoveread.
There were three other oeccTn in the c¢ar, aut
they were not prosecuued. The defendant
claimed the police had put drugs and gun on
him a 'second time because in an szarlisr arrest
he had convinced a judge that the police nad
tried to frame nim. The ADA offered a2 D felony
with a2 U yezar maximum. The defendant re-
fused and was tried. He was acquittaed on the
gun charge and convictaed on the D f2lony drug
charge. The sentence was & years. The ADA
remarked: "It 1s always dif fi 1t to convince
a Jury of possession of a gun.

Case #20

Alerted by a radic call, the pclilice stopped
a man 4driving an ﬁTTegad’y gtolen car., The man
driving it, subsequently the delendant, nad 2
stab wound and was "rambling incoherently." The
complaint was that the man had jumped into the
open car while the owner was cutside, and had
driven 1t away ““fi"; to run over the ownar,
The charge was theflt and ;ssault, but was reduced
to a misdemearnor in the Grand Jury. ("4 1289 car
does not deserve Supreme Court %reaiment.") The
defandans »efused, neverthelass, to plead zuilsty
insisting Shat the complainant had zttacksd hinm
and %o save nls lif2 he nhad jumped into the car

and driven away.
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At the trial, whilch lasted six days,
both complainant and defendant testifled.
The Judge had dismissed the assault charge;
the Jury acquitted on the theft charge.

The defendant was 22 years old, had no
eriminal record, and was a Vietnam veteran
wlth seven medals.

Tahle 11-2 summarilzes the twenty trial cases:
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Table 1l-2

Sample of 20 Trial Cases

¥Kay: 0O=None
+=Ma jor
?=Unknown

Type of Criminal Plea Trial Reascens fTor
Crime Record®* QOffer Quitcome Refusing Ples
1 Insurance 0 Prob. 3 yrs. hoped to be zac-
Fraud gultted because
hed been acguit-
ted recently of
similar charge
2 Street + b yrs. T yrs. against advice of
{purse) counsel; nc ap-
robbery parent reascon--
evidence strong
3 43 counts + 25 yrs. 20 yrs. little to lasze
ef rape, sodw

omy, & robbery

L Rape + Prob. 2 yrs. stuck with boy-
{if she friend; refused
had turned to turn state's
state's evidence
evidence)

S Agg. + D Fel. D ¥Fel. would lose Jjeb, ™~

Assault (Prob.?7) Prob. i? convictad for
felony. Insisted
on misd, plea or
trial

6 Robbery * C Fel. 3 Fel. Mother ("2 power-

T yrs. house”) insisted
’ on trial against
advice 07 counsel

7 The2t of + . A Misd, 10 mos. no risx; plsa of-

3 yr. cld 1 rr. Ter was wmaximum

car sentence zitar re
reduction %o misd




10

12

i3

1k

15

..}_56_

Type of Criminpal Ples Trial Reasons for
Crime " Record Qffer Qutcome Refusing Plea
Rape of + 10 then ne apparent
Child 15 yrs. 25 yrs. reason, evi-
dence strong
Armed + 10 yrs. 1% yrs. saw chance of
Store acquittel (at-
Robbery torney agreed)
Passno. ? E Fel, C Fel. verhaps hovpe of
Weapon w/o sen= 3 yrs. acquittal; small
tence prom. sentence risk
Assault, ? simple 135 days hoped for ac-
Trespass assault quittal
{reduced (misd.)
to Misd.)
Warehouse ? acguid- hoped for acouit-
Burglary ted tal
Attempted ? Felony 3 misd. koped for zeguit-
Bome Bur- Plea tal
glary
rned + 10 yrs. aequite no apparsnt rea-
Store ted son--against
Robhery advice of coun-
sel
AZE. ? None acquit- noped for acguit-
Assault in ted tal

Cross Com-
plaint




Lt

‘>i3)

. \1'

Type of Crimineal Plea Trial Reasons Tor
Crime Hecord Qffar Qutccme Refusing Plea
16 Robuery 0 E Fel. acquit- smell risk at
. with ted trial since he
Prob. had no crim.
record plus
chance of ac-
quittal
17T Stolen a A Misd. D Fel. Because no as-
Car Prodvu. surance of non-
prison sentence
18 Drug Sale + B Fel, is5 yrs, diffarance be-
{bench tween plea offar
trial) and sentence
19 Drug Possn. + D Fel. b yrs. hoped for ac-
L yrs. guittal, plus
li4tle risk
20 Car Theft ¢ Fel. Acguitte insisted he was
Assaunlt 1 acting in self-~-
defense, Tafused
to =2cecent 2 ples




In 8 cases, the defendant refused a plea because, as
he saw 1t, zccording to his lawyer, he had little to
lose by going to trial. In some cases the promised sen-
tence at the plea was reported to be too close to the
maximum he could expect after trial; In others he report-
edly gambled on the unlikely event that the jury would
nat cenviect. In one case the defendant's only aim rsport-
edly was to aveid =2 prison sentence, in which he succeeded:
the plea offer for an A misdemeznor held no such assurance,
but alfter the defendant wasg convicted of a feleny in the
trial, he recelved a probation sentence.

The higher proportlon of serlous charges that end in
trlal makes sense frcﬁ the defendant’'s perspective. IT
a defendant 1s faced with a plea offer of 2 10 year sen-
tence and has the expectatilon of 2 15 year sentence after
trial, trizl with the possiblliity of acquittzl seems a
reasonable gamble. However, T the choice 1ls hetween 2
plea with a2 promise of probation and a2 trial with a2 possil-
bility of a 4 year sentence, 1t 1s understandable that the

defendant might opt for the plea.



CHAPTER 12

Police Overcharging

Police are often blamed for overs
charging the case at arrest. The data
of this study yield scme insights into
that problem.
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When a police officer observes a crime or responds
to a citizen's c¢call for help, he must sort out the facts
and figure out what happened; decide whether to make an
arrest--and then fit the facts into the technical strue-
ture of the Penal Law.

Often there 1s doubt as to exactly what happened,
especially iif the policeman was célled in after the
event. In these situations the policeman usually re-
solves the doubt in the direction of charging the maxi-
mum that 1s compatible with the available evidencs or
the evidence that may be expected to develop upon furth-
er Ilnvestlgation. This policy of charging the maximum
1s Ingrained in policé routiné for at least two reasons:
first, the police assume that it is easier Lo reduce a
charge lafter than to railse it, and second, the police

are aware of the plez negotiztion process likel

<
cr
8]

Yy
[A]

ol
H

ecutor with the highest charge consistent with the evi-
dence, so as to start to negotiate from the highest pos-
sible level. |

The maximum-charge ruls often results in a lack of
sufficient evidence to provide proof of the full charges.
Thus there often develops a discrepancy betwesn the po-

ilce charge and the charge for which there is clsar proof.
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Beyond the routine appiication of the "maximum-rule”
overcharges in the sample could be categorized as follows:

o legally correct charges, called overcharges,
because they are in conflict with established
prosecution practices;

¢ +those that did not appear to be supported by
the evidence from the beginning; and

e overcharges that resulfed from conflict situa-
tions at the time of arrest between police and
suspect.

An example of the maximum-rule is illustrated below:

A policeman sald he observed a man trying
to enter a car. After scme questilons he
arrested the man who admitted that the car
was naot his. He charged him with grand
larceny, criminal possession of stolen
goods (both felonies), unauthorized use of
a vehicle and possession of burglary tcols
(both misdemeanors). The car owner Was
notified of the event but never came to
sign a complaint. At arraignment the de-
fendant pleaded guilty to attempted petit
larceny, a2 B misdemeanor.

The poiicemaﬁ charged the maximum possitle offense,
grand larceny and two lesser offenses, possession of
stolen goods and unauthorized use, so that the prose-
cutor coulﬁ have charged a variety of offenses.

In the following case, the facts including fthe de-
fendant's interest were nct ¢lsar, and the pellceman

charged the maximum.
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mhe defendant gratbed a young girl and
kissed her. She hit him and he struck
ner with the bottle he had been drinking
from. The policeman sald she had re-
quired some medical attentlon "although
T don't know how much." The following
day she recognized nim on the street and
he was arrested. A famlly court warrant
was on him, he also nad a record. He
was charged with Assault 2, which at 2r-
raignment was reduced to Assault 3, and
he received a2 conditional discharge.

Below are examples of the second category of aver-
charges where the charge under the maximumirula was tech-
nically correct, bubt somehow exceeded the prosacuter’'s
notion of a felony; that 1s, the teennlcally correct
chaerge conflicted with prosecution policles. The best

example 1s the case of 2 forged driver's license. The
=]

o)
®
<t
K
1Y)
y
1y
il.
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tforgery” is usually discovered during a rousi

(7
t

check. In such cases the volice regularly chargsd po
session of a Porged instrument, consistent with Sectlon
170.25 of the Penal Law, 2 D felony.. Prosecutor and

court allowed such defsndants to plaad

[
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54

09

3 car withe

o4
{

lation, according to Section 501.3, drivin
out a2 license. '

The 170.25 charge requires knowladgs that the ii-
cense was forged. 3ut the inference of this knowladge
is fairly safes, if not fcor the purpases of 2 srdzl,
caprtainly for purpcses of

less, She prosecutor does nct regard this crime 235 2
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felony. One ADA expressed the prevalent view in such 2

case:

"This was a case of overcharging. There
were alternatives in the law that could
have been charged but weren't. It could

have been charged from the beglnning

as

violation of the motor vehicle traflic
law. It i1s not equitable to charge /such

a case/ with forgery, a D felony."

In the same case the judge sald that the

350 fine on

the violation is what the driver would get in trafilic

court, where the case belongs in the first place.

The forgery case below illustrates another technical-

ly correct charge which exceeds sstablished prosecution

policies.

A 55 year old woman without a rscord

AT
s &D

plied for renewal of her driver’s license.

At that point, 1t was discovesred tha

- s
T ner

old license was Porged. She was chargesd
 with using a forged instrument, a felony.

However, that crime requirss knowlsdgs on

the part of the defendant, and the ADA

szid: "That she gave the license €2
Motor Venicle Bureau showed that she

P
" bt

éid

not know Lt was forged...Zvery pessession

of a Porged instrument case I
a possessicn of a forged lic

-

cases T lknow of were sent teck from

1

avar had was
nse, All the

-
vlel-

Grand Jury with the instruction SO prosecute
the case for 501-3, 2 violatlon 'possasssion
of a forged license,® feor which it is not

necessary to prove thet the defendant ¥new
thne license was forged." She weas fined 350.
Noted the arvesting toligeman: "The real
difference was that Secauss ¢ the forgsary
she was in %he can for a Tsw pcurs. I am
sure =hat it made a2 dilference 3o nrer.”
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Below are two other kinds of cases in which the po-
1ice charge was technically correct but did not £it the
presecutor's perception of a "felony."

The defendant and complalining witness, a
woman, lived in the same building. There
was a prilor relationship befween them.
After some drinking and a card game in
his apartment the defendant became vio-
lent and allegedly took, with his knife,
the $5 he claimed he had won. The po-
lice were called and the defendant charged
with Assault and Robbery 1. He could not
make bail, stayed ten months in pre-trial
detention, attempted sulcide during that
time, and then pleaded gullty to criminal
possession of stolen property. He was
sentenced to "time served."

The defendant and three other men were
found at midnight in a bullding in the
XX-market, fenced In territory. To en-
ter it a pass 1ls needed which none of
these men had. Two of them were on pa-
role. They were charged with burglary
and criminal trespass, the lesser in-
cluded offense which required no proof
of intent to commit a crime. They
pleaded gullty to the latter, a viola-
tion, and received a conditional dls-
charge.

The following are examples of cases where the po-
lice appeared to go beyond the maximum-rule criteria.
Tn these cases a felony was charged without appropriace
evidence and without specilic motive.

In conversations with the pollce officers a varlety
of instituticnal rewards were menticned that might moti-

vate the policeman to exceed the magzimum-rulz and over-
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charge. Pollce officers themselves tended to mesasure
thelr own productivity by the seriousness of theilr ar-
rests. "A guy feels better if he ccmes in with a bur-
glary rather than a petty larceny,"” explalned

a Police Lieutenant. "his 1s one factor--you might
call 1t prestige~-which contributes to Inflation of
charges." Also the structure‘of'bvar—time pay sencourages
officers to make "convenlence” arrests and to arrest for
felonles rather than misdemeanérs. Convenli=znce arrests
usually involve unsoliclted interventlons or =sasy eol-
1ars" in situations where the defendant's actions may
only border on being criminal. The polilce charge a fel-

‘ony because the {elony arrest requires the officer!

e

S
presence through Arralgnment unless the officer 18 ex—
cused at Central Booking. This often guarantses over-
time., In contrast, & misdemeanor arrest can be processed
through a summons which discharges the aificer from furtn-
er involvement.

The following

0

ase is presented as one example of an
arrest that might fit this category. Obviously, it 1s

impossible to be sur

[§1]

of the pollce officer's routline:



The defendant had been living with nis
common=~law wife and child. They fought,
he left the apartment. She went o &
friend's. When the defendant returned

he dlscovered one of his wife's frilends
trylng to open the apartment door. Ee
demanded the kay, an argument ensued,

and the nelghbors called the police. The
defendant was arrested for robbery. There
were some differences in the version told
by defense counsel and by the arresting
offlicer, but they agreed that the key to
the apartment was the only object of the
alleged robbery. The complainant did not
want to prosecute but the arresting oi-
Picer insisted on drawing up robtery
charges against the defendant wiho nrad no
prior recard.

The defense counsel, an experienced member cof the
private bar, sxpressed dismey:

"Yaars ago, the police would never have

mzade an arrest of this kind. They would
nave trised %o get the whole story nefore
drzgging someone into court on a felony

charge. Nowadays, I think the cops are

Just out to make arrests.”



In the following case, the long record of similar

crimes coupled with the unmistakable evidence of the

tocls may have moved the policeman to stretch. fhe no-

tion of

Here,

"attempt.”

The defendant, with a long record of bur-
glary and forgery was arrested with Swo
other men near the complainant's house.

The defendant was in possessicn of a full
bag of burglary tools. He was chargsd with
attempted burglary and possession of bur-
glary tools, and was allowed to plsad gullty
to the second charge, z2n 4 misdemeanor; sen-
tence was a conditionel dischargs. The law-
yer, a private attorney, was satisfisd: "In
a trial I could not let him take the stand,
with the record he has, he could have gotten
a year In jail. We got the best possible
deal."”

&

finally, L1s an overcharge of a2 speclal kind:

The defendant was a2 parking lot attendant
workina for 2 citywdice corparaztion. 4 woman
nad been chargsd 32% for the parking of her
car and zpoarently receivaed z ticket for that
amcunt. In the ledger he had entared 320 and
kept the difference. Both the ccmpany and the
woman complainsd. The man had no record and
had been fired. The policeman charged petit

larceny, a misdemeznor, and falsifying =z Susi
ness record in the lst degree "with the In-
tent to commit ancther crime” (“a_h_J the lar-
eeny) an E “alonj. Ze was azllowed %o plsad
gullty to "attempted pebit larceny,” (the
lasser included offense of the crize he com-

mitsad) and fined 3100,
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A1l concerned were convinced that this had not been
the only fraudulent btransaction of the defendant, which
was why he was charged, prosecuted, and convicted. Saild
the defense attorney: "It was possible for the parking
lot company to get other witnesses." The ADA: "I sup~-
pose wé could have tried to get other people who had
heen swindled by asking the company to go through thelr
records.” But neither the ADA, nor the company, nor the
defendant were anxious to follow up. The policeman per-
haps anticipated the posslbility of such a develapment,
and felt that this crime had the potential dimensions of
a felony.

The last and least frequent category of overcharges
but potentially the most serious occurred when the ar-
rest did not go smoothly or when the police zllagedly
used force. In such situations the police sometlmes de-
ecided to "throw the boock" at the defendant. Three cases

serve as lllustrations:



Another exampls of this type of overcharge is illustrated

below

-
-

Juan R. was charged with felonious assault
and resisting arrest. The incident occurred
in a2 bar, where according to defense counsel,
the officer saw the defendant swallow a sub-
stance he thought to be cocaine, grabbed him,
and tried %o force him to cough up the sub-
stance. The defendant resisted. From thils
polnt on the version fteold by the policeman
and by the defendant, as transmitied oy his
counsel, differ, The officer gaid he knew
that the swallowed stuff was cocaine Decause
the har was a .trade center for 1it. He

knew She defendant who had been arrested
previously on drug charges: and was frus-
trated over the lost evidence. 4s nhe told
the story, the defendant as he approached
nim and zccused him of swallowing cocalne,
retalizted by shouting obscenities and as-
salling the olficer.

As the defendant tells the svents, the
officer after their cclleoguy beat khim up SO
that he was bruised and bandaged. The of-
ficer charged the man with resisting arrest
and felonious assault, provably an overcharge
since the policeman did not claim that he was
injured. "I was endangered,” ne sald.

When the defendant a2nd his passengsar drove
by & police car, the officer [lashed the
warning light because the driver lLocked

young. The driver, instead of pulling over,
sped off: after 1% blocks of chase the de-
fendant drove into & pole and then awaited
the police officer., The car turned out to

have heen stolsn an hour ezrlier from a2 nesr-
by strest. He was charged with grand larceny,
reckless endangering of numsn life, Criminal
Possession of Stolsn Property 2, unauthorized
use of 2 venicls, and resisting zrrest. (The
endangering cnargs refarred fo the 12 block
speading. The owner of the car, apparently
failed o Teturn L0 the ccurs. on sxchangs
for stipulating that the car was not nils, the
defandant's charges weres rsduced To petis lar-
geny. The remaining faleny (sndangsrment) wWas



of dubious value. Remarked the ADA: "The
police add charges because they think the
more they charge at arrest, the stronger
the case will be in Court. But sometimes
it looks worse for that reasocn.” The de-
fendant had a prison record and was in
fact on parcle from a S5-year sentence,
wlth two more years to serve. He pleaded
gullty to the consolidated A misdemeanor,
and ohtained the maximum one ysar sen-
tence to run concurrently if the parole
was revoked.

Another possible overcharge which perhaps reflects
lacic of good faith on the part of the police was the

Tollowing:



The defendant, & young black man, employed

as a sewer Worker, living with his ccmmon-
law wife and child, was arrested on two
cceasions. The first time, he was driving
his wife to the nospital in an unregistered
and uninsured car belonging to his brother.
Be was -stovped by the police and given &
summons for the venhicle infractions. When
the police searched the car, they discovered
=z knife and manchukz sticks. Nelther would
be illegal unless the police could show iIn-
tention to use the instruments for 1llegal
purposes, but there was nc evlidencs of thils
intent. Nevertheless, the¥ charged the de-
fendant with possession of a dangercus wea-
pon as a felony. The derfendant then allegedw
1y offered the arrssting officer $15 if he
would let him take nhis girlirisnd to th
nospital hefore booking. Thereupon a o
hribery charge was added.

The defendant's second offense cccurred
severzl days later when ne was returning to
court. He was stopped by a different of-
flcer on a Straffic check and told Tto move
his car Lo a service road. The offlcer re-
ported that the defendant resisted and tpled |
to drive away, Justifying a charge of I
sisting arrest. At the statlon house,
arresting officer tald him to ask his v
to bring down pail money. When she arr
they collected the money and charged the de-
fandan® with bribery. MNeither presecutor
nor judge believad the officers. The pro-
secutor thought the dafendant was the victinm
of a2 "bum rap."™ But since the bribery at-
tempt was not controverted, the prosecuicr
insisted on a2 convicticn,

2
slony

(B

what is She overall effect of police overcharging on

the system? There is {irst the bookkeeping effact. The

naximumecharze ruls involved cases where the avidsncs

eventually required a reduction of the chargs. In scme

nowever, the evidence probably coculd have heen
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improved and brought closer to the "overcharge, " if po-
lice or prosecutor had found 1t worth thelr whila to ex-
tend their investigation.

Two guestions were involved in the reduction in
charges by prosecutors in return for guilty pleas. Cne,
whether the custom of charging the maximum has an effect
on the plea bargalning process, as the prosecutors seem
to think. The other 1s, whether if such an effect exists,
it allows the prosecutor %o bring the plea ¢loser to what
it ought to be according to his perception of Justice.

What emerges 1s that most of the overcharges are what
the word denotes, more serious charges than the complaint
deserves. Thers were only a hand;ul of cases whers the
police could have been suspected of fabricating charges.

The overall impression left is that the overchargss
occcasionally resulted in gullty pleas with minor sen-
tences, pleas that might not have materialized had tThe
cases been properly charged. This may have been par-
ticularly true of defendants who found themselves in
pre-~trial custody.

Perhaps the most serlous consequences of police over-
charges 1s that the defendant will have 2 permanent felony
arrest on his record and no cne will ever know whether
or not there was at least probable cause to char

Telony.



CHAPTER 13

The Withdrawal of the Complaining Witness

Lack of cooperation by the complaining
witness was the major cause of dismissals.
The most frequent reason gilven lor non-coop-
eration resulted from the complainant's "set-
tling the problem" with the defendant; es-
peclally in those cases where the defendant
and complainant were married, formerly marrisd,
lovers or friends. Other causes leading to
dismissals were fear of retribution and Irus-
tpation in dealing with the system. Cases 1in
which there were cross-complailnants often lad
to dismissals. In the majority of cases in
which the complainant did not cooperate, the
prosecutor acgquiesced to the withdrawal of
charges and the case was dismissed.



- 174 -

Ninety-eight percent cof arrests for victim crimes
were initiated by the victim wha them became the key wit-
ness in the case., Yet before the case reached disposi-
tion, 37 percent of all complainiﬁg wltnesses ceased
cooperating, either by not appearing in court or by for-

mally withdrawing the complalnt.

Table 13=-1

Frequency of Complaining Witness Withdrawal

Withdrawal of
Complaints
for Bach Crime

Rape (Siﬁ
Robbery 10
Assault ‘ 63
Burglary _ | 37
Larceny (22)
TOTAL 37

400 sample N
Welghted N = 28,887
Approximate N = 157 - —

2 v k + L - -
WImoer L parentheses refers %0 hazo
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vie=im ceased to care, the state also appeared to care
less,

Complainant withdrawal not only frequently causes dis-
missal, but also major charge reductions. The following
table compares in each crime category the disposition of

the cases where the complainant withdrew with cases where

he di1d not. :
Table 13-2
Result of Complaining Witness Withdrawal
Reduction:
Misd. All
Dismissal aor Less Other TOTAL

Rape .

Withdrawzl (100)* —_— - 100
All Other (51) (25) (25 100
Robbery ‘
Withdrawal 71 £29) - 100
All Other 23 43 3L 100
Assault
“Withdrawal 72 (25 ) (3) 100
4131 Other 21 70 g 100
Burglary

Withdrawal 53 {(a7) - 100
All Other 18 77 (5)° 100
Larceny

Withdrawal (€8) (32} — 100
411 Other 33 63 (uy- 100
TCTAL

Withdrawal 89 30 (1) 100
A1l Other 24 63 13 130

400 Sample
Welighted N = 52,
fpnroximate N =

N

72
81

* See footnote to Table, . 1T74.
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Since "making up" was the most commen zeason for with-
drawal, its higher frequency in cases wherse there was a
prior relationship between victim and defendant was not
surprising. In the following table, the reasons for with-
drawal are tazbulated by charge.

In one quarter of the cases there was.no recorded
reason for the withdrawal: thls Eigh proportion of "in-
knowns" resulted hecause the study plan did not include
systematic interviewing of wictims, There was sulliclent
indirect information as to reasons, however, from inter-
views with policemen, defense ccunsel, presecutor, and judgs

to outline the baslc structure:
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Table 13-3

Motive Ffor Non-Coosveratlion by Complainant
by Major Crime Categorias (victim crimes only)}

Taresny TCOTAL

Rape HRobvery Assault Burglary
Vicetinm &
Defendant (7)%# 31 33 60 (89) 38
made up
Fear of
Self-In-— : ‘
erimina- — 17 15 10 - 12
tion
Intimida-
tion (59) 14 2 9 - 8
Frustra-
tion -~ - 7 18 (28) a
Manage- |
ment — 8 11 5 (3) 3
No Reason
Found (314) 12 32 — (2Q) 25
TOTAL 14349 100 100 100 139 1¢e
Share of
TOTAL (2) 6 by 21 17 12 100

400 sample
Welghted I

18,003
Aporoximate N

28

n o

¥ Sze footnote o Table, ©Dp.1THE,
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The following cases lllustrate the varlisty of motives
and circumstances leading to withdrawal:

The first case 1s a typical famlly affalir,
The defendant and hls common-law wiflse
had lived together for ten years. They had
their shars of quarrels and scmetlmes these
zot rough. Cne night, the defendant had been
drinking and ne and his wife fought over
money. When she refused ¢ give aim her pay
check, he hit and injured her. She called
the police; the defendant became Ir
Convinced ne would go to Jail, he of
the police $20. They charged him with rob-
bery L1, assault 2 and vribery. The com-
plainant was taken to the hospital where she
recelved stitches for a2 cut on her nhezd. In
court, she requested that the chargsd be dis-
missed. The prosecutor insisted on z plea
to hribery, 2 misdsmeanor, and the defandant
was sentenced to a conditicnal discharzge.
The Jjudge sxplained, "They were standing arm
in arm. 3he told me he was 2 good man and
a good provider. They nhad been togesther ten
years and they had ‘every zppearance ol stay-
ing together zanother ten.”

Praosecutor and defense counsel considersd
the case routine; the only oddity was the
Provbation Department's recommendation fo dis-
chaprge the defsandant on copdition that nhe
stay away from the complainznt. "They don's
understand what's going on," the Legal Aild
lawyer sald, "to recommend that they stay
away when 1t would be impossiile 5o separats
them."

In ancther case, the dafendant z2ndé complainant wers
sommen-law pustand and wile, They had split up several

- 3 s - 2 4 FER i 3 Iaf 3 - -
Jyears talicre the Ilncident buip the Zelsndant contlinusd to
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Cne night the complainant repcrted to
the police that her ex-husband had torn apart
her apartment, and when the polilice arrived
they found the place in shambles. The defen-
dant, waiting in the sitreet, admitted his re-
sponsibility. "I took him inside, hoping he
would offer to pay and then I wouldn't have
to arrest him,”" explained the officer., "But
he picked up another object and threw 1t
agalnst the wall. I had to arrest him. When
T finally toak him to the station, he offered
to pay. The defendant seemed to want to be
arrested. He wanted to prove somethlng to
the woman--that he was a man and that ne would
go to jail for her., He had done the same thing
four months ago but the complainant felt sorry
and hadn't pressed charges. Thils time, he
did too much damage, so0 she called the pollce.
He wanted her back but she wasn't willing."
The case was dismissed a week after the arrest.
The defendant premised to pay the complainant
and the complainant told the ADA that she no
longer wished to press charges. The prosecu-
tor sald: "This should have been a civil sulc
but these people could not afford lawyers.
They don't know about civil suits., When they
need justice, they call the police.”

A "family" crime may be a "property" crime as in the

following two cases:

A grandfather returning home found his son
and grandson ransacking hils apartment; outraged,
he called the police. Although the son had 25
arrests, the case was dismlissed at the preliminary
hearing when the complainant wilthdraw,

In a secoend case:

TWo young men were caught by a policeman a2p-
roprizting several hundred pairs of stockings
om a moving van; they were ghargesd wilith gran
rceny. The cowner of the merchandise was the

= Fyig

bl
-
=3
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father of one of the defendants who refused
to sign the complaint and never came o
court leading to a dismissal., "He told me
he was a very busy man," explalned the ofl-
ficer, "that 1t was Impossible for him to
get away, but that he was ready to beat his
xld over the head.”

In 12 percent of the cases in which the complaineant
withdrew, the complainant himself was possibly involved
in the commission of a crime and had second thoughts about

going threough with the complaint. One sxzmple occurred

hetween neighbors:

The defendant and her pusband, home-
owners, had fought with their neigbbor for
years. One summer evening the feud erupted
into battle. The defsndants charged into
the nelghbor's yard spraying mece and the
complainant retallated with a baseball bat.
The police were called in, attempted to
calm things down, but the irate complainantc,
in an "exhilarated state" stole ons of the
officer's guns intending to use 1t against
the defendant. Everyone was arrested, the
defendants were charged with assault, uhw
complainant w*uh.”obbnrj of the nollc° of~
ficer The complainant's case was sent to
the Grand Jury and he was Indicted. Mean-
while the case against the defendant was
dismissed when the complainant refused to
testify, claiming danger of seli-incrimina-
tion. Reportedly there was z private settle-
ment assuring dismissals for both parties.

4 similar prawl had =2 similar cutccome:

The defendant was the superintendsnt
of the building in which the ccmplainant
1ived. He was Carribeazn, 2 recent immi-
grant to the city. The CAmUTainar pad

0
{.1.



thrown garhags out his window which led

-ta a number of arguments. Eventually,

they confronted each c¢ther. The complainant
pulled 2 knife, the defendant, wlth a loaded

. gun, called the complainant a drug addict
‘and trouble-maker. A neighbor notified the
police who arrested the defendant for pos- .
session of a weapon and reckless endangerment.
The complainant did not appear in court after
arralgnment. The defense attorney explained
that he had spoken to both parties, both re-
gretted the affair and had settled their dif.
ferences out of court.

At times the involvement of victim and defendant was
manlrested in tbe filing of a c¢ross-—complaint. These
cases often ended in withdrawal of beoth the orilginal and
cross-complaint.

Two wemen were fighting apparently over
& man. Both had to be hospitalized. The
Legal Ald attorney reported, "The police
officer made sure bhoih women filed complaints,
knowing that these complalnts would then be
dismissed."

In another cazse, the defendant was a prosw-
titute, her husband a pimp. The complainant,
who lived in the same heotel a3 the defendant,
dabbled in 1ilsgal activities. The édefendant
allegedly stols the complainant's money aflter
a tryst. He attacked her with a2 board, The
husband emerged and counter-attacked with a
bottle. The defendant and her husband were
pleked up on the street by the police who nc-
ticed thelr bleoedy ceondition. They charged
the complainant with azssault and rotbery. He
f1led a cross-complaint allsging the sanme,

All three spent the night Iin jz2il where 1f was
reported they decided if was in thelr mutuzal
interest not to pursue the issue. The prosecue
tor saild: "You should have seen them when they
walked infto court. They zcted like the best of
frisnds. We get a lot of cases like this; they
scund more sesrious than they ars.”



- 182 -

Tn a eross-—-complaint in which both partles in an
altercation assume the role of delendant, tThe case may
be "settled out of court.”

A prostitute had allegedly stolen
money from her customer after she had brought
him to her room. The complalnant, furious,
located a police officer and had the prosti-
tute arrested for robbery. He never showed
up in court. The defendant plesaded gullty
to a B misdemeanor and the ADA explalned:

"You can understand what happens.
The John runs %0 a2 cop immedlately
after the incident because he's in~
dignant about belng ripped off.
When ne cools downt he reallzes that
he will have to come to caourt to
testify. MNaturally, he 1is embar-
rassed. End of case.”

In ancther case, the defendant was a middle-aged
Greek immigrant with a rudimentary gresp of English
who worked in a gas station.

The complainant had left her automoblle
tc be repaired. When she came to collect it
a dispute arose over how much she owed. Tem-
pers flared, harsh werds were exchanged, the
defendant threatened the complalinant with a
nammer. The complalnant's husband located &
policeman who arrested the defendant and
charged him with assault 2 and possession of
a2 dangerous instrument., The complainant did
not sign the complaint but stated at arraign-
ment that she would not prosecute if the delen-
dant would get psychiztric help ané his =smpleyer
would promise not te leave the atfendant aicne
with customers. The case was dismissed afl
several hearings when the complainant fall
ta return.
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Although evidence of intimidatlion as a reason for

withdrawal was indirect, there undoubtadly are such cases,

Often the pressure might not have bLeen more than an appeal

for mercy, but in some cases 1t was suspected that the

. 1)
defendant had threatened the complainant.

The following case is an exampls of how a rathar
serious c¢rime may evaporzte perhaps teczuse of Intimlda-
tion.

A man had kept his former
secluded Tfor 12 nours agalnst
peat her (fractured her nose and som
her teeth). When npis apartment was
a gun was found and gambling siips.
motion to suppress was denlad.) He was
charged with kidnapping (4 fe=lony), assault,
possession of a dangerous weapon and Dosses-—
sion of gambling records.

w M

The woman was so reluctant a witness that
she was kept in civil jail as = material wit-
ness before zppearing. She refused to testi-
fy; she sald she was threatened.

]

The man was allcowed to plead gullity %o
an = felony with a2 promise of probaticn. The
provation repaort, according to the judge,
vepry favorable, spoke of the defendant as "a
very likeable person.” When 1t was Jound out
that he was on probaticn con a 2
sentence, the ssntence was chang

ional discharge,

1) In the Sueens Criminal Court robtery charges zgainst
swa youshs were dismisssd when the restaurant's nighs
manager and walitress failsed %o appear. Shortly aitsr
the twe suspects were zrrested, an unidsniilllsd tesn-
ager entersd the resvaurant and sald te the manager:
"T near thai you are suppoesed to 3o to court. I don'®
think is would be a good idea for you <o show up.”
(New TZork Post, September 13, 1374.)



Another case which seemed an sxample of

was the following:

According to the complainant, four defen-
dants had heatan him and taken nms welfapre
check; two days later they were raested.

The comnlainant did not show up for subseguent
appearances and notilled the welfare depart-
ment "ot ta tell the police when he reg*auews.
The police thought the complainant witness nad
been "reazched.”

Non-cooperation often resulted when 2

2 neighbor,

a

socizl agency or the police inftervened unsoliclt

In one case:

ted,

being asked by %the wictim.

A mentally disturbed defendant had spent
much of nis youth in mental hospiltals and at
the Sime of the incildent was living with his
family. One nlght he went beserk and stabbed
nis hrother. His mother called an zambulance;
the ambulance driver notified the police who
arrested the defendant over the protests of
nis mother and brother who said they would not
prosecute. 12 defendant was zrraigned. The
felonJ assau’t charge was sent te Famlly Courst,
the possession of a dangerous lnstrument charges
remained in Criminal Court. 3Doth cases were
eventually dismissed.

Property crimes were often Iorgiven i1tutlon was

-

made. Car theft

was a grine

axamplsa uch caseas

-
=

1tal companiles defendant

¥

without



and court resources devoted to arresting and processing
cases may be largely wasted. Secondly, perhaps betler
treatment of witnesses would encourage continued cooper-
ation. The plight of the victim 1s recelving increasing
attention. A recent article in the Wall Street Journal
commented:

After sezrching vainly for years for
ways to conquer crime, some law anforce-
ment authorities finally are beginning to
focus attention on improving society's

-

treatment of crime's victims.

The problem 1s a tough one, whose sol-
ution will require a massive overhaul of
procedures followed by police, prosecutors,
sourts and lawyers. Experts contend, how-
ever, that unless a way 1is found to end
the shabby treatment of victims of crime
there will be a further serious erosion of
public support for the nation's Judicizl
and law-enforcement systems.2)

2} Mitchell C. Lynch, "Tough Luck if You're Ripped OFff,"
The Wall Street Journal, August 7, 1975.



property, and urauthorized use of a vehicla, Cnce the
car was returned and the rental fee pald, the ccmplalnant
urged dismissal of the charges. This case gliclted sar-
castlic comment from the prosecutor about the company
using the court as a collectlon agency.

Another defendant apprehended with a stolsn car was
charged with grand larceny and the case was indicted.
After the car nad been returned and costs repaid, the
complaining owner withdrew all charges and the case was
dismissed.

Yor reasons of convenience, an out-of-town complainant
is unliikely to return:

According to the complaint, the defen-
dant, unemployed and drunk, allegedly jostled
a woman from cut~of-town, emerging from Macy's,
and tried to snatch her purse. The woman sui-
fered minor injuries and called a detective
whe charged attempted robbery 3, assault 2, and
public intoxication. The complainant agree
to sign a complaint at the station house but
never showed up in court. She probadbly leaft
town shortly after the incident. The case was
reduced to public intoxication.

The frequency of withdrawal by the complaining witness
(especially when there was & prior relation to the defen-
dant) and its impact on dispositions suggests two con—

clusions. First, the criminal courts may not be the

appropriate vehicle for resolving disputes and that pclice



CHAPTER 14

The Defendant

Throughout the criminal process--at
arraignment, at the point thereafter when
the prosecutor and/or Jjudge might decide
to dismiss the case, and a2t the time the
defendant is sentenced--many personal char-
acteristics of the defendant are important
factors in determining how severely or how
leniently ne 1s treated. These character-
istics include hils prior criminal record,
his famlily responsipilities, his employment
status, and his age. ,



The personal characteristics of the defendant only
formally enter the disposition process at sentencing.l)
In setting a sentence a judge conslders the defendant'’s
age, family responsibilitiles, employment status and prior
record as well as the crime. However, the data from this
study indicate that personal characteristlcs of the de~
fendant are informally considered both at sentencing and
earlier in the process. For example, defendants wlth no
prior records were more likesly to have thelir ceses dis=-
missed or nave charges reduced than those with records.

Table 14-1 provides a summery of the reasons given
by those interviewed for decisions to dismiss or reduce
the charges that were tied to perscnal characteristics of

the defendant.

|
e

There are exceptions: a judge in setting ball 1s sup-
posed to consider the probability that the defendant
may flee which may involve hils community tlss, em-
ployment status, etec. In charging, a past Telony
conviction raises the charge of a criminal possession
of & dangerous weapon from an A misdemeanor To an B
falony. An exceptlon which takes into account a dew-
fendant's age is Article 720 which allows a defendant
between the ages of 16 and 19 years who had never been
convicted of a felony znd not under indictment Tor an
A felony to be adjudged a Youthful Oifender and have
the case sealsd. (Article 720 CPL)
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Table 14-1

Defendant Characteristics Gited as Contributing

Toward DLsmissal or Reduction or Charges

Dismissals Charge Reductions
A 7

# 2
Criminal Record
First offense 35 - 28
Minor record 8 13
Dissimilar record - 1l
0l1d reccrd L _2
50 b
Position in Life
Employed 13 10
Family responsibilities 11 7
Veteran - #
Student A -
28 i7
Demographlcs
Young 4 5
o1id 5 5
Female - -2
9 12
Special Problems
Drug problem 2 6
In a drug program 2 2
Mental condition 1 3
Alcohol problem - 1
Other health disabillity et 1
5 13
QOther
(Restitution, himself injured, _8 iy
etc.
8 14
TOTAL 100% 100%
100 sample 400 sample

Welghted N
Approximate N

10,505 Weightad N
57 Apoprozimate N

o
1L
n
A')

-4 =

0 0D

b

# iess than .57



About one-half the reasons given for a dismissal or

a charge reduction were related to the fact that the de-

fendant had no or only a minor criminal record.

For ex-

ample in one case a C felony was reduced to an A misde-

meanor.

Next in importance, according o the prosecutor,

The defendant and an accomplice jumped an
Anti-Crime Unit cop dressed as an old man.
They knocked him down and took his wallet,
but he was not injured. The defendant was

a 21 year old drug addict. It was his first

arrest. Because he had no prior record and
the use of force was considered minor, the
defendant was offered an A misdemeanor Dlea
with no sentence promise. Several weeks
later the defendant was sentenced te pro-
batlion.

fense counsel, and judge was the defendant's famlly

employment status.

After a routine check, the defendant was
found in a stolen car, with stolen llcense
plates (from another car) and & forged li-
cense number on the engine. The defendant
claimed he had bought the car from somepody
(1t had been stolen thres years earller).
He had no prior record, had a wife and five
children, and a job as a garage mechanic,
was a war veteran with honorable discharge.
He was allowed to plead gullty to criminal
possession of stolen property, an A mlsde-
meanor, and sentenced to 3 years probatlon.

de-

and

When the specifilc characteristics ol the defendants

were examined in relation to the disposition of their

cases, the criminal record appeared to be more strongly
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related to convictilon and sentencing than sex, ethnicity
or age. As was seen in Chapters 7 and 10, a defendant's
criminal record was related to his chances of dismissal
and prison sentence. It might be thought that this re--
sulted from the fact that defendants with a criminal rec-
ord were more likely to commit the more serious crimes.
Although there was 2 relatlon between prior record and
type of crime, Tables 7-10, 7-1l, and 10-1 (in which con-
vietion and sentencing patterns for each crime class are
compared) show severity does not account for the influence
of record on dismissal and sentencing rates. Over hall
of those with no previous arrests had their cases dis-
missed compared to lesé than a third of defendants who
had served a prior prison term. A defendant who had
served a prior prison term was about Three times as like-
1y to be sentenced to prison as a def'endant wnho head never
been arrested before.

When conviction and prison rates were comparsed for
each arrest crime class for defendants with dissimilar
eriminal histories, defendants with prior priscn records
consistently fared worse than those without a record.

For all clésses of crimes, they were apprroeximately twice
2s likely to be convic;ed and twice as likely to be sen-
tenced to time.

4 similar pattern emergss when prior records for spe-~

.

elfic ecrime were compared as illustrated in Tab
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Tanle 14-2

Criminal History by Disvosition
by Four Major Crimes

Prison Conviction Arrast None
% 4 A 4
Robbery
Dismissal 28 30 51 hu
Non-Prison 6 21 20 14
Prison 56 i) 29 2
P 100 100 . 100 100
. Burglary
Dismlssal 18 16 33 53
Non-Prison 8 12 19 15
Prison 8 12 8 32
100 100 100 100
Assault
Dismissal 35 34 51 60
Non-Prison - 20 16 23
Prison 65 6 33 7
100 100 100 100
- Drug Sale
Dismlssal 10 10 32 33
Non-Prison - 20 15 27
Prison 80 A 53 bQ
100 100 160 160
20G0 sample
Weighted N = 28,393
Approximate N = 5568

Defendants wlth prior records of arrests or convic-
tions of similar crimes were more likely to be cenvicted
and more likely to be sentenced to time Than defendants
whose records did not include a2 crime similar to the cur-

rent one.
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In addition to the defendant's criminal history an
important variable determining disposition was a defen-
dant's employment status. The prosecutor and judge
seemed to interpret employment as an index of stability.
They were also sensitive to the precarilous gcononmlic con-
dition of many defendants and reluctant to force a defen-
dant's family on welfare by sentencing the defendant tTo
prison. Consequently, employment was often cilted as a
reason for allowing a defendant to "walk." Since employ-
ment status 1s associated with prior record, age and fam=-
ily ties, only the assoclation, not a causal relatlon,
between employment and sentencling can be noted.

Another factor éssociated with a defendant's perscnal
characteristics was nis addiction status. Addicted de-
Pendants were treated more harshly than non-addlcts. The
difference in conviction rates was small but an addict
defendant was twice as likely to be’sentanced to time as
the non-addict. This resulted in part from the crimes
for which addicts were arrested (rcbberles and burglariles,
which had relatively high prison sentencing rates) and

also from thelr perceived recldivist tendenciles.



Table 14-3

Addiction Status by Disposition and Sentence

Dismissed Non-Prison Priscon TOTAL
—— 7 74 7
M ” I r
Addicted 15 ' 24 40 52
Not Addicted 85 76 60 48
TOTAL 160 100 190 100
§QQ sample
Welghted N = 61,206
Approximate N = 333

On the other hand, addicts who were in treatment prcgrams
when arrested or who managed to get into treatment bhetween the

time of arrest and disposition, fared better than untreated ad-

dicets:
Table 1h4-4
Disposition and Sentence of Addicts
dccording to Treatment Status
In Treaztment Not In Treatment
-4 -4
a i
Conviction Rates éi a7
0f Those Convicted
Percent Sentenced to:
NACC (7)% (25)
Prison {26) Ls
Non-Priscn 67 30
100 100
40C sample
Weighted N = 11,481
Approximate N = 52

# Numbers in parentheses refer %o base of less than 13 casesg,



U

Addicted defendants in treatment were twice as like-
1y to have their cases dismissed (usually with an Adjourn-
ment in Contemplation of Dismissal, the dismissal con-
ditioned on good performance 1in the prdgram}'and twice
as likely to "walk" if convicted. The importance of
participation in a program in determining an addict's
disposition was wildely recognized among defense counsel.
As one attorney explalned:

"Tf my client is a first offender, I try
to get a dismissal, but if he has a prior
record, that's out of the question. In
that case, I try for a program--the pro-
gram's the can opener.”

Anotheq factor cited by prosecutors and judges as a
reason for dilismissals and non-prison senﬁences was the
age of the defendant. Defendants at opposite ends of
the age spectrum--youths between the ages of 16 and 19
and defendants over the age of U0--were less likely to
he convicted than the middle aged group. Youths were
marginally more likely to have theilr cases dismissed and

persons over 40 years were less likely %o be sentenced.



Table 1l

Conviction and Sentencse
According £o Age of Delendants

I? Convicted,

Convietion Rate Sentenced to Prison
i o

age A p
16-19 years 50 68
20=29 years 5T - T2
30-39 years 56 60
40 years and over 55 42

2000 sampls
Welghted N
Approximate N

HH

40,767
815
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Although ethnicity was not mentioned as a personal
characteristic affecting dispositions (see Table 1i.1),
hecause there has been concern about the handling of min-
ority defendants, dispositions of blacks, whites and His-
panics were compared. In Table 14-6, the dlsposition pat-
terns are presented for each ethnic group for {ive major
felonies.

Table 14-6

Disposition of Cases by Ethnlclty of Defendants

White Black Hispanic
r) o %
Assault
Dismissal 5% 55 55
Non-Prison 17 20 16
Prison 2k 25 29,
100 100 100
Robbery
Dismisgsal Lo by 32
Non-Priscn 1.8 9 20
Prison B2 U7 B8
100 100 100
Burglary
Dismissal 37 35 30
Non-Prison 19 12 g
Prison b 53 61
100 100 100
Drug Sals
Dismissal (28)# 3U (21)
Non-Prison {30) (10} (11)
Prison (42) 56 68
aag 100 100
Drug Possession
Dismissal 5¢ 51 54
Non~Prison 26 22 (16)
Prison (15) 27 30
100 100 100
2000 sample
Weighted ¥ = LU 548
Aporozimate N = 8493
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The table suggests some differences: Hispanics were
less likely to have thelr cases dlsmissed and were more
likely %o be sentenced to time than whites or hlacks. The
greater likelihood of a prison sentence was éarticularly
evident in drug possesslon and drug sale charges. Since
ethnicity is assoclated with many other factors.such as
employment, counsel, and bail status it may be these
others (e.g., Hispanics have the lowest per capita income
of the three groups and thus are least likely to make
ball) which account for the differences.

In sum, a defendant's criminal history was the most
important perscnal characteristic affecting both the dis-

position c¢f the case as well as the sentence imposed.



CHAPTER 15

The Nature of the Crime

Tne criminal justlce process reorders
and redefines the classifications of the
Penal Law. Certain minor commercial crimes,
erimes beftween non-sirangers, crimes which
caused no damage, or where the damage was
repaired were treated with less concern than
others of equal gravity zccording to the Penal
Law. This re-evaluation of the severity of
the crime was tied to congestion pressure;
but it 1s uncertain whether downgrading of the
severity of crimes would not also occur In a
non-congested system.
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The prosecutor or judge sometimes refsrred to the
particular facts of 2 crime as a reason {or reduclng
charges or for allowlng them tc be dismissed. The {re-
quency of thls expladnation (11 percent of dismissals and
18 percent of charge reductions) was somewhat surprising
since the Penal Law provides a gradation and classilica-
tion scheme for crimes. One function of the criminal
justice system is to locabte the category into which the
particular crime falls, since the categories of the Peznal
Law are mutually exclusive.l)

The numerically most impertant group of arrests ali-
fected by devaluation of the crime were crimes in whicn
vietim and defendant. were spouses, lovars, former lov-
ers or spouses, relatives or close friends. Under these
circumstances, the crime was often seen as an sxtension
or excess of mers or less normal éonflicts. There was
also 2 sense that individuzals who committaed crimes
against loved onss or companions were unlikely Lo 21—

tend their violence to strangers. This was reflactad Iin

1} The so-called "lesser included offenses"=--2.g., 2s-
saulf in rohbery--are not axceptions since the law
1is specific zbout the precedsrnce of the major of-
fense, Lf the facts can be sstablished, over the

lagser cne.
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the observation, frequently volced by people working in
the courts, that individuals who commlt crimes against
thelr relatives are not "criminals." As one assistant

put it: "Assault is for strangers." It is nét g fel-
ony when a man heats ﬁis wife. It becomes one if he at-
tacks 2 stranger on the sireet.

The devaluation is tilied up with evidential problams.a)
If the victim was not a stranger, there was the possibil-
ity of provocation or invelvement by the victim in the
eriminal act which may be forglven by the time The case
reaches disposition. Table 15-1 shows how disposition
for three major crimes is affected by prior relationship

between victim and defendant.

2} See Chapter 13, The Complaining Witness
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Table 15-1

Disposition and Prior Relationship
for Three Major Crimes

Robbery Larceny Assaulf
Family Family Family
or Strang- or Strang- or Strang-
Friends er Friends er Friends er
A A % @ 4 %
Dismissed 59 2 (50)% 26 55 (1)
Convicted
as Felony 13 59 - 10 7 (19)
Convicted
as Mis-
demeanor 28 39 (50) 6L 38 (67)
TOTAL 1490 100 100 100 100 100
Share of
total (55%) (45%) (20%) (80%) (78%) (22%)
grmmne i ] ot Ny i,
(100%) (100%) (100%)
%2 Prison if
Convicted 189 27% 28% byg 243 53%

400 Sample
Weighted N = 27,159
Apvroximate N = 148

# Number in parentheses relers to base of less than 15 cases.

In each crime category, if vicetim and delendant were
not strangers, the proportion of dismissals was greater
and the likelinood of being convicted of 2 felony zand
the likelihood of going to prison was smaller.

In some lnstances, the criminal justice process made
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legal distinctions which the law does nct make. The
erime of burglary is illustrative. The layman's notion
of burglary is that it 1s the act of breaking and enter-
ing to commit theft. The legal definitlon of burglary,
however, is broader. Under the law of New York,
burglary is breaking and entering for the purpose of com-
mitting any crime. The Ilnteresting point is that the
eriminal justice process distingulshes bhetween two types
of burglaries, adopting the layman's notion as to what a
hurglary is. The followilng cases 1llustrate burglaries
that did not seem to involve thelff or an attempt at
thelt:

“An elderly woman reprimanded a group of

children {or throwlng rocks at her window;

the next evening she received a visit from

thelr mothers, who pushed her windows open

and entered to confront her.

Scme forty youngsters entered a factory at

night "on a prank."” When the pollce ar-

rived, they fled, leaving only one who was

caught.

Two men were observed trying to open varl

ous apartment doors. The police arrestaed

them for attempted burglary, belleving that

they were Jjunkies locking for a place o

"shoot up.”

If such a devalued burglary 1s alsc a famlly aflfair

it becomes, as cne Judge explained, a "Junk case," as

in the following example:
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The defandant and complainznt had been lov-
ers and thelr relationship had besn fermine
atad by the weman agzinst the wilishes of the
defendant. Sometlme lafer, ne broke 1into
the woman's apartment, attacksd and thresat-
ened her and her child, damaged the apart-
ment, prevented her from calling the pollce
and frightened the family. There wers no
gserious injuries. The defendant was orig-
inally charged with burglary (brezking and
entering) and eventually plsaded to attempt-
ed third degrse assault--z drop frem 2 D
felony to a B mlsdemeanor-—zné fined 3$150.
The disposition was explained by several
factors. Technically, the defendant had
committed a burglary but the partiss lmew
each other and even though not married the
court regarded the affair as a2 family dis-
pute. The court's attitude was to dispese -
of the case 23 quickly as possiblis.

It was difficult So distinguish percepiilons having

3 a3

to de with the gravity of a crime from evidential 4irf-

Piculties. For example:
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A policeman observed two men holding up a
drunk and going through his pockets. The
officer charged robbery €. This was not
necegsarily an overcharge since the require-
ment for rcbbery is Torceible taking, and
holding up a reluctant drunk could be con-
sidered force. However, the court usuzlly
treated such offenses as jostling, an A mis-
demeanor, because the degres of force was
considered minimal. ‘

Cases involving possession of small amounts of nar-
cotics were also devalued. Despite the felony label,
they were treated as misdemeanors and most convicted de-
fendants were walked. This reflects a view expressed
by some Jjudges and prosecuters that self-inflicted in-
Jury 1s less important than injury inflicted on others,
and that addict-users are victims themselves, needing
treatment rather than punishment.

Ancther internal policy in two boroughs made the
theft of a car older than three years a misdemeanor,
This pollcy meant that it was assumed such a car had =a
value of less than $250, the border between petit lar-
¢eny, an A misdemeanor, and grand larceny, an £ felony.

Often, however, the issue 1s not one of proof but

a genuine disagreement with the law azs to how serlous
=)

the crime i1s.
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A frequent example was a forged driver's license
discovered during a routine check when a2 car was stopped
for a driving viclation. Often only one eslement of the
license was forged, such as the last digit of the year
of explration, ¢r the driver's name. The Penal Law
mazkes the possession Qf &2 forged document, a2 D felony,

1 there was Intent t¢o deceive about which there can be

little doubt. The police In such 2 case correctly charged
prossession of a forged instrument. Yet prosecutors do
not consider this a "real Torgery" and the system is satls-

ffed with 2 charge of viclating the Vehicle Code "Driving

wlithout a valild license.m

Occasionally, the DA used his own guldelines to
decide difficult classification problems. Thus in two
boroughs, purse snatching was classliied not as robbery,
but as larceny--i.e., & misdemeancr, instead ¢f a felony.
The following case 1illustrates the point:

Two men, one the defendant in the sample,
approached an old woman; the defesndant,
according to the woman held a pistol (later
identifled as a toy pistol) and sald that
she had been pushed. The woman's shouts
were heard hy the pollice who caught the de-
fendants a block and a hall away; the defan-
dant held the purse. The defendant was
charged with robbery and grand larceny; in
the complalint room, the robbery charge was
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dropped. The complalinant did not cooperate
further. After the second hearing, the de-
fendant was allowed to plead gullty to petit
larceny and was paroled in contemplation of
dismissal. He had no prior record.

What is being said is, "Only a purse snabch, nobody

got hurt.”

In a simllar case the Jjudgs remarked:

If a person snatches a purse and he pulls
the woman a little 1t becomes robbery 1.
This should be reduced to a petit larceny.

A "marginal" case of burglary 1s illustrated below:

A two family bullding had been vacated sarl-
ier on the day of the arrest. After the
family moved out the defendant was seen en-
tering the bullding. He found the defen-
dant putting & wrench to the plumbing plpes;
also a mirror had been taken Tfrom the wall.
The defendant claimed he had bought the
rights to what was left from a man for $30.
No evidence of this was produced. The de-
fendant had no prior record. Since nobody
thought the defendant was a house stripping
burglar, he was allowed to plead to ¢rimi-
nal trespass (A-misdemeanocr) and fined $100.

The ADA remarked, "In a trial, he might well have

been acquitted: no record, a nice guy, no damage, and

ne

tvietim' since the house was to be demolished.” The

case below illustrates a similar devaluation:

A man was caught in a night-time burglary
with his %“ools; there was no damage. The
crime was a D felony. However, the ADA
remarked: "I did not think =z Grand Jury
would like this case beczuse 1t was not a
serious burglary; & cammercizal burglary, only
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a few cents were taken. 3o I put 1t into
the 'no go' category. You have to put
gach case 1in the perspective of the other
cases you have, rather than in terms of
what each individual deserves.”

Tt appears that the Grand Jury made reclassifications
in terms.of court management rather than from a strict
interprétation of the law.

Three youths had been robbed by threat of
force by three men. Only one of the rob-
bers had been caught. He cooperated with
the police and gave descriptions of the
others. The ADA remarked: "This 13 the
type of case that I1f it had been held for
the Grand Jury would have been returned
because the scope in Criminal Court would
be sufifilcient for thils, since there was
nelther weapon nor injury. The Grand Jury
would have returned it as petit larceny."

What is sometimes labeled minor property crimes in-
cludes a varlety of offenses: commercial burglary, the
passing of a bad check, the possession of z stolen cradlt
card, welfare fraud, burglary, and variocus types of lar-
ceny.

"Tt was only a commercilal burglary znd the
defendant had not gotten any money out of
it," sald the D4,"the case should_be kept
downstairs /In the Criminal Court/."

Passing a bad check was usually charged as forgery
and larceny, but these cases were generally disposed of
as misdemeanors. As one assistant put if, "Relative to
other offenses, bad checks are not serious. It's worse

that shoplifting, but it i1s not as bad as most. The
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same 1s true for welfare frauds and stolen credit cards.”
The Tollowing case 1s 1lllustrative:

The defendant had stolen three checks from
three different people in the ftotal amount
of $415, forged the endorsement and bought
some furniture. When the complaining wit-
nesses In court confilrmed that he had made
complete restitution, the judge urged the
prosecutor to dlsmiss the case. '"This was
not much of 2 crime," the Judge explalned;
"the man had only what I czall an old
record . . . restitution," the judge con-
tinued, "was enough punishment; the man had
to pay twice, not only for the furniture
but also make restitutlion for the stolen
checks."3)

Gambling is also TPated low on the crime scale. A
police officer remarked that he had never seen a policy
wrlter sentenced to anything other than a fine; he never
heard of anycne going to jalil on a2 gambling arresct.

Sometimes the borderline between criminal cases and
elvil disputes was close:

A creditor-friend broke down the debtor's
door demanding tc be paid his money back
and threatening to shoot the debtor. The
case progressed to the Grand Jury but was
reduced to the misdemeanor of criminal
trespass, and the defendant was gilven a
conditional discharge.

The need to dlstinguish the handling of "minor'" crimes

from that of serious crimes was t$ed to the congssiion

3) The judge overlooked that he was then allowed to keep
the furniture.
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pressure. One assistant district attorney commented:

"Since the courts cannct handle all the

cases presented to them, only the most

seprious ones are accepted.t

Yet one cannot ke certain that the devaluation would

not take place wilthout congestion. But the cases do pro-
vide one certain conclusion: the distinections the crim-
inal justice system makes after arrest go beyond the dis-
tinctions found in the Penal Code. The system pays more

attention to violent crimes among strangers than to vie-

timless or minor crimes.



SUMMARY

The goal of the study was twofold: 1) to track a
randomly sampled broad-based number of felony cases {rom
arrest to disposition and tabulate the results; and 2) to
understand the reasons for these resulis.

A probabllity sample of 1888 félony arrests was traced
to final disposition; and for a second sample of 369 felo-
ny arrests, lnterviews were conducted with the arresting
officers, the prosecutor, the defense counsel, and the
Judge involved in the case.

Although the study focuses on what happens to people
arrested for falonies, it is worth noting the small num-
ber of felonies that result in arrests. In 1971, the year
for which the larger sample was taken, approximately
500,000 felonies werse repofted. However, victimlzation
surveys suggest that in New York and other major cities
the number of felonies actually committed may have been
twice the number of those reported. This would mean
1,000,000 felonles were committed in New York in 1971.

There were 100,000 felony arrests in New York in 1571,
or one-tenth fthe provable number of actual felonies and

one-fifth the number of repcorted felonies.
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In 1971 in New York 89 percent of those arrested for
felonies were men. Thirty-one percent were under 20 years
old, and close to 50 percent of those arrested Tor burglary
and robbery were under 20 years of age. Hall of those ar-
rested &ere black, one-guarter were Hispanle, and one quar-
ter were white. Thirty-nine percent had never been arrested
before. Half of those charged with victim crimes had a
prior relationship of some kind (ffiend, neighbor, rela-
tive, acquaintance) with the victim. It must be pointed
out that this is a sample of defendants arrested for {elo~
nies. It 1s not a sample of those who commit felonies
since it includes arrested defendants who were innocent
and excludes felons not caught.

Of every 100 feloﬁy arrests in the 1971 arrest sample,
14 percent were diverted into Family Court, & percent
jumped bail, and the remaining were disposed of in the
eriminal court system. OFf these 55 percent were convicted
while the cases of the remaining 45 percent were dismissed
or acquitted. Only 2 percent of felony arrests reached
trial.

Of the 55 percent convicted, three-~fourths were con-
victed of a misdemeanor; one-fourth (14 percent of defen-
dants arrested on a felony charge) were convicted of a

felony. The sentences of tne 55 percent convicted persons
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were dlstributed as follows: 26 percent of them "walked"
(they received no prison sentence); 29 percent were sen-
tenced to priscn, with 5 percent sentenced to more than
one year,

Taking into account the gaps betwesen felonies com-
misted, felonies reported, and felony arrests, zand data
on dispositions, an "upside-down" ¢ yr amid can be con-
structed that deseribes how the criminal Justice system
dealt with fezloniss in 1971. I one helieves lengthy
prison sentences play a2 constructive role in coplng with

crime, it is not an encouraging plcturer

Disposisions in Relabtion to Commitbted Crimes
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There 1ls a generally held notion that a congested
court system forces judges and prosecuters to "bargailn
away" the courthouse. The belief that congestion 1s
responsinle for lenient treatment of felony offenders
does not hold up when the cases are examined. In many
cases the charge and sentence reduction or dismissal
resulted not from congestion but from the nature of the
case: there were problems with the evidence; the com-
plalning witness declded to withdraw the complaint; the
courts and prosecutors viewed the crime as minor (2l1-
though perhaps technically a felony): or the defendant
had no prior record. In fact, court congestion which
leads fo speedy plea bargaining--if not_speedy trial—-
may often be the cause of harsh dispositions. This is
because poor arrests, the absence of = complaining wit-
ness, lack of evidence, and other factors that would have

freed a defendant at trial were often not factors in the

e
=

e2 bargalning process. Similarly, dismissed cases were
often the result of an obviously poor case or a non-co-
operative complaining witness.

Sentencing patterns indicate that an offender convicted
of a violent crime against a stranger was more 1ikely to
serve longer time than an individual convicted of drug pos-

session. Robberies that were fhe outgrowth of a lovers'
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quarrel were dealt wilth less seriously than "real" rob-
beries. A defendant with pricr convictions was more like-
ly to be sentenced to prison than 2 defendant with no crimi-
nal record. In fact, the 2000 sample suggests that unless

a defendant was arrested for an A or B felony or had a
previous criminal record, his chances of being sentenced

to prison over one year were practically nil.

Overall the study suggests a logic to many of the

i—l

charge reductions and dismissals. A substantial portion
of crimes charged as felonies were casas that did not pose
& serious threat to an individual or society. The study
nolnts to a need for new procedures to deal with non-
serious felonies so that the courts can allocate their re-
sources to serious offenses in which society has an im-

portant stake.



APPENDIX A

" Boerough Differences




New York Clty's five boroughs differ in composition
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of their gopulation and in the amount and kind of crimes

committed within thelr boundaries.

Tanle 4-1

Reported Crime in the Filve Boroughs

(In 139717
City- Man- Brook- . Stn.¥
" Wide hattan  Bronx lyn  GQueens -
1) Population -
(in 1,0G0s) 7895 1539 471 2602 1387 296
Percent (100) (1g} (13) (33) (25) (&)
2) Reported
Felonies 510,048 176,855 91,0681 147,939 86,095 8,098
Percent (100) (34) (18) {29) (17) (2)
Fel. Rate
(Reported : ,
Felonies 6,469 11,892 6,186 5,689 k,335 2,483
per 100,000
population)
4) Violent
Felonies
(Reported 1,435 2,97¢ 1,486 1,249 s47 ==
per 100,000
population)
5) Property
Feloniss .
(Reported 4,388 7,365  4,0b0 3,853 3,417 ==
per 100,000
papulation)
8) Ratio of
Violant & /3.1 /2.5 1/2.8  1/3.1 1/5.3
Praperty
Crimes
Source 1) New Tork CLTy Police Jeparitment, 1575,
Source 2) thraough 8): New York Cisy Poclice Depariment, 1371
* Staten Island {(Pichmend County) is included Tor comparzsirs
surucses in this tabls.
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As illustrated in Table A-l, Brooklyn is New York's
largest borough with one-third of the clty's population;
Queens is the next largest wilith one-fourth; Manhattan
and the Broax each have about a fifth; while Staten Is-
land has only U percent.

Although Manhattan accounts for only one-{ifth of
the city's pepulation it accountéd for over a third of
the reported crimes (Table A-1, lines 1 and 2). Itsi
rate of reported felonies per 100,000 population was
twlce as high a2s that of Brooklyn and the Bronxz (line 3),
and two and 2 half times that of Queens.

The ratio of violent felonles to property felonles

(lines 5/4=6) indicated that Manhattan had not only more

()

erime but also a higher proportion of violent crime. n
Manhattan, for every 100 residents, 11 Felonies wers
reported, of which 3 were violent crimes. In Queens
there were {fewer crimes zand proportionately more property

.

crimes: filve property crimes for each viclent cne (lines
5/4=6). Queens had z lower rate per 100,000 population
of reported violent felonies than any of the ten largest

citles in the United Statas.%)

1) See Tzble 3-2, p. 25.
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In Table A-2, the types of reported crime in each
borough per 100,000 population are presented. The most
frequent crime, both city-wide a2nd in each borcugh, was
burglary. City-wide, robberies and auto larcenles made
up -the next largest groups of crimes. However, they
were distributed differently among the boroughs. Robbery
was more likely to be reported in Manhattan than in the
other boroughs, znd Queens had the hlghest rate of atto
arcenles. 1In Queens, auto larcenies accounted Ior about
one~third of victim felonles (1400 out of 4100} and in
Manhattan for about one-tenth (1100 out of 10,800); the
difference probably due to the lower rate of cars per
capita in Manhattan. The distribvution of reported crime
in- the Bronx and Brooklyn was similar and parzllels the

city~wide pattern.

Table A-2
Reported Crimes per 100,000 by Borcugh
City~- Man— . Brook-
Wide hattan Bronx iyn Queens
Robbery 1100 2400 11Q0 gQa 500
Homiclde
Rape 340G 600 300 300 100
Assault
.Burglary 2304 4000 2300 2100 1400
Auto Larceny 1100 11040 1600 1060 1400
Other Larceny 1060 23040 700 800 700
Total Victim
Crimes 5800 10400 slhgo 51040 4100

Source: New York CLty Police Department, 1971.
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Beczuse of the simlilarity ¢f the zr

b

est rates among
the boroughs, the distribution of azrrests among the

boroughs follows fthe distribution of reperted crimes.

A
("]
, 2 . .
(Table A-3.) The arrest rate ) was 20 percent city-wide,
and close to that in three of the four boroughs., Queens

£,

o
y
o

was the exception, with an arrest rate 14 perce
This probably reflects the fact that Queens has 2 propor-

tlonately higher rate o

[ N
‘G

roperty crimes and the arrest
rate far property crimes 1s lower than that for crimes of
viclence, Manhattan accounted for the most arrests (3%
percent), followed by 3Brooklyn (33 percent), and the Bronx
(21 percent). OQueens nas the fewest arrests (1l percent.)

{(Table 4-3.) Tahla A~3

)

felony Arrests in the

City—- Man- Broak=-
wide hattan Arong 1yy oueens
Felony Arrests
per 100,000
Fopulation . 20 . 20 24 27 1k
Falony Arrests
) 1280 2316 . 1509 1510 68190

o2
(per 100,000
¥

elony Arrests
A Clty-Wide 102,138 35,105 21,737 33,657 11,654

Percent of

Cltoywide

Falony Ar-

rests (100) (2% (21) (33) (11}
Percent of

Populaticn (13¢)- (20} (20) (347 (2€)

Source: lMew York City Police Cepartment, 1371.

-
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Although there wers some dilferences In the types of
crimes reportad in the boroughs (e.sg. proportlionally more
auto larcenies in Queens and more robberies in Manhatian
and the Bronz), the diffsrences of the distributlion of ar-

rests by type of crime were not great.
Table Lw-d

Arregts by Type ¢f Crime by Boraugh

Clty- Man- ' Brock-
wide hattan Hronx iyn Jueens
4 4 A 4 4
Against FPersons
Homicide 1 1 1 1 1
Rape 2 1 1 1 1
fobbery 17 18 18 16 15
Assaulst g i0 il a
35 EE] 30 23 EE)
Proverty
Burglary 18 12 18 18 14
Larceny b 8 3 4 L
Auto Larceny 3 & Q 3 149
2T 30 30 25
Qthers :
Narcotics 20 25 20 16 13
Dang. Weapcn
Forgery 2 22 20 25 28
Gamblin ik T7 TG ) 5
TOTAL 150 16 100 T30 736
Source: Yew York Citry Pclice Deparsment Crinme Compariscn

- - -
Aenors, L371.



Since the distribution of type of zrrest was roughly
similar among the beroughs, it was not surprising that the
gravity of the offenses does not vary substantlially among

the boroughs. (Table i-5.)

Table 4-5

Arrest Class by Borough

Clty- Man- ‘ Brook-
wide% hattag 'Bronx% lynm Quaen;
A 2 2 2 2 2.
B 12 12- 1k 13 8
c 19 21 19 15 17
D 47 b7 47 . 18 48
E 20 18 a8 22 25
TOTAL 100 13¢ 130 . 100 1ac
Z-Snhare of
each Borough (100) (3%) (22) (31) (12}

2000 Sample
Weighted N = 98,294
Appraximate ¥ = 1,%
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In sum, the most significant difference among the
boroughs was not the severity of the arrests brought in
for processing by the courts, but the numbef of these
arraests. .

Manhattan had more defendants over 30 years of age
(29 percent) and fawer defendants under 20 years old (2%

percent) than the other boroughs, {Table A-8.)

Tzahle A~6

" Age of Arrested Persons by 3Zorcugh

City~- Mar - Brook-
wlda hattan Bronx Ty T Queens
z A & % 4

Under 16 yrs. 12 9 12 18 15
18=-12 19 15 22 19 22
20-29 Lg b7 46 . L5 43
30-39 18 20 15 13 14
LQw 7 g 5 7 g
TQTAL 100 100 140 100 1co
Share (1QQ) (35 (22) (31} (12)
2000 Sempls
Weighted N = §¢, 257
Approximate N = 1,367
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The major difference in the demographic composition

of the population was in the ethnic gackground of the

arrested defendants.

Bronx had the highest proportion of

Hispanics. In contrast, Queens had almost no Hispanle

defendants but had proportiocnally nearly twlce as many

white defendants (U1 percent) as any of the other boroughs

Table AT
Ethnlcity of Arrested Persons by Borough
{Percent)
Clty~ Man- Brock-
wide hattan Bronx lyn Jueens
White 22 20 17 21 41
Black 53 56 48 53 53
Hispanic 2t 23 37 26 2
Other 1 1 _* _* _b
TOTAL 100 100 100 100 1ca

2000 Sampie
Welzhted N = 97,239
== Q

-
i
—

TR
=
-

Aporoxinatae N
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The criminal histories of defendants varied slightly from
borough to horough as 1llustrated by Table 4-8. Manhattan .
had proportionately more offenders whe had servad prison sen-

tences, possibly reflecting the fact that Manhattan had more

ct
41
W
4
4]
&
0
H

older defendants and c¢lder defendan g likely %o have

a2 eriminal record. 3Brooklyn had a slightly higher propor-

average and propor:lonzlly fewer defendants who had served

rrior prison terms.
Tahle 4-8
Criminar Eistory of Arrested Persons by 3orough
City= Man- A Brock-
wide hattan Sronx iyn Queens
3 et 3 4 4
Prison 20 25 23 11 19
Convictlon R 18 13 i) 12
Arrest 27 2u 2h 31 32
¥No Record 38 _36 ko 43 37
TOTAL 99 10l 100 100 100

2000 Sampilie
Welghted N = 51,05
Apmroximats ¥ = 1

i
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The following tablss present the dispesition pattern
for the four noroughs.

A defendant’s likellhood of conviction varisd depend-
ing on the borough in which he was arrested. (Table A9
sets out the comparative conviction rates in 1871.) 1In
the Bronx, nearly two-thirds (645} of defandants were con-
vietad and in Brooklyn =a defandént nad 2 50/5Q chance of

having his case dismissed.

Table A-Q

- "
Conviction Rates in the Boroughs

Citywlide Manhattan Arenx Brooklyn Quesns
& Ei 4 o -
I ~ e ” i~
Dismissed 4g bk 36 5Q 48
Convictad 35 56 gl 50 52
10¢ 160 100 cQ 100

2000 sampis
Welghted N
Approximate Y

- -
Lad
La}
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There were differences among the boroughs in the
proportlaon of convicted defandants whe pleaded or were
found guillity of felonies. (See Tabls A~10.) The 3ronx
which had the highest overzll conviction rate had %he
lowest felony conviction rate (229). BRErooklyn which
had the lowest overall convictioﬁ rate, convicted the
nighest proportion of felonies (%51%). OFf those convicied
in Queens, a third (333) were convicted of felonles where-
as 2 quarter of convicted defendants in Manhattan pleaded

to felonies,

Table 1-10

Interboroush Compariscn of
Misdemeznor/rzlony Convictions

Cltywide Manhzattan Ironx Srooklyn Quesans
A a ] ) %
Felony 30 29 22 41 33
Misdemeanor 70 75 88 59 67
100 1300 100 100 %0
2000 sampie
Welghtad N = 39,181
Aporozimatse ¥ = 783




L
r
3%
(%]
I

Table A-ll presents the felony convictlon rates as

a proportion of felony arrests.

Tabls A=11

Total Disposition for Felony Arresys:
interborough Comparison

Cleywide Manhattan 3Ironx Brooklyn Queens
e ® @ ] &
Dismissed 45 Bl 36 50 48
Misd. Conv. ko b5 51 31 36
Fel. Conv. 15 11 13 19 16
100 0qQ 100 100 100

2000 sample

Welghted N = £7,1TL
Approximate N = 1,343_

The borcughs sentenced caonvicted defendants differenily.
Tzble A-12 sets out the distribution for these convicted in

ezch borough.
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Taple A1

Distribution of Sentences eof ThHose Eonvicted by 3deroush

Non-Prlson

City-wide Manhattan Bronx ABrocklyn Queefs
o i 4 4

"

Discharge 17
Frobatlion 20
Fine 5
32
Prison .
NACC 1
Prisohml yr.
or less 38
Prison-over 1 yr. _§
48
TQTAL 100
2000 szample
Welghted N 39,161

Aporoximate N

i oH

e

”

~

[ Saad

"

17
25
15

—r—

58

-t

= n
Lad (6]
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Over half of convicted defendants in Manhattan and the
Bronx were sentenced to prison. Queens' prison sentence
rate was 029. Brooklyn sentenced 36% of convicted defen-
~dant:s to prison.

Although Brooklyn and Queens sentenced proportionatély
fawer convicted defendants to prison, they sentenced pro-
portionately more defendants to state prison. Table A-13
shows the distribution of misdemeanor and felony time Ior

defendants convicted and sentenced to prison.
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Table A-13

Distributlon of Misdemeaznor and Felony Time by Borough
for Defendants Convicted and Sentenced to Prison

City~wide Manhattan Bronx Brooklyn Quesns
rd T A 7 o7
~ ~ o g s

Misdemeanor Time

1-3 months 35 by 28 28 34
4-6 months -8 16 . 21 14 11
7-12 months 27 25 32 26 %i

80 86 81 68 66

Felony Time

1-3 pears 10 10 5 16 g
L7 years 9 3 11 1l 20
8~15 years 1 1 2 - 5
16 - Life _# - I 2 -

20 14 19 32 34
TOTAL 0o 140 100 10¢ 100

2000 sample
Weighted N
Approximate N

19,000
380

I3 1}

* L,ess than 1%.
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In Table A-18 sentences are broken down by whether

the defendant was convicted of 2 misdemeszsnor or a felony.

Table A-14

Sentence by Misdemeancr/Falony Conviction by Sorough-

Cltywide Manhattan Bronx Brooklyn Queens
Mis.Fei. Mis. Fal. Mis.Fel. Mis.,7el, Mis.Fal.

4 E & F 7 Ed 4 ES A
~ ~ ° ~ ~ ”° ~ ® 2

Bl

Non-Prison
Dischargs. 20 - 18 7 21 & 23 1k 27 140
Probation 16 33 13 2% 14 24 21 41 28 33
8
51

Fine 7 b 15 6 = 23 .2 23
53 37 by 36 51 30 67 57 80
Prison
NACC ' 1 1 - - 2 - 2 - 5 -
Frison=t VT. .y 25 56 30 47 2% 31 14 15 &
Prison-over
Lyr. = 3 - 3% - 8 - 29 = i
47 63 56 64 43 70 33 43 20 4g
ssm mes  mss sss  sas sss  sss sss  Ss= ===
TOTAL 100 100 100 100 100 100 160 100 100 100

%7 Convicted 7C 30 75 25 78 22 59 41 g6 34

2000 sampls

Welghted ¥ = 39,151
Apnroximate N = 783
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In Table A-15 the conviction and sentencling data are
rought together 1n one table which can te viewed as 2
erles of probabilities'predicting the likelihood of con-
iction, the nature of the conviction (felony or misde-

eanor) and the length of sentence for defendants sentenced

Q@ prisomn.
} .

b erm————

. Table A-15

Probable Quicomes of Felony Arrests by Borough

Manhattan Bronx Brocklyn Quesns
o & =4
]

n” e ”
Dismissed i) 36 50 48
Convicted
Mlsdemeanor
Nen-Prison 25 24 20 2L
Prisen (1-8& mos.) 14 17 & g
Prison (7-12 mes.) 6 10 b 4
15 51 30 EL)
Non-rFrison i 4 12 7
Prison~(l yr.or less) 3 3 3 2
Prison (1-3 yrs.) 3 1 3 2
Prison (4-7 yrs.) 1 L 2 i
Prison (8-~Lif=a} B 1 _* 1
11 13 24 15
TOTAL 130G 100 160 10¢

2000 sampls
Weighted ¥
Approzimate

Z
o
o
=3
L L")
a4
==
W

rsY
.

# T.ess than .

H



APPENDIX B

The Rele of Counsel




- 235 -

Representation by counsel is a right guarantsed to
all defendants. However, only relatively affluent defen-
dants can retaln private ccunsel while indigent defen-
dants are represented by the Legal Ald Scciet#, the pub-
lic defense agency in New York City. I, however, an
indigent defendant is charged with murder, or if a co-
defendant is represented by the Legal 4id Soclety and 2
conflict of interest could arise, the court wlll assign
counsel from the ranks of the private bar.

Tahle B-l shows the dlstribubtion of these thrse

[« 3
<
'ad
[£1]
m

of ¢ounsel:
Table B-1

Tyoe of Counsel for Defandants Charged with a Fslony

g
Retalned 2%
Assigned 2
Legal Aid AR

1q¢
2000 sample

Welzhted N
Approximate N

i
Oh
bt 3
r} -
Lad Las
4= 00
m~3
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The number of assigned counsel was negligible while
the overall ratlo of Legal Aid to retained counsel was
TU:21, or approximately 3 to 1. The following tables
present only the proportion of "retained counsel.”

Table B-2 indicates to what extent the overall 2%
percent flgure for the frequency of retained counsel
varied for dlverse groups of defendants. Generally
spezking the ability to pay determlined the frequency of
retained counsel, and the great majority of those who
make up the caseloads in the criminal courts are poor.

Yet, there were varlations:
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Table B=2

Freguency of Retained Counsel for Various Subgroups
of the Defendants Arrsested for a Felony
{Percent Retained Counsel)

1. Sex: Mal Female
18 26
2. Ethnlecity: White - Bleack Hispanic
24 18 15
3. Age: 16-19 20-29 30-39 Lo+
16 18 28 30
4. Borough: Manhattan  Braoax Brooklyn  Queens
17 16 28 35
5. Type of BEomicide Rape  Robbery  Assault Burglary
Crime: g4 21 23 33 i3
Poss. Drug Drug
Larceny Weapon Sale Poss. Cambling ropgery
40 43 L9 22 b2 13
Mote: Sources for table are listed below:
2000 Sample
1. Weighted N = 71,123 3. Weighted N = = 71,1061
" Approximate N = 1 U422 Approximate N = 1 ual
2. Weighted N = 85,602 L, Weighted N = 36,1581
Aporoximate N = 1,712 Approximate ¥ = 783

5. Weighted ¥ = 76,075
Apvroximate N = 1,5%3
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Normally within 28 hours after arrest, the defendant
is arraigned in criminal court where the judge sets ball
at the level he deems appropriate. The purpose of baill is
to assure thé defendant's appearance 1n court;l) in theory,
it is the judge's task to estimate the smallest amount
which will assure the defandant's appearaﬁce.e) It may be,
however, that the judge also takes into account the chance
that the defendant would commit another offense if released,
tamper with the evidence, bother or harrass the complainants,
or eventually be convicted and sentenced to prison.

The arraignment Jjudge has before him thé defendant!s
criminal record, the crimz he is charged with, and informa-
tion the assistant district aﬁtorney, the defense counsel,

and the defendant bring forth.

1) Criminal Procedure Law N.Y., Section 510 and Richard G.
Denzer, McKinney's, Book II4, Part 3 commentirng to 510.30
at 15.

2) People ex rel. Lobell v, McDonnell, 296 N.Y a =
2nd uaB‘Tlqu)_ 2 ~ ‘LT"' lOJ, 71 Nl—lo
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The distributlon of bail decisions in 1571 was as

follows:3)

3) The beil information in this study was incomplete since

1+ was not reecorded whether the amount was a cash alfer-
native bail (when the defendant puts up a percentage of
the ball in eash) or regular ball (when a third party
may put up & bond guaranteeing the bail). In New York,
the judge may set a cash aliernative atv any amount 1in
any case in which ball may be set.

The failure to distingulsh between cash alternatlve bail
and bond was dilscovered only after criminal history in-
formation had been received, which made it impossible to
g0 back to the files since defendants! identiflcation (see
Chapter 2) had been removed. The harm, though, is small,
because according to corresponding data obtained from

the Brooklyn Pre-trial Services Agency, the two types
(cash alternative and bail bond) divided almost homoge-
nously according toc the bail amount set.

Baill & Bond Amounts in
Brooklyn Criminzl Court 1972-73
“Of these § were cash

$ Amount z azlternative bail
under 500 21 93

500 26 13

501 -1QQ0C 17 g

1001 -25Q0 17 2

2501 -5C00 10 1

5001 + o -
(N=10418) 100%

Source: Brooklyn Zre-trial Services Agency.

Note: Bail amounts up to $250 were predominately cash zller-
native baill; all higher bail amounts convainec only 2
small fraction of cash alternativeas.
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Taple C-1

Rail far Defandants Arrested on a Felony Charge

Released without bail (ROR)* . 3&
Bail set: A 54
below 3250 : &
$250 - 31000 ' 27
over $1000 to2L
Held without bail g
TQTAL 100%

2000 Szmple
Welghted N = 85,184
Approximate N = 17Q4

. * HOR="Released on Own Reccgnlzance"

dant on his own recognizance; and in 58 percent the judge
set bail. In 6 percent of all cases for which Dail was seb
ball was belcw 250 dollars; in 27 percent ball was saf be-
tween 35250 - 31000; in the remaining 21 percent of the casas
bail was above 31,000. Eight percent ol the defendants were
held in custedy without ball,

Tanle C-2 relates the %all decision to the graviiy of

the chargsd offanse:
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Tahle C-2

" Class of Crime and

Size of Rail

A
7

Released on Recognizance -

B, ¢
=T 7

IU
'E‘d

w2
g

& 15 52 27

2 13 6 9
26 35 29 50
66 37 _13 _1ib

Baill
up to 3250 -
$250 - $1000 (L1)#
more than $1000 (89)
TOTAL - 100
2000 Sample

Welghted N = 44,678
Approximate N = 86l

100 100 100 100

* Numbers 1n parentheses refer
than 15 cases.

t0o base of less

As might be expected, the more serious the charge, the

higher the bail. The proportio

n of defendants released on

thelr own recognilzance was greater as the severity of the

charge decreased, with the excepticn of D feloniles. Cone

versely, the proportion of defendants for whom ball was sat

at over 31000 decreased azs the
Table C~-3 relates the bail

¢riminal record:

severlty of the crime declined.

decision and the defendant's

4)The reversal in ROR and bail
been replicated in data from

mount
he Pr

=]

=,
dw
A

There 1s no cbvious explanaticn.

&)
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Table C-3

Defendant s Criminal Beccord and Level of Bail

No?f Arﬁfst Convi;tfqn "Pris;n

Released w/¢

Bail 54 - 33 28 21
Bail

up to $250 7 & -. 6 5
$251 ~ $1000 25 36 39 31
more than $1000  _14 25 27 _43
TOTAL 100 1Q0 100 100
2000 Sample

Welghted N = 5&,323
Approximate N = 108

6

The more serious the defendant's record, the less likely
was his release on recognizance. And 1f bail was set, 1t
increased with severiﬁy of the record; 14 percent of defen-
dants without a criminal record were faced with a ball of
over $1000 ccmpared with 43 percent for the defendants with
a prior prison record.

The bail decision thus appears to be related to the
charze and to the defendant's c¢riminal record. Since sever-

ity of crime and criminal rescord were interrelated Taple
3
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C-4 shows. the combined effezct. of hoth factors on the bail
decision. To simplify its reading, only the proportion o
defendants for whom the Jjudge set ball of $250 or more is

presented.
Teble C-4

Severlty of Charge, Criminal Record, and Bzil Decision
(Proportion of Cases in which Ball was Set zt 3250 or Mor

Defendant's Class of

Criminal ' Arrest

Record Charge(g)

A or B " C D

Prison 90 88 68
Conviection 93 g2 53
Arrest : 89 76 65
None 73 43 38
2000 Sample

Welghted N = 27,648
Approximate N = 553

Table C-4 Indicates that:

(1) The proportion of defendants with high bail
was determined both by the gravity of the
arrest and whether or not the defendant had

a criminal record.

T

e)

e

67
ba .
19
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(2) In setting bail, Jjudges did not seem to dis-
tinguish among types of criminal record--that
is, between prison, convictien, and arrest,
but only between the defendant who had no

record and any record at all.

The second step in the ball process 1s the making
or not making of bail. In Table C-5 the distribution of
bail setting 1s presented divided by those who could and
could not make bail. It was not surprising that the amount

of bail was pivotal. (Table C-5.)

" Tahle C-5
Hail Made and Not Made By Size of Bail
_ el T .
Less than 3250~ More than TOTAL

T 5250 10060 - $1000 Bail Cases
Made 89 g2 35 54
Not Made - 11 38 . 65 Y
TOTAL 100 100 100 100
Share of TOTAL (%) 6 29 23 58

2000 Sample
Weighted N = §9,8
Approximate N = 1

Cf defendants for whom ball was set, 58 percent could

make it, 46 percent could not. For defendants for whom bail

ot

. &
was set below 3250, 89 percent made £; for those wish bail

i-&

set avove 31000, 35% made i,
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In Table C~6, the distribution 1s presented by those
defendants for whom bhall was not set,s)those released on
thelr own recognizance, as well as fThose for whom ball

was set.
Table C-6

" Ball and Custedy

‘ Percent
Relaased w/0
Bail (ROR) 38
Released 679
Ball Made 29
Baill set 54%
Ball Not Made 25
Custody 33%
Held w/c Bail _8
TOTAL 100%

2000 Sample
Weighted N = 85,530
Approximate N = 1711

One third of those arrested for 2 Telony were kept in
pre-~trial custedy, two-thirds were released. The more de-
tailed records of the K00 sample indicate that over one
third made ball a2t some later point; thus one of five defzn-

dants was in Jjail at time of disposition.

5) Bail may not be set (and the defsndant must be held in
custody) in certain cases such as a2 class 4 felony con-
viction on defendant's record.
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The next step is to examine the impact of bail on dis-
position and sentencing. Earlier studiss have shown the
relatlion of bail status to dispositions and the data from
thils study confirm earlier findings.s) The data, howevar,
do not allow for a statement of cause andheffect but do
permlt 2 comparison of conviction and sentencing rates for
défendants who made bail and for those who did not.

The data used for thils analy rsis have been limited to
defendants far whom bail was sst, excluding defendants re-
leased on their own recognilzance and those for whom bail
was not set.

Table C~7 shows the relation of bail status Lo dispo-
sitlon and sentencing.

Table C-T

Ball Stztus z2nd Disncsition

In_Custedy Ball Made
Percent of defendants
convicted 63 47
Parcent of convicted
defendants sentenced
to prison 75 - 39

2000 Sampie
Weighted ¥ = 45,515
Approximate N = 910

es, Rankin, and Sturz, "The Mannatian Reil 2rajach: An
Interim Report ¢n the use of Pre-Trizl Parsls,” N.Y7.U. law
Revisw, Jan. 1963, No. 1, pp. 87-35.

Roballo v, J
Memcrandum o

-.

Sellamy v. Judges, %1 4.3. 2¢ 1$6 (ist Dep's,l973).
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Of the defendants who could not make bail, almost 50
percent mores were convicted, and proporticnally almost
twice as many received 2 prison sentence as those who made
ball. Table C-8 refines the data by making the comparison
within each arrest class:

Table C-§

Bail Status and Disposition by Arrest Crime Class

Sentenced to Prison

Convicted ' & Convicted

Arrest n Made In Made
Crime Class Custaody Bail Custody Ball
3 * A T

A+ B 68 55 84 s

o 79 TL 76 il

D _ 73 . 52 68 _ 31

E 75 b7 82 40

2000 Sample
Welghted N = 41,289
Approximate N = 826

# Although it has been reportad in other tablas that a morse
severe arrest class nas been assoclated with higher convic-
tion and prison sentence rates; this pattern does net gbtalin
for this table. It may be because ths ROR and ball not sev
categories (which zre over-representativs of the extrenes)
have heen excludsd frem this table.
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) Table C~G
" Ball Status and Dispesition by Criminal Record .
Percent Sentengggp%BtPriscn

 Cenvicted - If Convicted

In Made In Made

Record - Custody Bail Custody Bail
% @ % 4
Naone 65 38 kg 21
Arresst 58 45 58 26
Convicted 70 50 87 Bl
Prison 77 85 92 77

2060 Sample
Welghted N = 30,347
Approzximate N = 607

Again, in each group, the defendants who could not make
ball were more likely to be convicted and more likely to be
senﬁenced to prison, |

The evidence so far suggests that remaining in custady
increased the likelihood of conviction and prison sentence,
It may be pessible that the judge sets high baill for those
defendants against whom the svidence 1s strong because he
thinks the chance of convietion is great. If that happens,
and the judge takes into account in setting pall the same
factors that affect conviction and sentencing rates, 1t
is not surprising that defendants for whom high ball
1s set z2nd who thus have a smallszsr chance of making 1t are

those who are eventually convicted and sentenced to prison.



One way of examining this is to look =zt conviction and

sentencing by the size of bhall set and custody status.

Table C-10

Ball Suatus and Disposition
by Size of Ball

3230 5250-1000  Over $1000
In Made In Mzde In Made
Cusuody Sail CuSuOQY Ba__ Custady 3ail

-4 Ed 7

;u r ,c ,o K r

% Convicted 71 52 70 57 73 53

% Sentenced -

to Prison g2 22 62 24 68 35.

For each level of bail defendants in cushody were morse
likely uh&“ those released to be convicted, énd i convicted,
to bg sentenced to prison. Table C-10, however, dces not
prove that defendants who could not makes bail wére worse Qff
Just because they were 1in custedy. It is possiole that in
setting ball the judge decidss whether he wants the defendant
in Jail and makes an estimate of the dsfendant's chance el
making it and sets balil sccordingly. A judge may set hi
bail for those defendants he wants ta ksep in Jalil teczuss he
thinks they will commit new crimes, will be serfenced %o orison,

or Iinterfezre wilth witnesses. 8ince =his study !

".l

Seused on reason
AT ey Ao 4 it 4y e 2 3 - ] 5 ]

Jor dispositions, interviews were conducted 2t the and of =he
precess with the sentencing judses and not wish arrziznmant

Judges. Eence, judges were not asksd why
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these data Ilndicate the lmportance of the ball decision
in the final disposition, such questioning would seem an
important next step in understanding bail and hence dise
positlons.

While not accounting for the relation between ball
status and conviction and sentencing rates, the defendant’'s
perspective helps partially explain why defendants in cus-
tody have higher conviction and prison sentence rates.

Defendants In custody are sometimes offered a sentence
called "time served" which 1s often part of the plea bar-
galn offered by the pfosecutor to a defendant in pre-trial
detention. I{ means that after pleading gullty, the defen-
dant will have already served hils sentence and may leave
Jall. 1In the 2000 sample, 3 percent of defendants wit
felony convictions were sentenced to "time served."7)

"Time served" is a motive for pleading gullty which de-
Tendants free on ball do not have. Defendants free on bail
also have opportunitles to improve thelr chance of dismiss-
al and a2 non-prison sentence by obtaining or holding a job
and establlshing stable family relations. (It may also be
that by intimidating or otherwise interfering with wit-
nesses, released defendants improve their chance for dis-
missal or a non-prison sentence.) The data suggest that

some of these defendants, had they not been in custedy,

7) The percentags for the 400 sample was 6 percent: This
may tbe & more accurate measure because a "time servad”
may net have heen systematiczlly recorded or noted for
the 2000 sample since 1t was based on reccrds.
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would not have pleaded gullty and would not have been con-.
victed,

Thls incentilve cannot be given to the defendant who

made bail. The free defendant may refuse to

plead guillty, whefe the delfendant in custody accepts a
guilty plea. And in some cases this refusal is rewardéd

by the prosecutor's subsequent decision %o drop the charges
and dismiss the case. And every so often, the defendant
free on bail, while pleading guilty will be able to nego-
tlate for a non-prison sentence, where under equal cir-

cumstances the defendant in custody willl accept "time
8)
" -

served.

The following cases are 1llustrations of the "time

served" offer:

When a transit pollceman entered an IRT
subway train he saw two youths standing at
the car deor., They were the only passengers
in the car. As he moved in the car, the
policeman saw a brown paper bag with a hand-
gun; he sald he could see the contents from
where he stood. On the opposite seat, under
Some newspapers, he discovered a starter's
plstol. The two youths were chargsd with
possesslon of a dangerous weapon.

Ball was set which the defendant could
not make; the co-defendant made bail and was
eventually indicted on a different charge
and separzted from the case.

The delfzndant had 2z long record. There-
Tore, as the ADA put it, "Common sense would
say that the kids had the gun and dumped it

8) It should be noted that once a defendant in custedy is
convicted, a "time served"” sentence is the l2ast sever
sentence {along with zn unconditional discharge) a jud
can ilmpose,

=)
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when they saw the cop come., Yet 1t would
have been dilfficult to persuade a Jury
beyond reasonable doubt, that the kids
'possessed the weapon.'" The defendant
was nevertheless indicted by the Grand
Jury, as the ADA noted on the file "a=-

gainst my recommendation." The case moved
on and off the calendar. "Filnally, alter

the defendant had been in jail for seven
months," the ADA reported, "everyone was
present and agreed that the case amounted
to nothing. The ADA offered =z guilty Blea
to an A misdemeancor with z promise of 'time
served' so the defendant could be freed im-
mediately. He acceptad.”

Another case involved a rape charge.

The prosecutor thought 1t would prove
a weak case at trial. The Legal Aid lawyer
agreed. The defendant, unable to make bail,
was 1n custody. He pleaded gullty and was
sentenced to prison Lor the time he had
spent in pretrlal custody. <Counsel remarked,
"He would have had to wait six months for
a trial--which he preferred not to."

In another case the defendant and three unapprehended
accomplices were charged with robbery at inifs point.

A knife had been found at the scene of the
crime hut it could not be linked up with the
defendant., No bleed.had keen found on the
weapon, nor property found on the defsndant,
who had been apprehended near the scene of the
crime, though the ADA did not know how close.
Defendant and complainant had known one another
and crobably had been lovers, The case wWas a
year old when 1t was svaluated for disposition.
During all that time, the defendant had been in
Jail. The prosecutor thought the case weak;
he Interviewed the complainant prior to disposi-
tion and found that he had changed his Lestimony.
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There were also contradictions between
complaint and indictment. On the basis
of these facts, the prosecutor offered
a plea to a D felony and a sentence of
time served, which the defandant accepted.

Remarks by the prosecutor to the effect that the case
had been wezk must not be taken éé fact since they serve
to explain and to excuse a reductlon 1n charge and sentence,
even 1if the case had been 2 strong one--just a2s defense coun-
sel will be tempted to exaggerate the strength of the case,
to Justify his client's pleading guil:y.

Although these data and case studles support the finding
that detalned defendants were more likely fto plead guilsy
and mere likely to accept a prison sentence, there remains
the entirely different question as to where justice lies.
Should the system treat the defendants in custody as it
treats those on bail, or should it treat those on bail as it

treats those in custody?



